THE INSULAR CASES: DOWNES V. BIDWELL (1901)

This was an action begun in the circuit court by Downes, doing business under the firm name
of S. B. Downes & Co., against the collector of the port of New York, to recover back duties to
the amount of $659.35 exacted and paid under protest upon certain oranges consigned to the
plaintiff at New York, and brought thither from the port of San Juan in the island of Porto Rico
during the month of November, 1900, after the passage of the act temporarily providing a civil
government and revenues for the island of Porto Rico, known as the Foraker act.

The district attorney demurred to the complaint for the want of jurisdiction in the court, and
for insufficiency of its averments. The demurrer was sustained, and the complaint dismissed.
Whereupon plaintiff sued out this writ of error.

Messrs. Frederic R. Coudert, Jr., and Paul Fuller for plaintiff in error.

Solicitor General Richards and Attorney General Griggs for defendant in error.

Statement by Mr. Justice Brown

This case involves the question whether merchandise brought into the port of New York from
Porto Rico since the passage of the Foraker act is exempt from duty, notwithstanding the 3d
section of that act which requires the payment of “15 per centum of the duties which are
required to be levied, collected, and paid upon like articles of merchandise imported from
foreign countries.”

1. The exception to the jurisdiction of the court is not well taken. By Rev. Stat. 629, subd. 4,
the circuit courts are vested with jurisdiction “of all suits at law or in equity arising under any
act providing for revenue from imports or tonnage,” irrespective of the amount involved. This
section should be construed in connection with 643, which provides for the removal from state
courts to circuit courts of the United States of suits against revenue officers “on account of any
act done under color of his office, or of any such [revenue] law, or on account of any right,
title, or authority claimed by such officer or other person under any such law.” Both these
sections are taken from the act of March 2, 1833 ( 4 Stat. at L. 632, chap. 57) commonly
known as the force bill, and are evidently intended to include all actions against customs
officers acting under color of their office. While, as we have held in De Lima v. Bidwell, 181 U.
S.—, ante, 743, 21 Sup. Ct. Rep. 743, Actions against the collector to recover back duties
assessed upon non-importable property are not “customs cases” in the sense of the
administrative act, they are, nevertheless, actions arising under an act to provide for a
revenue from imports, in the sense of 629, since they are for acts done by a collector under
color of his office. This subdivision of 629 was not repealed by the jurisdictional act of 1875, or
the subsequent act of August 13, 1888, since these acts were “not intended to interfere with
the prior statutes conferring jurisdiction upon the circuit or district courts in special cases and
over particular subjects.” United States v. Mooney, 116 U.S. 104, 107, 29 S. L. ed. 550, 552,
6 Sup. Ct. Rep. 304, 306. See also Merchants' Ins. Co. v. Ritchie, 5 Wall. 541, 18 L. ed. 540;
Philadelphia v. The Collector, 5 Wall. 720, sub nom. Philadelphia v. Diehl, 18 L. ed. 614;
Hornthall v. The Collector, 9 Wall. 560, sub nom. Hornthall v. Keary, 19 L. ed. 560 As the case
“involves the construction or application of the Constitution,” as well as the constitutionality of
a law of the United States, the writ of error was properly sued out from this court.

2. In the case of De Lima v. Bidwell just decided, 181 U. S.—, ante, 743, 21 Sup. Ct. Rep.
743, we held that, upon the ratification of the treaty of peace with Spain, Porto Rico ceased to
be a foreign country, and became a territory of the United States, and that duties were no
longer collectible upon merchandise brought from that island. We are now asked to hold that it
became a part of the United States within that provision of the Constitution which declares
that “all duties, imposts, and excises shall be uniform throughout the United States.” Art. 1, 8.
If Porto Rico be a part of the United States, the Foraker act imposing duties upon its products



is unconstitutional, not only by reason of a violation of the uniformity clause, but because by 9
“vessels bound to or from one state” cannot “be obliged to enter, clear, or pay duties in
another.”

The case also involves the broader question whether the revenue clauses of the Constitution
extend of their own force to our newly acquired territories. The Constitution itself does not
answer the question. Its solution must be found in the nature of the government created by
that instrument, in the opinion of its contemporaries, in the practical construction put upon it
by Congress, and in the decisions of this court.

The Federal government was created in 1777 by the union of thirteen colonies of Great Britain
in “certain articles of confederation and perpetual union,” the first one of which declared that
“the stile of this confederacy shall be the United States of America.” Each member of the
confederacy was denominated a state. Provision was made for the representation of each
state by not less than two nor more than seven delegates; but no mention was made of
territories or other lands, except in article 11, which authorized the admission of Canada, upon
its “acceding to this confederation,” and of other colonies if such admission were agreed to by
nine states. At this time several states made claims to large tracts of land in the unsettled
west, which they were at first indisposed to relinquish. Disputes over these lands became so
acrid as nearly to defeat the confederacy, before it was fairly put in operation. Several of the
states refused to ratify the articles, because the convention had taken no steps to settle the
titles to these lands upon principles of equity and sound policy; but all of them, through fear of
being accused of disloyalty, finally yielded their claims, though Maryland held out until 1781.
Most of these states in the meantime having ceded their interests in these lands, the
confederate Congress, in 1787, created the first territorial government northwest of the Ohio
river, provided for local self-government, a bill of rights, a representation in Congress by a
delegate, who should have a seat “with a right of debating, but not of voting,” and for the
ultimate formation of states therefrom, and their admission into the Union on an equal footing
with the original states.

The confederacy, owing to well-known historical reasons, having proven a failure, a new
Constitution was formed in 1787 by “the people of the United States” “for the United States of
America,” as its preamble declares. All legislative powers were vested in a Congress consisting
of representatives from the several states, but no provision was made for the admission of
delegates from the territories, and no mention was made of territories as separate portions of
the Union, except that Congress was empowered “to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to the United States.” At this
time all of the states had ceded their unappropriated lands except North Carolina and Georgia.
It was thought by Chief Justice Taney in the Dred Scott Case, 19 How. 393, 436, 15 L. ed.
691, 713, that the sole object of the territorial clause was “to transfer to the new government
the property then held in common by the states, and to give to that government power to
apply it to the objects for which it had been destined by mutual agreement among the states
before their league was dissolved;” that the power “to make needful rules and regulations”
was not intended to give the powers of sovereignty, or to authorize the establishment of
territorial governments—in short, that these words were used in a proprietary, and not in a
political, sense. But, as we observed in De Lima v. Bidwell, the power to establish territorial
governments has been too long exercised by Congress and acquiesced in by this court to be
deemed an unsettled question. Indeed, in the Dred Scott Case it was admitted to be the
inevitable consequence of the right to acquire territory.

It is sufficient to observe in relation to these three fundamental instruments, that it can
nowhere be inferred that the territories were considered a part of the United States. The
Constitution was created by the people of the United States, as a union of states, to be
governed solely by representatives of the states; and even the provision relied upon here, that
all duties, imposts, and excises shall be uniform “throughout the United States,” is explained
by subsequent provisions of the Constitution, that “no tax or duty shall be laid on articles
exported from any state,” and “no preference shall be given by any regulation of commerce or
revenue to the ports of one state over those of another; nor shall vessels bound to or from



one state be obliged to enter, clear, or pay duties in another.” In short, the Constitution deals
with states, their people, and their representatives.

The 13th Amendment to the Constitution, prohibiting slavery and involuntary servitude “within
the United States, or in any place subject to their jurisdiction,” is also significant as showing
that there may be places within the jurisdiction of the United States that are no part of the
Union. To say that the phraseology of this amendment was due to the fact that it was intended
to prohibit slavery in the seceded states, under a possible interpretation that those states
were no longer a part of the Union, is to confess the very point in issue, since it involves an
admission that, if these states were not a part of the Union, they were still subject to the
jurisdiction of the United States.

Upon the other hand, the 14th Amendment, upon the subject of citizenship, declares only that
“all persons born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States, and of the state wherein they reside.” Here there is a
limitation to persons born or naturalized in the United States, which is not extended to
persons born in any place “subject to their jurisdiction.”

The question of the legal relations between the states and the newly acquired territories first
became the subject of public discussion in connection with the purchase of Louisiana in 1803.
This purchase arose primarily from the fixed policy of Spain to exclude all foreign commerce
from the Mississippi. This restriction became intolerable to the large number of immigrants
who were leaving the eastern states to settle in the fertile valley of that river and its
tributaries. After several futile attempts to secure the free navigation of that river by treaty,
advantage was taken of the exhaustion of Spain in her war with France, and a provision
inserted in the treaty of October 27, 1795, by which the Mississippi river was opened to the
commerce of the United States. 8 Stat. at L. 138, 140, art. 4. In October, 1800, by the secret
treaty of San Ildefonso, Spain retroceded to France the territory of Louisiana. This treaty
created such a ferment in this country that James Monroe was sent as minister extraordinary
with discretionary powers to co-operate with Livingston, then minister to France, in the
purchase of New Orleans, for which Congress appropriated $2,000,000. To the surprise of the
negotiators, Bonaparte invited them to make an offer for the whole of Louisiana at a price
finally fixed at $15,000,000. It is well known that Mr. Jefferson entertained grave doubts as to
his power to make the purchase, or, rather, as to his right to annex the territory and make it
part of the United States, and had instructed Mr. Livingston to make no agreement to that
effect in the treaty, as he believed it could not be legally done. Owing to a nhew war between
England and France being upon the point of breaking out, there was need for haste in the
negotiations, and Mr. Livingston took the responsibility of disobeying his instructions, and,
probably owing to the insistence of Bonaparte, consented to the 3d article of the treaty, which
provided that “the inhabitants of the ceded territory shall be incorporated in the Union of the
United States, and admitted as soon as possible, according to the principles of the Federal
Constitution, to the enjoyment of all the rights, advantages, and immunities of citizens of the
United States; and in the meantime they shall be maintained and protected in the free
enjoyment of their liberty, property, and the religion which they profess.” [8 Stat. at L. 202.]
This evidently committed the government to the ultimate, but not to the immediate, admission
of Louisiana as a state, and postponed its incorporation into the Union to the pleasure of
Congress. In regard to this, Mr. Jefferson, in a letter to Senator Breckinridge of Kentucky, of
August 12, 1803, used the following language: “This treaty must, of course, be laid before
both Houses, because both have important functions to exercise respecting it. They, I
presume, will see their duty to their country in ratifying and paying for it, so as to secure a
good which would otherwise probably be never again in their power. But I suppose they must
then appeal to the nation for an additional article to the Constitution approving and confirming
an act which the nation had not previously authorized. The Constitution has made no provision
for holding foreign territory, still less for incorporating foreign nations into our Union. The
Executive, in seizing the fugitive occurrence which so much advances the good of our country,
have done an act beyond the Constitution.”



To cover the questions raised by this purchase Mr. Jefferson prepared two amendments to the
Constitution, the first of which declared that “the province of Louisiana is incorporated with the
United States and made part thereof;” and the second of which was couched in a little
different language, viz.: “Louisiana, as ceded by France to the United States, is made a part of
the United States. Its white inhabitants shall be citizens, and stand, as to their rights and
obligations, on the same footing as other citizens in analogous situations.” But by the time
Congress assembled, October 17, 1803, either the argument of his friends or the pressing
necessity of the situation seems to have dispelled his doubts regarding his power under the
Constitution, since in his message to Congress he referred the whole matter to that body,
saying that “with the wisdom of Congress it will rest to take those ulterior measures which
may be necessary for the immediate occupation and temporary government of the country;
for its incorporation into the Union.” Jefferson's Writings, vol. 8, p. 269.

The raising of money to provide for the purchase of this territory, and the act providing a civil
government, gave rise to an animated debate in Congress, in which two questions were
prominently presented: First, whether the provision for the ultimate incorporation of Louisiana
into the Union was constitutional; and, second, whether the 7th article of the treaty admitting
the ships of Spain and France for the next twelve years “into the ports of New Orleans, and in
all other legal ports of entry within the ceded territory, in the same manner as the ships of the
United States coming directly from France or Spain, or any of their colonies, without being
subject to any other or greater duty on merchandise or other or greater tonnage than that
paid by the citizens of the United States” [8 Stat. at L. 204], was an unlawful discrimination in
favor of those ports and an infringement upon art. 1, 9, of the Constitution, that “no
preference shall be given by any regulation of commerce or revenue to the ports of one state
over those of another.” This article of the treaty contained the further stipulation that “during
the space of time above mentioned to other nation shall have a right to the same privileges in
the ports of the ceded territory; . . . and it is well understood that the object of the above
article is to favor the manufactures, commerce, freight, and navigation of France and Spain.”

It is unnecessary to enter into the details of this debate. The arguments of individual
legislators are no proper subject for judicial comment. They are so often influenced by
personal or political considerations, or by the assumed necessities of the situation, that they
can hardly be considered even as the deliberate views of the persons who make them, much
less as dictating the construction to be put upon the Constitution by the courts. United States
v. Union P. R. Co. 91 U.S. 72, 79, 23 S. L. ed, 224, 228. Suffice it to say that the
administration party took the ground that, under the constitutional power to make treaties,
there was ample power to acquire territory, and to hold and govern it under laws to be passed
by Congress; and that as Louisiana was incorporated into the Union as a territory, and not as
a state, a stipulation for citizenship became necessary; that as a state they would not have
needed a stipulation for the safety of their liberty, property, and religion, but as territory this
stipulation would govern and restrain the undefined powers of Congress to “make rules and
regulations” for territories. The Federalists admitted the power of Congress to acquire and hold
territory, but denied its power to incorporate it into the Union under the Constitution as it then
stood.

They also attacked the 7th article of the treaty, discriminating in favor of French and Spanish
ships, as a distinct violation of the Constitution against preference being given to the ports of
one state over those of another. The administration party, through Mr. Elliott of Vermont,
replied to this that “the states, as such, were equal and intended to preserve that equality;
and the provision of the Constitution alluded to was calculated to prevent Congress from
making any odious discrimination or distinctions between particular states. It was not
contemplated that this provision would have application to colonial or territorial acquisitions.”
Said Mr. Nicholson of Maryland, speaking for the administration: “It [Louisiana] is in the
nature of a colony whose commerce may be regulated without any reference to the
Constitution. Had it been the island of Cuba which was ceded to us, under a similar condition
of admitting French and Spanish vessels for a limited time into Havana, could it possibly have
been contended that this would be giving a preference to the ports of one state over those of
another, or that the uniformity of duties, imposts, and excises throughout the United States



would have been destroyed? And because Louisiana lies adjacent to our own territory is it to
be viewed in a different light?”

As a sequence to this debate two bills were passed, one October 31, 1803 (2 Stat. at L. 245,
chap. 1), authorizing the President to take possession of the territory and to continue the
existing government, and the other November 10, 1803 (2 Stat. at L. 245, chap. 2), making
provision for the payment of the purchase price. These acts continued in force until March 26,
1804, when a new act was passed providing for a temporary government (2 Stat. at L. 283,
chap. 38), and vesting all legislative powers in a governor and legislative council, to be
appointed by the President. These statutes may be taken as expressing the views of Congress,
first, that territory may be lawfully acquired by treaty, with a provision for its ultimate
incorporation into the Union; and, second, that a discrimination in favor of certain foreign
vessels trading with the ports of a newly acquired territory is no violation of that clause of the
Constitution (art. 1, 9) that declares that no preference shall be given to the ports of one state
over those of another. It is evident that the constitutionality of this discrimination can only be
supported upon the theory that ports of territories are not ports of state within the meaning of
the Constitution. The same construction was adhered to in the treaty with Spain for the
purchase of Florida (8 Stat. at L. 252) the 6th article of which provided that the inhabitants
should “be incorporated into the Union of the United States, as soon as may be consistent with
the principles of the Federal Constitution;” and the 15th article of which agreed that Spanish
vessels coming directly from Spanish ports and laden with productions of Spanish growth or
manufacture should be admitted, for the term of twelve years, to the ports of Pensacola and
St. Augustine “without paying other or higher duties on their cargoes, or of tonnage, than will
be paid by the vessels of the United States,” and that “during the said term no other nation
shall enjoy the same privileges within the ceded territories.”

So, too, in the act annexing the Republic of Hawaii, there was a provision continuing in effect
the customs relations of the Hawaiian islands with the United States and other countries, the
effect of which was to compel the collection in those islands of a duty upon certain articles,
whether coming from the United States or other countries, much greater than the duty
provided by the general tariff law then in force. This was a discrimination against the Hawaiian
ports wholly inconsistent with the revenue clauses of the Constitution, if such clauses were
there operative.

The very treaty with Spain under discussion in this case contains similar discriminative
provisions, which are apparently irreconcilable with the Constitution, if that instrument be held
to extend to these islands immediately upon their cession to the United States. By article 4 the
United States agree, for the term of ten years from the date of the exchange of the
ratifications of the present treaty, to admit Spanish ships and merchandise to the ports of the
Philippine islands on the same terms as ships and merchandise of the United States—a
privilege not extending to any other ports. It was a clear breach of the uniformity clause in
question, and a manifest excess of authority on the part of the commissioners, if ports of the
Philippine islands be ports of the United States.

So, too, by article 13, “Spanish scientific, literary, and artistic works . . . shall be continued to
be admitted free of duty in such territories for the period of ten years, to be reckoned from the
date of the exchange of the ratifications of this treaty.” This is also a clear discrimination in
favor of Spanish literary productions into particular ports.

Notwithstanding these provisions for the incorporation of territories into the Union, Congress,
not only in organizing the territory of Louisiana by act of March 26, 1804, but all other
territories carved out of this vast inheritance, has assumed that the Constitution did not
extend to them of its own force, and has in each case made special provision, either that their
legislatures shall pass no law inconsistent with the Constitution of the United States, or that
the Constitution or laws of the United States shall be the supreme law of such territories.
Finally, in Rev. Stat. 1891, a general provision was enacted that “the Constitution and all laws
of the United States which are not locally inapplicable shall have the same force and effect



within all the organized territories, and in every territory hereafter organized, as elsewhere
within the United States.”

So, too, on March 6, 1820 (3 Stat. at L. 545, chap. 22), in an act authorizing the people of
Missouri to form a state government, after a heated debate, Congress declared that in the
territory of Louisiana north of 36°30’ slavery should be forever prohibited. It is true that, for
reasons which have become historical, this act was declared to be unconstitutional in Scott v.
Sandford, 19 How. 393, 15 L. ed. 691, but it is none the less a distinct annunciation by
Congress of power over property in the territories, which it obviously did not possess in the
several states.

The researches of counsel have collated a large number of other instances in which Congress
has in its enactments recognized the fact that provisions intended for the states did not
embrace the territories, unless specially mentioned. These are found in the laws prohibiting
the slave trade with “the United States or territories thereof;” or equipping ships “in any port
or place within the jurisdiction of the United States;” in the internal revenue laws, in the early
ones of which no provision was made for the collection of taxes in the territory not included
within the boundaries of the existing states, and others of which extended them expressly to
the territories, or “within the exterior boundaries of the United States;” and in the acts
extending the internal revenue laws to the territories of Alaska and Oklahoma. It would
prolong this opinion unnecessarily to set forth the provisions of these acts in detail. It is
sufficient to say that Congress has or has not applied the revenue laws to the territories, as
the circumstances of each case seemed to require, and has specifically legislated for the
territories whenever it was its intention to execute laws beyond the limits of the states.
Indeed, whatever may have been the fluctuations of opinion in other bodies (and even this
court has not been exempt from them), Congress has been consistent in recognizing the
difference between the states and territories under the Constitution.

The decisions of this court upon this subject have not been altogether harmonious. Some of
them are based upon the theory that the Constitution does not apply to the territories without
legislation. Other cases, arising from territories where such legislation has been had, contain
language which would justify the inference that such legislation was unnecessary, and that the
Constitution took effect immediately upon the cession of the territory to the United States. It
may be remarked, upon the threshold of an analysis of these cases, that too much weight
must not be given to general expressions found in several opinions that the power of Congress
over territories is complete and supreme, because these words may be interpreted as meaning
only supreme under the Constitution; her, upon the other hand, to general statements that
the Constitution covers the territories as well as the states, since in such cases it will be found
that acts of Congress had already extended the Constitution to such territories, and that
thereby it subordinated, not only its own acts, but those of the territorial legislatures, to what
had become the supreme law of the land. “It is a maxim not to be disregarded that general
expressions, in every opinion, are to be taken in connection with the case in which those
expressions are used. If they go beyond the case, they may be respected, but ought not to
control the judgment in a subsequent suit when the very point is presented for decision. The
reason of this maxim is obvious. The question actually before the court is investigated with
care, and considered in its full extent. Other principles which may serve to illustrate it are
considered in their relation to the case decided, but their possible bearing on all other cases is
seldom completely investigated.” Cohen v. Virginia, 6 Wheat. 264, 399, 5 L. ed. 257, 290.

The earliest case is that of Hepburn v. Ellzey, 2 Cranch, 445, 2 L. ed. 332, in which this court
held that, under that clause of the Constitution limiting the jurisdiction of the courts of the
United States to controversies between citizens of different states, a citizen of the District of
Columbia could not maintain an action in the circuit court of the United States. It was argued
that the word “state.” in that connection, was used simply to denote a distinct political society.
“But,” said the Chief Justice, “as the act of Congress obviously used the word ‘state’ in
reference to that term as used in the Constitution, it becomes necessary to inquire whether
Columbia is a state in the sense of that instrument. The result of that examination is a
conviction that the members of the American confederacy only are the states contemplated in



the Constitution, . . . and excludes from the term the signification attached to it by writers on
the law of nations.” This case was followed in Barney v. Baltimore, 6 Wall. 280, 18 L. ed. 825,
and quite recently in Hooe v. Jamieson, 166 U.S. 395, 41 L. ed. 1049, 17 Sup. Ct. Rep. 596.
The same rule was applied to citizens of territories in New Orleans v. Winter, 1 Wheat. 91, 4 L.
ed. 44, in which an attempt was made to distinguish a territory from the District of Columbia.
But it was said that “neither of them is a state in the sense in which that term is used in the
Constitution.” In Scott v. Jones, 5 How. 343, 12 L. ed. 181, and in Miners' Bank v. lowa ex rel.
District Prosecuting Attorney, 12 How. 1, 13 L. ed. 867, it was held that under the judiciary
act, permitting writs of error to the supreme court of a state in cases where the validity of a
state statute is drawn in question, an act of a territorial legislature was not within the
contemplation of Congress.

Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98, was an action of trespass or, as appears by
the original record, replevin, brought in the circuit court for the District of Columbia to try the
right of Congress to impose a direct tax for general purposes on that District. 3 Stat. at L.
216, chap. 60. It was insisted that Congress could act in a double capacity: in one as
legislating for the states; in the other as a local legislature for the District of Columbia. In the
latter character, it was admitted that the power of levying direct taxes might be exercised, but
for District purposes only, as a state legislature might tax for state purposes; but that it could
not legislate for the District under art. 1, 8, giving to Congress the power “to lay and collect
taxes, imposts, and excises,” which “shall be uniform throughout the United States,” inasmuch
as the District was no part of the United States. It was held that the grant of this power was a
general one without limitation as to place, and consequently extended to all places over which
the government extends; and that it extended to the District of Columbia as a constituent part
of the United States. The fact that art. 1, 2, declares that “representatives and direct taxes
shall be apportioned among the several states . . . according to their respective numbers”
furnished a standard by which taxes were apportioned, but not to exempt any part of the
country from their operation. “The words used do not mean that direct taxes shall be imposed
on states only which are represented, or shall be apportioned to representatives; but that
direct taxation, in its application to states, shall be apportioned to numbers.” That art. 1, 9, 4,
declaring that direct taxes shall be laid in proportion to the census, was applicable to the
District of Columbia, “and will enable Congress to apportion on it its just and equal share of
the burden, with the same accuracy as on the respective states. If the tax be laid in this
proportion, it is within the very words of the restriction. It is a tax in proportion to the census
or enumeration referred to.” It was further held that the words of the 9th section did not “in
terms require that the system of direct taxation, when resorted to, shall be extended to the
territories, as the words of the 2d section require that it shall be extended to all the states.
They therefore may, without violence, be understood to give a rule when the territories shall
be taxed, without imposing the necessity of taxing them.”

There could be no doubt as to the correctness of this conclusion, so far, at least, as it applied
to the District of Columbia. This District had been a part of the states of Maryland and Virginia.
It had been subject to the Constitution, and was a part of the United States. The Constitution
had attached to it irrevocably. There are steps which can never be taken backward. The tie
that bound the states of Maryland and Virginia to the Constitution could not be dissolved,
without at least the consent of the Federal and state governments to a formal separation. The
mere cession of the District of Columbia to the Federal government relinquished the authority
of the states, but it did not take it out of the United States or from under the aegis of the
Constitution. Neither party had ever consented to that construction of the cession. If, before
the District was set off, Congress had passed an unconstitutional act affecting its inhabitants,
it would have been void. If done after the District was created, it would have been equally
void; in other words, Congress could not do indirectly, by carving out the District, what it
could not do directly. The District still remained a part of the United States, protected by the
Constitution. Indeed, it would have been a fanciful construction to hold that territory which
had been once a part of the United States ceased to be such by being ceded directly to the
Federal government.



In delivering the opinion, however, the Chief Justice made certain observations which have
occasioned some embarrassment in other cases. "The power,” said he, “to lay and collect
duties, imposts, and excises may be exercised, and must be exercised, throughout the United
States. Does this term designate the whole, or any particular portion of the American empire?
Certainly this question can admit but of one answer. It is the name given to our great Republic
which is composed of states and territories. The District of Columbia, or the territory west of
the Missouri, is not less within the United States than Maryland or Pennsylvania; and it is not
less necessary, on the principles of our Constitution, that uniformity in the imposition of
imposts, duties, and excises should be observed in the one than in the other. Since, then, the
power to lay and collect taxes, which includes direct taxes, is obviously coextensive with the
power to lay and collect duties, imposts, and excises, and since the latter extends throughout
the United States, it follows that the power to impose direct taxes also extends throughout the
United States.” So far as applicable to the District of Columbia, these observations are entirely
sound. So far as they apply to the territories, they were not called for by the exigencies of the
case.

In line with Loughborough v. Blake is the case of Callan v. Wilson, 127 U.S. 540, 32 L. ed.
223, 8 Sup. Ct. Rep. 1301, in which the provisions of the Constitution relating to trial by jury
were held to be in force in the District of Columbia. Upon the other hand, in De Geofroy v.
Riggs 133 U.S. 258, 33 L. ed. 642, 10 Sup. Ct. Rep. 295, the District of Columbia, as a
political community, was held to be one of “the states of the Union” within the meaning of that
term as used in a consular convention of February 23, 1853, with France. The 7th article of
that convention provided that in all the states of the Union whose existing laws permitted it
Frenchmen should enjoy the right of holding, disposing of, and inheriting property in the same
manner as citizens of the United States; and as to the states of the Union by whose existing
laws aliens were not permitted to hold real estate the President engaged to recommend to
them the passage of such laws as might be necessary for the purpose of conferring this right.
The court was of opinion that if these terms, “states of the Union,” were held to exclude the
District of Columbia and the territories, our government would be placed in the inconsistent
position of stipulating that French citizens should enjoy the right of holding, disposing of, and
inheriting property in like manner as citizens of the United States, in states whose laws
permitted it, and engaging that the President should recommend the passage of laws
conferring that right in states whose laws did not permit aliens to hold real estate, while at the
same time refusing to citizens of France holding property in the District of Columbia and in
some of the territories where the power of the United States is in that respect unlimited, a like
release from the disabilities of alienage, “thus discriminating against them in favor of citizens
of France holding property in states having similar legislation. No plausible motive can be
assigned for such discrimination. A right which the government of the United States
apparently desires that citizens of France should enjoy in all the states it would hardly refuse
to them in the district embracing its capital, or in any of its own territorial dependencies.”

This case may be considered as establishing the principle that, in dealing with foreign
sovereignties, the term “United States” has a broader meaning than when used in the
Constitution, and includes all territories subject to the jurisdiction of the Federal government
wherever located. In its treaties and conventions with foreign nations this government is a
unit. This is so, not because the territories comprised a part of the government established by
the people of the states in their Constitution, but because the Federal government is the only
authorized organ of the territories, as well as of the states, in their foreign relations. By art. 1,
10, of the Constitution, “no state shall enter into any treaty, alliance, or confederation, . . .
[or] enter into any agreement or compact with another state, or with a foreign power.” It
would be absurd to hold that the territories, which are much less independent than the states,
and are under the direct control and tutelage of the general government, possess a power in
this particular which is thus expressly forbidden to the states.

It may be added in this connection, that to put at rest all doubts regarding the applicability of
the Constitution to the District of Columbia, Congress by the act of February 21, 1871 (16
Stat. at L. 419, 426, chap. 62, 34), specifically extended the Constitution and laws of the
United States to this District.



The case of American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, originated in a
libel filed in the district court for South Carolina, for the possession of 356 bales of cotton
which had been wrecked on the coast of Florida, abandoned to the insurance companies, and
subsequently brought to Charleston. Canter claimed the cotton as bona fide purchaser at a
marshal's sale at Key West, by virtue of a decree of a territorial court consisting of a notary
and five jurors, proceeding under an act of the governor and legislative council of Florida. The
case turned upon the question whether the sale by that court was effectual to divest the
interest of the underwriters. The district judge pronounced the proceedings a nullity, and
rendered a decree from which both parties appealed to the circuit court. The circuit court
reversed the decree of the district court upon the ground that the proceedings of the court at
Key West were legal, and transferred the property to Canter, the alleged purchaser.

The opinion of the circuit court was delivered by Mr. Justice Johnson, of the Supreme Court,
and is published in full in a note in Peters's Reports. It was argued that the Constitution vested
the admiralty jurisdiction exclusively in the general government; that the legislature of Florida
had exercised an illegal power in organizing this court, and that its decrees were void. On the
other hand, it was insisted that this was a court of separate and distinct jurisdiction from the
courts of the United States, and as such its acts were not to be reviewed in a foreign tribunal,
such as was the court of South Carolina; “that the district of Florida was no part of the United
States, but only an acquisition or dependency, and as such the Constitution per se had no
binding effect in or over it.” “It becomes,” said the court “indispensable to the solution of
these difficulties that we should conceive a just idea of the relation in which Florida stands to
the United States. . . . And, first, it is obvious that there is a material distinction between the
territory now under consideration and that which is acquired from the aborigines (whether by
purchase or conquest) within the acknowledged limits of the United States, as also that which
is acquired by the establishment of a disputed line. As to both these there can be no question
that the sovereignty of the state or territory within which it lies, and of the United States,
immediately attached, producing a complete subjection to all the laws and institutions of the
two governments, local and general, unless modified by treaty. The question now to be
considered relates to territories previously subject to the acknowledged jurisdiction of another
sovereign, such as was Florida to the Crown of Spain. And on this subject we have the most
explicit proof that the understanding of our public functionaries is that the government and
laws of the United States do not extend to such territory by the mere act of cession. For in the
act of Congress of March 30, 1822, 9, we have an enumeration of the acts of Congress which
are to be held in force in the territory; and in the 10th section an enumeration, in the nature
of a bill of rights, of privileges and immunities which could not be denied to the inhabitants of
the territory if they came under the Constitution by the mere act of cession. . . . These states,
this territory, and future states to be admitted into the Union are the sole objects of the
Constitution; there is no express provision whatever made in the Constitution for the
acquisition or government of territories beyond those limits.” He further held that the right of
acquiring territory was altogether incidental to the treaty-making power; that their
government was left to Congress; that the territory of Florida did “not stand in the relation of
a state to the United States;” that the acts establishing a territorial government were the
Constitution of Florida; that while, under these acts, the territorial legislature could enact
nothing inconsistent with what Congress had made inherent and permanent in the territorial
government, it had not done so in organizing the court at Key West.

From the decree of the circuit court the underwriters appealed to this court, and the question
was argued whether the circuit court was correct in drawing a distinction between territories
existing at the date of the Constitution and territories subsequently acquired. The main
contention of the appellants was that the superior courts of Florida had been vested by
Congress with exclusive jurisdiction in all admiralty and maritime cases; that salvage was such
a case, and therefore any law of Florida giving jurisdiction in salvage cases to any other court
was unconstitutional. On behalf of the purchaser it was argued that the Constitution and laws
of the United States were not per se in force in Florida, nor the inhabitants citizens of the
United States; that the Constitution was established by the people of the United States for the
United States; that if the Constitution were in force in Florida it was unnecessary to pass an
act extending the laws of the United States to Florida. “"What is Florida?” said Mr. Webster. "It



is no part of the United States. How can it be? How is it represented? Do the laws of the
United States reach Florida? Not unless by particular provisions.”

The opinion of Mr. Chief Justice Marshall in this case should be read in connection with art. 3,
1 and 2, of the Constitution, vesting “the judicial power of the United States” in “one Supreme
Court and in such inferior courts as the Congress may from time to time ordain and establish.
The judges both of the Supreme and inferior courts shall hold their offices during good
behavior,” etc. He held that the court “should take into view the relation in which Florida
stands to the United States;” that territory ceded by treaty “"becomes a part of the nation to
which it is annexed, either on the terms stipulated in the treaty of cession, or on such as its
new master shall impose.” That Florida, upon the conclusion of the treaty, became a territory
of the United States and subject to the power of Congress under the territorial clause of the
Constitution. The acts providing a territorial government for Florida were examined in detail.
He held that the judicial clause of the Constitution, above quoted, did not apply to Florida;
that the judges of the superior courts of Florida held their office for four years; that “these
courts are not, then, constitutional courts in which the judicial power conferred by the
Constitution on the general government can be deposited;” that “they are legislative courts,
created in virtue of the general right of sovereignty which exists in the government,” or in
virtue of the territorial clause of the Constitution; that the jurisdiction with which they are
invested is not a part of judicial power of the Constitution, but is conferred by Congress in the
exercise of those general powers which that body possesses over the territories of the United
States; and that in legislating for them Congress exercises the combined powers of the
general and of a state government. The act of the territorial legislature creating the court in
question was held not to be “inconsistent with the laws and Constitution of the United States,”
and the decree of the circuit court was affirmed.

As the only judicial power vested in Congress is to create courts whose judges shall hold their
offices during good behavior, it necessarily follows that, if Congress authorizes the creation of
courts and the appointment of judges for a limited time, it must act independently of the
Constitution and upon territory which is not part of the United States within the meaning of
the Constitution. In delivering his opinion in this case Mr. Chief Justice Marshall made no
reference whatever to the prior case of Loughborough v. Blake, 5 Wheat. 317, 5 L. ed. 98, in
which he had intimated that the territories were part of the United States. But if they be a part
of the United States, it is difficult to see how Congress could create courts in such territories,
except under the judicial clause of the Constitution. The power to make needful rules and
regulations would certainly not authorize anything inconsistent with the Constitution if it
applied to the territories. Certainly no such court could be created within a state, except under
the restrictions of the judicial clause. It is sufficient to say that this case has ever since been
accepted as authority for the proposition that the judicial clause of the Constitution has no
application to courts created in the territories, and that with respect to them Congress has a
power wholly unrestricted by it. We must assume as a logical inference from this case that the
other powers vested in Congress by the Constitution have no application to these territories,
or that the judicial clause is exceptional in that particular.

This case was followed in Benner v. Porter, 9 How. 235, 13 L. ed. 119, in which it was held
that the jurisdiction of these territorial courts ceased upon the admission of Florida into the
Union, Mr. Justice Nelson remarking of them (p. 242, L. ed. p. 122), that “they are not
organized under the Constitution, nor subject to its complex distribution of the powers of
government, as the organic law; but are the creations, exclusively, of the legislative
department, and subject to its supervision and control. Whether or not there are provisions in
that instrument which extend to and act upon these territorial governments, it is not now
material to examine. We are speaking here of those provisions that refer particularly to the
distinction between Federal and state jurisdiction . . . (p. 244, L. ed. p. 123). Neither were
they organized by Congress under the Constitution, as they were invested with powers and
jurisdiction which that body were incapable of conferring upon a court within the limits of a
state.” To the same effect are Clinton v. Englebrecht, 13 Wall. 434, 20 L. ed. 659; Good v.
Martin, 95 U.S. 90, 98, 24 S. L. ed. 341, 344; and McAllister v. United States, 141 U.S. 174,
35 L. ed. 693, 11 Sup. Ct. Rep. 949.



That the power over the territories is vested in Congress without limitation, and that this
power has been considered the foundation upon which the territorial governments rest, was
also asserted by Chief Justice Marshall in M'Culloch v. Maryland, 4 Wheat. 316, 422, 4 L. ed.
579, 605, and in United States v. Gratiot, 14 Pet. 526, 10 L. ed. 573. So, too, inChurch of
Jesus Christ of L. D. S. v. United States, 136 U.S. 1, 34 L. ed. 478, 10 Sup. Ct. Rep. 792, in
holding that Congress had power to repeal the charter of the church, Mr. Justice Bradley used
the following forceful language: “The power of Congress over the territories of the United
States is general and plenary, arising from and incidental to the right to acquire the territory
itself, and from the power given by the Constitution to make all needful rules and regulations
respecting the territory or other property belonging to the United States. It would be absurd to
hold that the United States has power to acquire territory, and no power to govern it when
acquired. The power to acquire territory, other than the territory northwest of the Ohio river
(which belonged to the United States at the adoption of the Constitution), is derived from the
treaty-making power and the power to declare and carry on war. The incidents of these
powers are those of national sovereignty and belong to all independent governments. The
power to make acquisitions of territory by conquest, by treaty, and by cession is an incident of
national sovereignty. The territory of Louisiana, when acquired from France, and the territories
west of the Rocky mountains, when acquired from Mexico, became the absolute property and
domain of the United States, subject to such conditions as the government, in its diplomatic
negotiations, had seen fit to accept relating to the rights of the people then inhabiting those
territories. Having rightfully acquired said territories, the United States government was the
only one which could impose laws upon them, and its sovereignty over them was complete. . .
. Doubtless Congress, in legislating for the territories, would be subject to those fundamental
limitations in favor of personal rights which are formulated in the Constitution and its
amendments, but those limitations would exist rather by inference and the general spirit of
the Constitution, from which Congress derives all its powers, than by any express and direct
application of its provisions.” See also, to the same effect First Nat. Bank v. Yankton County,
101 U.S. 129, 25 L. ed. 1046; Murphy v. Ramsey, 114 U.S. 15, 29 L. ed. 47, 5 Sup. Ct. Rep.
747.

In Webster v. Reid, 11 How. 437, 13 L. ed. 761, it was held that a law of the territory of Iowa,
which prohibited the trial by jury of certain actions at law founded on contract to recover
payment for services, was void; but the case is of little value as bearing upon the question of
the extension of the Constitution to that territory, inasmuch as the organic law of the territory
of Iowa, by express provision and by reference, extended the laws of the United States,
including the ordinance of 1787 (which provided expressly for jury trials), so far as they were
applicable; and the case was put upon this ground. 5 Stat. at L. 235, 239, chap. 96, 12.

In Reynolds v. United States, 98 U.S. 145, 25 L. ed. 244, a law of the territory of Utah,
providing for grand juries of fifteen persons, was held to be constitutional, though Rev. Stat.
808, required that a grand jury impaneled before any circuit or district court of the United
States shall consist of not less than sixteen nor more than twenty-three persons. Section 808
was held to apply only to the circuit and district courts. The territorial courts were free to act
in obedience to their own laws.

In Ross's Case, 140 U.S. 453, sub nom. Ross v. Mcintyre, 35 L. ed. 581, 11 Sup. Ct. Rep.
897, petitioner had been convicted by the American consular tribunal in Japan, of a murder
committed upon an American vessel in the harbor of Yokohama, and sentenced to death.
There was no indictment by a grand jury, and no trial by a petit jury. This court affirmed the
conviction, holding that the Constitution had no application, since it was ordained and
established “for the United States of America,” and not for countries outside of their limits.
“The guaranties it affords against accusation of capital or infamous crimes, except by
indictment or presentment by a grand jury, and for an impartial trial by a jury when thus
accused, apply only to citizens and others within the United States, or who are brought there
for trial for alleged offenses committed elsewhere, and not to residents or temporary
sojourners abroad.”



In Springville v. Thomas, 166 U.S. 707 , 41 L. ed. 1172, 17 Sup. Ct. Rep. 717, it was held that
a verdict returned by less than the whole number of jurors was invalid because in
contravention of the 7th Amendment to the Constitution and the act of Congress of April 7,
1874 (18 Stat. at L. 27, chap. 80), which provide “that no party has been or shall be deprived
of the right of trial by jury in cases cognizable at common law.” It was also intimated that
Congress “could not impart the power to change the constitutional rule,” which was obviously
true with respect to Utah, since the organic act of that territory (9 Stat. at L. 458, chap. 51,
17) had expressly extended to it the Constitution and laws of the United States. As we have
already held, that provision, once made, could not be withdrawn. If the Constitution could be
withdrawn directly, it could be nullified indirectly by acts passed inconsistent with it. The
Constitution would thus cease to exist as such, and become of no greater authority than an
ordinary act of Congress. In American Pub. Co. v. Fisher, 166 U.S. 464 , 41 L. ed. 1079, 17
Sup. Ct. Rep. 618, a similar law providing for majority verdicts was put upon the express
ground above stated, that the organic act of Utah extended the Constitution over that
territory. These rulings were repeated in Thompson v. Utah, 170 U.S. 343 , 42 L. ed. 1061, 18
Sup. Ct. Rep. 620, and applied to felonies committed before the territory became a state,
although the state Constitution continued the same provision.

Eliminating, then, from the opinions of this court all expressions unnecessary to the disposition
of the particular case, and gleaning therefrom the exact point decided in each, the following
propositions may be considered as established:

1. That the District of Columbia and the territories are not states within the judicial clause of
the Constitution giving jurisdiction in cases between citizens of different states;

2. That territories are not states within the meaning of Rev. Stat. 709, permitting writs of
error from this court in cases where the validity of a state statute is drawn in question;

3. That the District of Columbia and the territories are states as that word is used in treaties
with foreign powers, with respect to the ownership, disposition, and inheritance of property;

4. That the territories are not within the clause of the Constitution providing for the creation of
a supreme court and such inferior courts as Congress may see fit to establish;

5. That the Constitution does not apply to foreign countries or to trials therein conducted, and
that Congress may lawfully provide for such trials before consular tribunals, without the
intervention of a grand or petit jury;

6. That where the Constitution has been once formally extended by Congress to territories,
neither Congress nor the territorial legislature can enact laws inconsistent therewith.

The case of Dred Scott v. Sandford, 19 How. 393, 15 L. ed. 691, remains to be considered.
This was an action of trespass vi et armis brought in the circuit court for the district of Missouri
by Scott, alleging himself to be a citizen of Missouri, against Sandford, a citizen of New York.
Defendant pleaded to the jurisdiction that Scott was not a citizen of the state of Missouri,
because a negro of African descent, whose ancestors were imported as negro slaves. Plaintiff
demurred to this plea and the demurrer was sustained; whereupon, by stipulation of counsel
and with leave of the court, defendant pleaded in bar the general issue, and specially that the
plaintiff was a slave and the lawful property of defendant, and, as such, he had a right to
restrain him. The wife and children of the plaintiff were also involved in the suit.

The facts in brief were that plaintiff had been a slave belonging to Dr. Emerson, a surgeon in
the army; that in 1834 Emerson took the plaintiff from the state of Missouri to Rock Island,
Illinois, and subsequently to Fort Snelling, Minnesota (then known as Upper Louisiana), and
held him there until 1838. Scott married his wife there, of whom the children were
subsequently born. In 1838 they returned to Missouri.



Two questions were presented by the record: First, whether the circuit court had jurisdiction;
and, second, if it had jurisdiction, was the judgment erroneous or not? With regard to the first
question, the court stated that it was its duty “to decide whether the facts stated in the plea
are or are not sufficient to show that the plaintiff is not entitled to sue as a citizen in a court of
the United States,” and that the question was whether “a negro whose ancestors were
imported into this country and sold as slaves became a member of the political community
formed and brought into existence by the Constitution of the United States, and as such
became entitled to all the rights and privileges and immunities guaranteed by that instrument
to the citizen, one of which rights is the privilege of suing in a court of the United States.” It
was held that he was not, and was not included under the word “citizens” in the Constitution,
and therefore could claim “none of the rights and privileges which that instrument provides for
and secures to citizens of the United States;” that it did not follow, because he had all the
rights and privileges of a citizen of a state, he must be a citizen of the United States; that no
state could by any law of its own “introduce a new member into the political community
created by the Constitution;"” that the African race was not intended to be included, and
formed no part of the people who framed and adopted the Declaration of Independence. The
question of the status of negroes in England and the several states was considered at great
length by the Chief Justice, and the conclusion reached that Scott was not a citizen of
Missouri, and that the circuit court had no jurisdiction of the case.

This was sufficient to dispose of the case without reference to the question of slavery; but, as
the plaintiff insisted upon his title to freedom and citizenship by the fact that he and his wife,
though born slaves, were taken by their owner and kept four years in Illinois and Minnesota,
they thereby became and upon their return to Missouri became citizens of that state, the Chief
Justice proceeded to discuss the question whether Scott was still a slave. As the court had
decided against his citizenship upon the plea in abatement, it was insisted that further decision
upon the question of his freedom or slavery was extrajudicial and mere obiter dicta. But the
Chief Justice held that the correction of one error in the court below did not deprive the
appellate court of the power of examining further into the record and correcting any other
material error which may have been committed; that the error of an inferior court in actually
pronouncing judgment for one of the parties, in a case in which it had no jurisdiction, can be
looked into or corrected by this court, even though it had decided a similar question presented
in the pleadings.

Proceeding to decide the case upon the merits, he held that the territorial clause of the
Constitution was confined to the territory which belonged to the United States at the time the
Constitution was adopted, and did not apply to territory subsequently acquired from a foreign
government.

In further examining the question as to what provision of the Constitution authorizes the
Federal government to acquire territory outside of the original limits of the United States, and
what powers it may exercise therein over the person or property of a citizen of the United
States, he made use of the following expressions, upon which great reliance is placed by the
plaintiff in this case (p. 446, L. ed. p. 718): “There is certainly no power given by the
Constitution to the Federal government to establish or maintain colonies bordering on the
United States or at a distance, to be ruled and governed at its own pleasure; . . . and if a new
state is admitted, it needs no further legislation by Congress, because the Constitution itself
defines the relative rights and powers and duties of the state, and the citizens of the state,
and the Federal government. But no power is given to acquire a territory to be held and
governed permanently in that character.”

He further held that citizens who migrate to a territory cannot be ruled as mere colonists, and
that, while Congress had the power of legislating over territories until states were formed from
them, it could not deprive a citizen of his property merely because he brought it into a
particular territory of the United States, and that this doctrine applied to slaves as well as to
other property. Hence, it followed that the act of Congress which prohibited a citizen from
holding and owning slaves in territories north of 36°30’ (known as the Missouri Compromise)



was unconstitutional and void, and the fact that Scott was carried into such territory, referring
to what is now known as Minnesota, did not entitle him to his freedom.

He further held that whether he was made free by being taken into the free state of Illinois
and being kept there two years depended upon the laws of Missouri, and not those of Illinois,
and that by the decisions of the highest court of that state his status as a slave continued,
notwithstanding his residence of two years in Illinois.

It must be admitted that this case is a strong authority in favor of the plaintiff, and if the
opinion of the Chief Justice be taken at its full value it is decisive in his favor. We are not,
however, bound to overlook the fact, that, before the Chief Justice gave utterance to his
opinion upon the merits, he had already disposed of the case adversely to the plaintiff upon
the question of jurisdiction, and that, in view of the excited political condition of the country at
the time, it is unfortunate that he felt compelled to discuss the question upon the merits,
particularly so in view of the fact that it involved a ruling that an act of Congress which had
been acquiesced in for thirty years was declared unconstitutional. It would appear from the
opinion of Mr. Justice Wayne that the real reason for discussing these constitutional questions
was that “there had become such a difference of opinion” about them “that the peace and
harmony of the country required the settlement of them by judicial decision.” p. 455, L. ed. p.
721. The attempt was not successful. It is sufficient to say that the country did not acquiesce
in the opinion, and that the Civil War, which shortly thereafter followed, produced such
changes in judicial, as well as public, sentiment as to seriously impair the authority of this
case.

While there is much in the opinion of the Chief Justice which tends to prove that he thought all
the provisions of the Constitution extended of their own force to the territories west of the
Mississippi, the question actually decided is readily distinguishable from the one involved in
the cause under consideration. The power to prohibit slavery in the territories is so different
from the power to impose duties upon territorial products, and depends upon such different
provisions of the Constitution, that they can scarcely be considered as analogous, unless we
assume broadly that every clause of the Constitution attaches to the territories as well as to
the states—a claim quite inconsistent with the position of the court in the Canter Case. If the
assumption be true that slaves are indistinguishable from other property, the inference from
the Dred Scott Case is irresistible that Congress had no power to prohibit their introduction
into a territory. It would scarcely be insisted that Congress could with one hand invite settlers
to locate in the territories of the United States, and with the other deny them the right to take
their property and belongings with them. The two are so inseparable from each other that one
could scarcely be granted and the other withheld without an exercise of arbitrary power
inconsistent with the underlying principles of a free government. It might indeed be claimed
with great plausibility that such a law would amount to a deprivation of property within the
14th Amendment. The difficulty with the Dred Scott Case was that the court refused to make a
distinction between property in general and a wholly exceptional class of property. Mr. Benton
tersely stated the distinction by saying that the Virginian might carry his slaves into the
territories, but he could not carry with him the Virginian law which made him a slave.

In his history of the Dred Scott Case, Mr. Benton states that the doctrine that the Constitution
extended to territories as well as to states first made its appearance in the Senate in the
session of 1848-1849, by an attempt to amend a bill giving territorial government to
California, New Mexico, and Utah (itself “hitched on” to a general appropriation bill), by adding
the words “that the Constitution of the United States and all and singular the several acts of
Congress (describing them) be and the same hereby are extended and given full force and
efficacy in said territories.” Says Mr. Benton: “The novelty and strangeness of this proposition
called up Mr. Webster, who repulsed as an absurdity and as an impossibility the scheme of
extending the Constitution to the territories, declaring that instrument to have been made for
states, not territories; that Congress governed the territories independently of the Constitution
and incompatibly with it; that no part of it went to a territory but what Congress chose to
send; that it could not act of itself anywhere, not even in the states for which it was made,
and that it required an act of Congress to put it in operation before it had effect anywhere Mr.



Clay was of the same opinion and added: ‘Now, really, I must say the idea that eo Instanti
upon the consummation of the treaty, the Constitution of the United States spread itself over
the acquired territory and carried along with it the institution of slavery is so irreconcilable
with my comprehension, or any reason I possess, that I hardly know how to meet it.” Upon the
other hand, Mr. Calhoun boldly avowed his intent to carry slavery into them under the wing of
the Constitution, and denounced as enemies of the south all who opposed it.”

The amendment was rejected by the House, and a contest brought on which threatened the
loss of the general appropriation bill in which this amendment was incorporated, and the
Senate finally receded from its amendment. “Such,” said Mr. Benton, “were the portentous
circumstances under which this new doctrine first revealed itself in the American Senate, and
then as needing legislative sanction requiring an act of Congress to carry the Constitution into
the territories and to give it force and efficacy there.” Of the Dred Scott Case he says: "I
conclude this introductory note with recurring to the great fundamental error of the court
(father of all the political errors), that of assuming the extension of the Constitution to the
territories. I call it assuming, for it seems to be a naked assumption without a reason to
support it, or a leg to stand upon, condemned by the Constitution itself and the whole history
of its formation and administration. Who were the parties to it? The states alone. Their
delegates framed it in the Federal convention; their citizens adopted it in the state
conventions. The Northwest Territory was then in existence and it had been for three years;
yet it had no voice either in the framing or adopting of the instrument, no delegate at
Philadelphia, no submission of it to their will for adoption. The preamble shows it made by
states. Territories are not alluded to in it.”

Finally, in summing up the results of the decisions holding the invalidity of the Missouri
Compromise and the self-extension of the Constitution to the territories, he declares “that the
decisions conflict with the uniform action of all the departments of the Federal government
from its foundation to the present time, and cannot be received as rules governing Congress
and the people without reversing that action, and admitting the political supremacy of the
court, and accepting an altered Constitution from its hands and taking a new and portentous
point of departure in the working of the government.”

To sustain the judgment in the case under consideration, it by no means becomes necessary
to show that none of the articles of the Constitution apply to the island of Porto Rico. There is
a clear distinction between such prohibitions as go to the very root of the power of Congress
to act at all, irrespective of time of place, and such as are operative only “throughout the
United States” or among the several states.

Thus, when the Constitution declares that “no bill of attainder or ex post facto law shall be
passed,” and that “no title of nobility shall be granted by the United States,” it goes to the
competency of Congress to pass a bill of that description. Perhaps the same remark may apply
to the 1st Amendment, that "Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the
press; or the right of the people to peacefully assemble and to petition the government for a
redress of grievances.” We do not wish, however, to be understood as expressing an opinion
how far the bill of rights contained in the first eight amendments is of general and how far of
local application.

Upon the other hand, when the Constitution declares that all duties shall be uniform
“throughout the United States,” it becomes necessary to inquire whether there be any territory
over which Congress has jurisdiction which is not a part of the “United States,” by which term
we understand the states whose people united to form the Constitution, and such as have
since been admitted to the Union upon an equality with them. Not only did the people in
adopting the 13th Amendment thus recognize a distinction between the United States and
“any place subject to their jurisdiction,” but Congress itself, in the act of March 27, 1804 (2
Stat. at L. 298, chap. 56), providing for the proof of public records, applied the provisions of
the act, not only to “every court and office within the United States,” but to the “courts and



offices of the respective territories of the United States and countries subject to the
jurisdiction of the United States,” as to the courts and offices of the several states. This
classification, adopted by the Eighth Congress, is carried into the Revised Statutes as follows:

“Sec. 905. The acts of the legislature of any state or territory, or of any country subject to the
jurisdiction of the United States, shall be authenticated,” etc.

“Sec. 906. All records and exemplifications of books which may be kept in any public office of
and state or territory, or of any country subject to the jurisdiction of the United States,” etc.

Unless these words are to be rejected as meaningless, we must treat them as a recognition by
Congress of the fact that there may be territories subject to the jurisdiction of the United
States, which are not of the United States.

In determining the meaning of the words of article 1, section 8, “uniform throughout the
United States,” we are bound to consider, not only the provisions forbidding preference being
given to the ports of one state over those of another (to which attention has already been
called), but the other clauses declaring that no tax or duty shall be laid on articles exported
from any state, and that no state shall, without the consent of Congress, lay any imposts or
duties upon imports or exports, nor any duty on tonnage. The object of all of these was to
protect the states which united in forming the Constitution from discriminations by Congress,
which would operate unfairly or injuriously upon some states and not equally upon others. The
opinion of Mr. Justice White in Knowlton v. Moore, 178 U.S. 41 , 44 L. ed. 969, 20 Sup. Ct.
Rep. 747, contains an elaborate historical review of the proceedings in the convention, which
resulted in the adoption of these different clauses and their arrangement, and he there comes
to the conclusion (p. 105, L. ed. p. 995, Sup. Ct. Rep. p. 772) that “although the provision as
to preference between ports and that regarding uniformity of duties, imposts, and excises
were one in purpose, one in their adoption,” they were originally placed together, and
“became separated only in arranging the Constitution for the purpose of style.” Thus
construed together, the purpose is irresistible that the words “throughout the United States”
are indistinguishable from the words “among or between the several states,” and that these
prohibitions were intended to apply only to commerce between ports of the several states as
they then existed or should thereafter be admitted to the Union.

Indeed, the practical interpretation put by Congress upon the Constitution has been long
continued and uniform to the effect that the Constitution is applicable to territories acquired by
purchase or conquest, only when and so far as Congress shall so direct. Notwithstanding its
duty to “guarantee to every state in this Union a republican form of government” (art. 4, 4),
by which we understand, according to the definition of Webster, “a government in which the
supreme power resides in the whole body of the people, and is exercised by representatives
elected by them,” Congress did not hesitate, in the original organization of the territories of
Louisiana, Florida, the Northwest Territory, and its subdivisions of Ohio, Indiana, Michigan,
Illinois, and Wisconsin and still more recently in the case of Alaska, to establish a form of
government bearing a much greater analogy to a British Crown colony than a republican state
of America, and to vest the legislative power either in a governor and council, or a governor
and judges, to be appointed by the President. It was not until they had attained a certain
population that power was given them to organize a legislature by vote of the people. In all
these cases, as well as in territories subsequently organized west of the Mississippi, Congress
thought it necessary either to extend to Constitution and laws of the United States over them,
or to declare that the inhabitants should be entitled to enjoy the right of trial by jury, of bail,
and of the privilege of the writ of habeas corpus, as well as other privileges of the bill of
rights.

We are also of opinion that the power to acquire territory by treaty implies, not only the power
to govern such territory, but to prescribe upon what terms the United States will receive its
inhabitants, and what their status shall be in what Chief Justice Marshall termed the “American
empire.” There seems to be no middle ground between this position and the doctrine that if



their inhabitants do not become, immediately upon annexation, citizens of the United States,
their children thereafter born, whether savages or civilized, are such, and entitled to all the
rights, privileges and immunities of citizens. If such be their status, the consequences will be
extremely serious. Indeed, it is doubtful if Congress would ever assent to the annexation of
territory upon the condition that its inhabitants, however foreign they may be to our habits,
traditions, and modes of life, shall become at once citizens of the United States. In all its
treaties hitherto the treaty-making power has made special provision for this subject; in the
cases of Louisiana and Florida, by stipulating that “the inhabitants shall be incorporated into
the Union of the United States and admitted as soon as possible . . . to the enjoyment of all
the rights, advantages, and immunities of citizens of the United States;” in the case of Mexico,
that they should “be incorporated into the Union, and be admitted at the proper time (to be
judged of by the Congress of the United States) to the enjoyment of all the rights of citizens of
the United States;” in the case of Alaska, that the inhabitants who remained three years, “with
the exception of uncivilized native tribes, shall be admitted to the enjoyment of all the rights,”
etc; and in the case of Porto Rico and the Philippines, “that the civil rights and political status
of the native inhabitants . . . shall be determined by Congress.” In all these cases there is an
implied denial of the right of the inhabitants to American citizenship until Congress by further
action shall signify its assent thereto.

Grave apprehensions of danger are felt by many eminent men—a fear lest an unrestrained
possession of power on the part of Congress may lead to unjust and oppressive legislation in
which the natural rights of territories, or their inhabitants, may be engulfed in a centralized
despotism. These fears, however, find no justification in the action of Congress in the past
century, nor in the conduct of the British Parliament towards its outlying possessions since the
American Revolution. Indeed, in the only instance in which this court has declared an act of
Congress unconstitutional as trespassing upon the rights of territories (the Missouri
Compromise), such action was dictated by motives of humanity and justice, and so far
commanded popular approval as to be embodied in the 13th Amendment to the Constitution.
There are certain principles of natural justice inherent in the Anglo-Saxon character, which
need no expression in constitutions or statutes to give them effect or to secure dependencies
against legislation manifestly hostile to their real interests. Even in the Foraker act itself, the
constitutionality of which is so vigorously assailed, power was given to the legislative assembly
of Porto Rico to repeal the very tariff in question in this case, a power it has not seen fit to
exercise. The words of Chief Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23,
with respect to the power of Congress to regulate commerce, are pertinent in this connection:
“This power,” said he, “like all others vested in Congress, is complete in itself, may be
exercised to its utmost extent, and acknowledges no limitations other than are prescribed in
the Constitution. . . . The wisdom and discretion of Congress, their identity with the people,
and the influence which their constituents possess at elections, are in this, as in many other
instances—as that, for example, of declaring war—the sole restraints on which they have
relied to secure them from its abuse. They are the restraints on which the people must often
rely solely in all representative governments.”

So too, in Johnson v. M'Intosh, 8 Wheat. 543, 583, 5 L. ed. 681, 691, it was said by him:

“The title by conquest is acquired and maintained by force. The conqueror prescribes its limits.
Humanity, however, acting on public opinion, has established, as a general rule, that the
conquered shall not be wantonly oppressed, and that their condition shall remain as eligible as
is compatible with the objects of the conquest. Most usually they are incorporated with the
victorious nation and become subjects or citizens of the government with which they are
connected. The new and old members of the society mingle with each other; the distinction
between them is gradually lost, and they make one people. Where this incorporation is
practicable humanity demands, and a wise policy requires, that the rights of the conquered to
property should remain unimpaired; that the new subjects should be governed as equitably as
the old; and that confidence in their security should gradually banish the painful sense of
being separated from their ancient connections and united by force to strangers.



“When the conquest is complete, and the conquered inhabitants can be blended with the
conquerors, or safely governed as a distinct people, public opinion, which not even the
conqueror can disregard, imposes these restraints upon him; and he cannot neglect them
without injury to his fame and hazard to his power.”

The following remarks of Mr. Justice White in the case of Knowlton v. Moore, 178 U.S. 109,
44 L. ed. 996, 20 Sup. Ct. Rep. 774, in which the court upheld the progressive features of the
legacy tax, are also pertinent:

“The grave consequences which it is asserted must arise in the future if the right to levy a
progressive tax be recognized involves in its ultimate aspect the mere assertion that free and
representative government is a failure, and that the grossest abuses of power are
foreshadowed unless the courts usurp a purely legislative function. If a case should ever arise
where an arbitrary and confiscatory exaction is imposed, bearing the guise of a progressive or
any other form of tax, it will be time enough to consider whether the judicial power can afford
a remedy by applying inherent and fundamental principles for the protection of the individual,
even though there be no express authority in the Constitution to do so.”

It is obvious that in the annexation of outlying and distant possessions grave questions will
arise from differences of race, habits, laws, and customs of the people, and from differences of
soil, climate, and production, which may require action on the part of Congress that would be
quite unnecessary in the annexation of contiguous territory inhabited only by people of the
same race, or by scattered bodies of native Indians.

We suggest, without intending to decide, that there may be a distinction between certain
natural rights enforced in the Constitution by prohibitions against interference with them, and
what may be termed artificial or remedial rights which are peculiar to our own system of
jurisprudence. Of the former class are the rights to one's own religious opinions and to a
public expression of them, or, as sometimes said, to worship God according to the dictates of
one's own conscience; the right to personal liberty and individual property; to freedom of
speech and of the press; to free access to courts of justice, to due process of law, and to an
equal protection of the laws; to immunities from unreasonable searches and seizures, as well
as cruel and unusual punishments; and to such other immunities as are indispensable to a free
government. Of the latter class are the rights to citizenship, to suffrage (Minor v. Happersett,
21 Wall. 162, 22 L. ed. 627 ), and to the particular methods of procedure pointed out in the
Constitution, which are peculiar to Anglo-Saxon jurisprudence, and some of which have
already been held by the states to be unnecessary to the proper protection of individuals.

Whatever may be finally decided by the American people as to the status of these islands and
their inhabitants—whether they shall be introduced into the sisterhood of states or be
permitted to form independent governments—it does not follow that in the meantime, a
waiting that decision, the people are in the matter of personal rights unprotected by the
provisions of our Constitution and subject to the merely arbitrary control of Congress. Even if
regarded as aliens, they are entitled under the principles of the Constitution to be protected in
life, liberty, and property. This has been frequently held by this court in respect to the
Chinese, even when aliens, not possessed of the political rights of citizens of the United
States. Yick Wo v. Hopkins, 118 U.S. 356, 30 L. ed. 220, 6 Sup. Ct. Rep. 1064; Fong Yue Ting
v. United States, 149 U.S. 698 , 37 L. ed. 905, 13 Sup. Ct. Rep. 1016; Lem Moon Sing, 158
U.S. 538, 547, 39 S. L. ed. 1082, 1085, 15 Sup. Ct. Rep. 962; Wong Wing v. United States,
163 U.S. 228, 41 L. ed. 140, 16 Sup. Ct. Rep. 977. We do not desire, however, to anticipate
the difficulties which would naturally arise in this connection, but merely to disclaim any
intention to hold that the inhabitants of these territories are subject to an unrestrained power
on the part of Congress to deal with them upon the theory that they have no rights which it is
bound to respect.

Large powers must necessarily be entrusted to Congress in dealing with these problems, and
we are bound to assume that they will be judiciously exercised. That these powers may be



abused is possible. But the same may be said of its powers under the Constitution as well as
outside of it. Human wisdom has never devised a form of government so perfect that it may
not be perverted to bad purposes. It is never conclusive to argue against the possession of
certain powers from possible abuses of them. It is safe to say that if Congress should venture
upon legislation manifestly dictated by selfish interests, it would receive quick rebuke at the
hands of the people. Indeed, it is scarcely possible that Congress could do a greater injustice
to these islands than would be involved in holding that it could not impose upon the states
taxes and excises without extending the same taxes to them. Such requirement would bring
them at once within our internal revenue system, including stamps, licenses, excises, and all
the paraphernalia of that system, and apply it to territories which have had no experience of
this kind, and where it would prove an intolerable burden.

This subject was carefully considered by the Senate committee in charge of the Foraker bill,
which found, after an examination of the facts, that property in Porto Rico was already
burdened with a private debt amounting probably to $30,000,000; that no system of property
taxation was or ever had been in force in the island, and that it probably would require two
years to inaugurate one and secure returns from it; that the revenues had always been chiefly
raised by duties on imports and exports, and that our internal revenue laws, if applied in that
island, would prove oppressive and ruinous to many people and interests; that to undertake to
collect our heavy internal revenue tax, far heavier than Spain ever imposed upon their
products and vocations, would be to invite violations of the law so innumerable as to make
prosecutions impossible, and to almost certainly alienate and destroy the friendship and good
will of that people for the United States.

In passing upon the questions involved in this and kindred cases, we ought not to overlook the
fact that, while the Constitution was intended to establish a permanent form of government
for the states which should elect to take advantage of its conditions, and continue for an
indefinite future, the vast possibilities of that future could never have entered the minds of its
framers. The states had but recently emerged from a war with one of the most powerful
nations of Europe, were disheartened by the failure of the confederacy, and were doubtful as
to the feasibility of a stronger union. Their territory was confined to a narrow strip of land on
the Atlantic coast from Canada to Florida, with a somewhat indefinite claim to territory beyond
the Alleghenies where their sovereignty was disputed by tribes of hostile Indians supported, as
was popularly believed, by the British, who had never formally delivered possession under the
treaty of peace. The vast territory beyond the Mississippi, which formerly had been claimed by
France, since 1762 had belonged to Spain, still a powerful nation and the owner of a great
part of the Western Hemisphere. Under these circumstances it is little wonder that the
question of annexing these territories was not made a subject of debate. The difficulties of
bringing about a union of the states were so great, the objections to it seemed so formidable,
that the whole thought of the convention centered upon surmounting these obstacles. The
question of territories was dismissed with a single clause, apparently applicable only to the
territories then existing, giving Congress the power to govern and dispose of them.

Had the acquisition of other territories been contemplated as a possibility, could it have been
foreseen that, within little more than one hundred years, we were destined to acquire, not
only the whole vast region between the Atlantic and Pacific Oceans, but the Russian
possessions in America and distant islands in the Pacific, it is incredible that no provision
should have been made for them, and the question whether the Constitution should or should
not extend to them have been definitely settled. If it be once conceded that we are at liberty
to acquire foreign territory, a presumption arises that our power with respect to such
territories is the same power which other nations have been accustomed to exercise with
respect to territories acquired by them. If, in limiting the power which Congress was to
exercise within the United States, it was also intended to limit it with regard to such territories
as the people of the United States should thereafter acquire, such limitations should have
been expressed. Instead of that, we find the Constitution speaking only to states, except in
the territorial clause, which is absolute in its terms, and suggestive of no limitations upon the
power of Congress in dealing with them. The states could only delegate to Congress such
powers as they themselves possessed, and as they had no power to acquire new territory they



had none to delegate in that connection. The logical inference from this is that if Congress had
power to acquire new territory, which is conceded, that power was not hampered by the
constitutional provisions. If, upon the other hand, we assume that the territorial clause of the
Constitution was not intended to be restricted to such territory as the United States then
possessed, there is nothing in the Constitution to indicate that the power of Congress in
dealing with them was intended to be restricted by any of the other provisions.

There is a provision that “new states may be admitted by the Congress into this Union.” These
words, of course, carry the Constitution with them, but nothing is said regarding the
acquisition of new territories or the extension of the Constitution over them. The liberality of
Congress in legislating the Constitution into all our contiguous territories has undoubtedly
fostered the impression that it went there by its own force, but there is nothing in the
Constitution itself, and little in the interpretation put upon it, to confirm that impression. There
is not even an analogy to the provisions of an ordinary mortgage, for its attachment to after-
acquired property, without which it covers only property existing at the date of the mortgage.
In short, there is absolute silence upon the subject. The executive and legislative departments
of the government have for more than a century interpreted this silence as precluding the idea
that the Constitution attached to these territories as soon as acquired, and unless such
interpretation be manifestly contrary to the letter or spirit of the Constitution, it should be
followed by the judicial department. Cooley, Const. Lim. 81-85. Burrow-Giles Lithographic Co.
v. Sarony, 111 U.S. 53, 57, 28 S. L. ed. 349, 351, 4 Sup. Ct. Rep. 279; Marshall Field & Co.
v. Clark, 143 U.S. 649, 691 , 36 S. L. ed. 294, 309, 12 Sup. Ct. Rep. 495.

Patriotic and intelligent men may differ widely as to the desirableness of this or that
acquisition, but this is solely a political question. We can only consider this aspect of the case
so far as to say that no construction of the Constitution should be adopted which would
prevent Congress from considering each case upon its merits, unless the language of the
instrument imperatively demand it. A false step at this time might be fatal to the development
of what Chief Justice Marshall called the American empire. Choice in some cases, the natural
gravitation of small bodies towards large ones in others, the result of a successful war in still
others, may bring about conditions which would render the annexation of distant possessions
desirable. If those possessions are inhabited by alien races, differing from us in religion,
customs, laws, methods of taxation, and modes of thought, the administration of government
and justice, according to Anglo-Saxon principles, may for a time be impossible; and the
question at once arises whether large concessions ought not to be made for a time, that
ultimately our own theories may be carried out, and the blessings of a free government under
the Constitution extended to them. We decline to hold that there is anything in the
Constitution to forbid such action.

We are therefore of opinion that the island of Porto Rico is a territory appurtenant and
belonging to the United States, but not a part of the United States within the revenue clauses
of the Constitution; that the Foraker act is constitutional, so far as it imposes duties upon
imports from such island, and that the plaintiff cannot recover back the duties exacted in this
case.

The judgment of the Circuit Court is therefore affirmed.
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