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PREFACE 

This compilation of materials relating to the legislative history of 
Public Law 9.3-502, the 1974 Amendments to the Freedom of In -  
formation Act (5 U.S.C. 552), summarizes the 3-year investigative 
and legislative efforts to strengthen and improve the operation of 
the Act. 

These efforts were undertaken by the two subcommittees having 
jurisdiction over the Freedom of Information Act-the Foreign 
Operations and Government Information Subcommittee of the 
House Committee on Government Operations and the Administra- 
tive Practice and Procedure Subcommittee of the Senate Judiciary 
Committee. 

With invaluable assistance from Dr. Harold C. Relyea, of the 
Government and General Research Division, Congressional Research 
Service, the Library of Congress, the staffs of the House and Senate 
subcommittees have prepared the attached material, which consoli- 
dates the various reports, debates, and other documents relating to 
the 1974 amendments, the first substantive changes to the law since 
its original enactment. in 1966. 

During the investigative and legislative efforts of the House sub- 
committee, Dr. Relyea assisted in the analysis of Federal agency 
data on the administration of the Freedom of Information Act, 
attended hearings, staff meetings, mark-up sessions, and the 
conference proceedings. His significant contribution is gratefully 
acknowledged.

It is hoped that this material will be useful to the many thousands 
of Americans interested in the Freedom of Information law-journal- 
ism students, law students, public interest groups, governmental 
officials, and others who are concerned with advancing the public's 
right to know under our representative system of government. 

(IX) 
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LETTER OF TRANSMITTAL 

HOUSEOF REPRESENTATIVES, 
Washington, D.C., September $0,1973. 

Hon. CARL ALBERT, 
S eaker of the House of Representatives, 
Vfmhington, D.C. 

DEAR MR. SPEAKER: By direction of the Committee on Government 
Operations, I submit herewith the committee's twenty-first report to 
the 92d Con ess. The committee's report is based on a study made by 
its Foreign dperations and Government Information Subcommittee. 

CHET HOLIFIELD, Chairman. 
(rn) 
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HOUSE O F  REPRESENTATIVES REPORT( NO. 92-1419 

ADMINISTRATION O F  T H E  FREEDOM OF INFORMATION 
ACT 

SEPTEMBER 	 to the Committee of the Whole House on the20, 1972.-Committed 
 
State of the Union, and ordered to be printed 
 

Mr. HOLIFIELD, from the Committee on Government Operations, 
 
submitted the following 
 

TWENTY-FIRST REPORT 
TOCETHE)R WITH . 

ADDITIONAL VIEWS 

BASED I)N A STUDY 	BY THE FOREIGN OPERATIONS AND GOVERNMENT 
INFORMATION SUBCOMMITTEE 

On September 14, 1972, the Committee on Government Operations 
a 
oP proved and adopted a report entitled "Administration of thefieedom 

Information Act." The chairman was directed to transmit a copy to 
the Speaker of the House. 

I. BACKGROUND 

The Freedom of Information Act (FOI Act) was signed into law by 
President Lyndon B. Johnson on July 4, 1966, as Public Law 89487.' 
I t  went into effect on July 4, 1967. 

I n  his bill-signing statement President Johnson said: 
This legislation springs from one of our most essential 
 

principles: a democracy works best when the people have all 
 
the information that the security of the Nation permits. No 
 
one should be able to pull curtains of secrecy around deci- 
 
sions which can be revealed without injury to the public 
 
interest. * * * I signed this measure with a deep sense of 
 
pride that the United States is an open society in which the 
 
people's right to know is cherished and guarded. 
 

The new law followed more than a decade of effort by the Por- 
eign Operations and Government Information Subcopmitteq and its 
predecessor, the Special Subcommittee on Government Information, 

l As result of Public Law 90-23,approved June 5,1967,Public Law 89487 was codified 
as 5 U.S.C. 552. 

(1) 
 



established on ~ u n e  9, 1955, under the chairmanship of Representa- 
tive John E. Moss of California. Similar efforts were focused in the 
Senate Subcommittee on Administrative Practice and Procedure, under 
the chairmanship of Senator Edward V. Long of Missouri, and its 
parent Committee on the Judiciary. Volumes of hearings, investi- 
gations, and studies of information policies of the Federal Government 
over this 11-year eriod produced man reports, committee priqts, 
and analyses of tEe withholding of in9ormation by the Executive 
b~reaucracy.~ 

1958 Amendment to 1789 "Housekeeping" Statute 

In 1958, near the end of the 85th Congress, the House and Senate 
enacted, without a dissentin vote, the h t  statute devoted solely to 
freedom of information. heb boss bill (H.R. 2767) was a one sentence 
amendment to the 1789 "housekeeping" law which gave Federal 
agencies the authority to regulate the business of the agencies and to 
set up filing systems and keep records. The language of the amendment 
added to section 22 of title 5 of the United States Code was: 

This section does not authorize withholding information 
from the public or limiting the availability of records to the 
public. 

Yet hearings before the subcommittee in 1972 indicate that some 
agencies are still relying on the original 1789 "housekeeping" statute 
as authority to withhold certain types of information from the pubhc, 
despite the enactment of Pu.lic Law 85-619 fourteen years ago. I t  is 
expected that this subject will be dealt with in a subsequent report. The 
subcommittee's hearings, arts 4, 5, and 6, entitled "U.S. Government 
Information Policies and gractices-Administration and Operation of 
the Freedom of Information Act," are. hereinafter referred to as 
"hearings." 

, Freedom of Information Act 

The Freedom of Information Act was enacted as an amendment of 
3 of the Administrative Procedure Act of 1946 and emerged 

from the functional inadequacy of the prior section 3, which conta+ed 
the f is t  general statutory provision for public disclosure of executipe 
branch rules, opinions, and orders, and public records. Some of lts 
provisions, however, were vague and contained disabling loopholes 
which made the section as much a basis for withholding information 
as one for disclosing. Section 3 as originally enacted was the target of 
many legislative attempts to close the loopholes and make the language 
more specific, but all failed of h a 1  approval until the 1966 amendment. 

The Freedom of Information Act was milestone legislation that re- 
versed long-standing Government information policies and customs.4 
Previously, most agencies operated on the basis of the origmal pro- 
visions of section 3 of the Administrative Procedure Act of 1946 whch 
stated that unless otherwise required by statute, "matters of official 
record shall in accordance with published rule be made available to 

2 Such documents are too numerous to list, but file copies are in the subcommittee's office. An Index and 
Bibliography of hearings, reports, pnnts and studies was published in Januafy 1984 a9 a Committee Print 
entitled "Availability of Information From Federal Departments and Ageuc~es." 

a Public Law 86-619. The 1968 amendment to the 1789 “housekeeping" law has been subsequently 
c o a e d  as 6 U.S.C. 3(11. 

4 For a legislative h~story of the FOIAct, prepared by the American Law Division, Library of Congress, 
aee Hearings, pt. 4, pp. 1367-1373. 



persons properly and directly concerned except information held con- 
fidential for ood cause found." Moreover, the original section 3 con
tained a bla fet exclusion from its applicability of any function of the 
United States requiring secrecy in the "public interest" and "any 
matter relating solely to the internal management of an agency." 

The Freedom of Information Act replaced this general language 
relating to secrecy, indicating thab Congress, in enacting the act, has 
adopted a policy that "any person" should have clear access to identi- 
fiable agency records without having to state a reason for wanting the 
information and that the burden of proving withholding to be necessary 
is placed on the Federal agency. 3 

Withholding of Information by Government 

Withholding of information by government under the act is per- 
missive, not mandatory, and must be justified on the basis of one of 
the specific nine exemptions permitted in the act. These relate to 
matters that are 6

(1) Specificall required by Executive order to be kept secret 
in the interest orthe national defense or foreign rhY'(2) Related solely to the internal personnel ru es and practices 
of an agency; 

(3) S ec3cally exempted from disclosure by statute; 
(4) 8 a d e  secrets and commercial or financial information 

obtained from a person and priqileged or confidential; 
(5) Inter-agency or intra-agency memorandums or letters which 

would not be available by law to a party other than an agency 
in litigation with the agency; 

(6) Personnel and medical files an'd similar files the disclosure 
of which would constitute a clearly unwarranted invasion of 
personal privacy; 

(7) Investigatory files compiled for law enforcement purposes 
except to the extent available by law to a party other than an 
agency; 

(8) Contained in or related to examination, operating, or 
condition report prepared by, on behalf of, or for the use of an 
agency responsible for the regulation or supervision of financial 
mstitutions; or 

(9) Geological and geophysical information and data, includ- 
ing maps, concerning wells. 

The act makes i t  clear in section 552(c) that the exemptions have 
absolutely no effect upon congressional access to information: 

This section does not authorize withholding of information 
or limit the availability of records to the public, except as 
specifically stated in this section. This section is not authority 
to withhold information from Congress. 

Continuous Oversight 

General oversight into the administration of the Freedom of Infor- 
mation Act has been exercised by the Foreign Operations and Govern- 
ment Information Subcommittee and the Senate Subcommittee on 

S e .  6620-9 of title 6. United States Code. 



Administrative Practice and Procedure since the act took effect on 
July 4, 1967. The House subcommittee has rovided informal assist- 
ance service in hundreds of cases involving t :e act that have been re- 
ferred by Members of Congress and their staffs or called to the 
subcommittee's attention by newsmen, radio-television broadcasters, 
researchers, attorneys, historians and scholars, and by individual 
citizens. I t  has provided information about the act and informal 
suggestions involving the procedural handling of POI cases. The 
hearings undertaken by the subcommittee in March 1972 are the 
first in-depth review of the extent to which executive departments and 
agencies have complied with the law and the implementing guidelines 
contained in the Attorney General's Memorandum." 

8 8ee "The Freedom of Information Act (10 Months Revlew) " Committee Print, May 1968, published 
by the Administrative Practice and Procedure 8ubeommittt& Senate Judlcia Committee. Also see 
Freedom of Information Act (Compilation and Analysis of ~ e '  eati ions Implementing 6artmental 
U.S.C. 821," Committee Print, November 1968, published by &use Qovement  Operations ~ommittee: 



11. INTRODUCTION, FINDINGS, AND CONCLUSIONS 

Our concern in this report and those which will follow is the pro- 
tection, preservation and enlargement of the American people's
"ri h t  to know". 

$he overall guidance to executive agencies for their administration 
of the Freedom of Information Act was clearly stated by Attorney 
General Ramsev Clark in the foreword to his memorandum of 
June 1967: " 

If fovernment is to be truly of, by, and for the people, the 
eop e must know in detail'the activities of government. 

Rothin so diminishes democracy as secrecy. Self-govern- 
ment, t %e maximum participation of the citizenry in affairs 
of state, is meaningful only with an informed public. How 
can we govern ourselves if we know not how we govern? 
Never was it more important than in our times of mass 
society, when government affects each individual iq so 
many ways, that the right of the people to know the actlons 
of their government be secure. 

Beginning July 4, a most a propriate d a p  every executive 
agency, by direction of the &ongress, shal meet in spirit as 
well as practice the obligations of the Public Information 
Act of 1966, President Johnson has instructed every official 
of the executive branch to cooperate fully in achieving the 
public's right to know. 

Public Law 8 9 4 8 7  is the roduct of prolonged deliberation. 
I t  reflects the balancing o ?competing principles within our 
democratic order. It is not a mere recodification of e-xigtin Bpractices in records management and in providing inhmdua 
access to Government documents. Nor is it a mere statement 
of objectives or an expression of intent. 

Rather this statute imposes on the executive branch an 
a b a t i v e  obligation to adopt new standards and practices 
for publication and availabihty of information. I t  leaves no 
doubt that disclosure is a transcendent goal, yielding only 
to such compelling considerations as those provided for in 
the exemptions of the act. 

This memorandum is intended to assist every agency to 
fuIfill this obligation, and to develop common and construc- 
tive methods of implementation. 

No review of 'an area as diverse and intricate as this one 
can anticipate all possible points of strain or diEculty. Thls 
is particularly true when mtal and deeply held commitments 

7 "Attorney General's Memorandum on the Public Inlormation Section of the Administrative Procedure 
Act " U 8 Department of Justice June 1987 pp. iii-iv The full text of the memorandum, which Is now 
ootbf pGt,  is contsined in pt. 4 i f  the hearings,pp. lh-1131. 
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"(3' 
in our democratic system, such as privacy and the right to 
h o w ,  inevitably impinge one against mother. Law is not 

self-explanatory or self-executing. Its efficacy is 
hea ' y dependent on the sound judgment and faithful 
execution of those who direct and administer our agencies 
of Government. 

It is the President's conviction, shared by those who 
participated in its formulation and passage, that this act is 
not an unreasonable encumbrance. If intelhgent and purpose- 
ful action is taken, it can serve the highest ideals of a free 
societyaswell as the goals of a well-administered government. 

This law was initiated by Congress and signed by the 
President with several key concerns : 

That disclosure be the general rule, not the exception; 
That all individuals have equal rights of access; 
That the burden be on the Government to justify the 

withholding of a docwent, not on the person who requests it; 
That individuals improperly denied access to documents 

have a right to seek injunctive relief in the courts; 
That there be a change in Government policy and attitude. 
I t  is important therefore that each agency of Government 

use this opportunity for critical self-andysis .and close 
review. Indeed this law can have positive and beneficial 
influence on administration itself-in better records manage- 
ment; in seeking the adoption of better methods of search, 
retrieval, and copying; and in making sure that  documentary 
classification is not stretched beyond the llrmts of demon- 
strable need. 

At the same time, this law gives assurance to the individual 
citizen that his private rights will not be violated. The 
individual deals with the Government in a number of 
protected relationships which could be destroyed if the right 
to know were not modulated by principles of codidentiality 
and privac . Such materials as tax reports, medical and 
personnel f?les, and trade secrets must remain outside the 
zone of accessibility. * * * 

Freedom of Information Not a Partisan Matter 

There are some who would like to make freedom of information a 
partisan issue, claiming it is they or their party who represent the 
one true champion of this particular devotion to liberty. But, in fact, 
years of study by this committee show each new administration 
develops its own special secrecy technique5 which, as time passes, 
become more and more sophisticated. The factor of credibility, together 
with the inclination of government to invade the privacy of our citi- 
zens, poses an ominous threat to our democratic system which must 
be opposed at every turn despite the agony it might create. We believe 
it is better to have too much freedom than too little. 



Comprehensive Hearings on Broad Government Information 
Policies 

The subcommittee received sworn testimony from 142 witnesses 
at  41 days of public hearings by the Foreign Operations and Govern- 
ment Information Subcommittee of the House Committee on Qov- 
ernment Operations during June and July 1971 and March 1972 
through June 1972. The hearings were an intensive study of the 
effectiveness of the Freedom of Information Act and related matters 
involving information policies and practices of the Federal Govern- 
ment. The FOI Act has been the law of the land 5 years, as of July 
4, 1972, appropriately enough the anniversaxy of American +de- 
pendence-the day 196 years ago when the "many" revolted agmst  
the despotic monarcli. This committee has both le lative and over- 
sight investigative jurisdiction over the Freedom o PInformation Act. 

The hearings on U.S. Government information policies and practices 
began June 23, 1971, and cover many months of intensive testlrnony, 
interrogation, analysis of questionnaires, and research studies rovided5by the Congressional Research Service, Library of Congres~.~ he sub- 
committee sought not only to examine those departments and agencies 
with oor records of compliance with the Freedom of Information Act 
but a f' so those governmental units which tried to implement congres- 
sional FOI mandate with dedication and enthusiasm. There were such 
but the overall picture which emerges was encrusted with bureaucratic 

e which need to be vigorous1 S scrubbed away. 
dustWhen nformation Act, it issuedand 8-ongress passed the Freedom of 
a rule of government that all information with some valid exceptions 
was to be made available to the American peo le-no questions asked. 
The exceptions-intended to safeguard vital ‘I' efense and state secrets, 
personal privacy, trade secrets and the like-were only permissive, not 
mandatory. When in doubt, the department or agency was supposed 
to lean toward disclosure, not withholding. 

But most of the Federal bureaucracy already set in its ways never 
got the message. They forgot they are the servants of the people-the 
people are not their servants. This report is another reminder to our 
Government of that fact. Agency o$cials appeared and actually testi- 
fied under oath that they had to balance the Government's ri hts 
against the people's rights. The Government, however, has no ri %ts 
It has only limited power delegated to it from "We, the people * *.'; 

Series of Reports Based on Hearings 

This report is the first of a series to cover virtually all major as ects 
of freedom of information as i t  relates to our Government. $hose 
areas of concern include the administration of the Freedom of In- 
formation Act, the subject of this first report; the security classifica- 
tion system which has long impeded the free flow of information on 
national defense and foreign policy; the so-called doctrine of "executive 
privilege" used by Presidents to deny vitally needed information to 
Congress; the information policies of governmental advisory commit- 
tees; legislative proposals to close loopholes and narrow, if not elimi- 
nate, certain exemptions in the Freedom of Information Act; and 
other related subjects. 

a A complete listing of the,hearing dates is prlnted in the legislative calendar of the House Committee 
on Qovernment Operatlob. . .., .h 
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The ultimate objective is to strengthen and clarify the Freedom of 
Information Act to make it more effective and responsive to an open 
society. Action on legislation to accomplish this objective, based par- 
tially on these in-depth hearings and studies, will be sought by this 
committee. 

Major Problem Areas 

Some of the major problem areas pinpointed during the hearings are: 
1. The bureaucratic delay in responding to an individual's request 

for information-major Federal agencies took an average of 33 days 
with such responses; and when acting upon an appeal from a decision 
to deny the information, major agencies took an average of 50 addi
tional days; 

2. The abuses in fee schedules by some agencies for searching and 
copying of documents or records requested by individuals; excessive 
charges for such services have been an effective bureaucratic tool in 
denying information to individual requestors; 

3. The cumbersome and costly legal remedy under the act when 
persons denied information by an agency choose to invoke the injunc- 
tive procedures to obtain access; although the private person has pre- 
vailed over the Government bureaucrac a majority of the important 
cases under the act that have gone to t Ke Federal courts, the time it 
takes, the investment of many thousands of dollars in attorney fees 
and court costs, and the advantages to the Government in such cases 
makes litigation under the act less than feasible in many situations; 

4. The lack of involvement in the decisionmaking process by public 
information officials when information is denied to an individual 
making a request under the act; most agencies provide for little or no 
input from public information specialists and the key decisions are 
made by political appointees-general counsels, assistant secretaries, 
or other top-echelon officials; 

5. The relative lack of utilization of the act by the news media, 
which had been among the strongest backers of the freedom of infor- 
mation legislation prior to its enactment; the time factor is a si@cant 
reason because of the more ur ent need for information by the media 
to meet news deadlines. The de!?aying tactics of the Federal bureaucrats 
are a major deterrent to more widespread use of the act, although 
the subcommittee did receive testimony from several reporters and 
editors who have taken cases to court and eventually won out over 
the secrec -minded Government bureaucracy; and 

6. The %of priority given by top-level administrators to the full 
implementation and roper enforcement of Freedom of Information 
Act policies and regu 7ations; a more positive attitude in support of 
"open access" from the top administrative officials is needed throu h- 
out the executive branch. In too many cases, information is withhe 7d, 
overclassified, or otherwise hidden from the public to avoid adminis- 
trative mistakes, waste of funds, or political embarrassment. 

Findings and Conclusions 

The efficient operation of the Freedom of Information Act has been 
hindered by 5 years of foot-dragging by the Federal bureaucracy. The 
widespread reluctance of the bureaucracy to honor the public's legal 
ri ht to h o w  has been obvious in parts of two administrations. This Ire uctance has been overcome in a few agencies by continued pressure 
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from aDD0inted officials at  the ~olicvmaking. level and in some other 
encii<through public hearing's and other oversight actiqities by the 

?onmess. However. it has been clearlv demonstrated d  m these ~
heahgs  that much'information of the iype previously deniedv to the 
public has been made available under the act. 

Part of the gap between the promise of access to public records 
which the FOI Act held out 5 years ago when it became law and the 
practice of the Federal agencies which administer the law can be 
closed by improvements in the rules and regulations adopted by the 
agencies to implement the law. Additional narrowing of the gap IS 
taking place through court decisions that clarify the law. Some of the 
gap can be closed by legislative changes to clarify the intent of Con- 
gress or to correct shortcomings apparent in the h t  5 years of the 
law's operation. 

But no changes in law and no directives from agency heads will 
necessaxily convince any secrecy-minded bureaucrat that pubhc rec- 
ords are public property. Only day-to-day watchfulness by the Con- 
gress and the administration leaders can guarantee the freedo? of 
government information which is the keystone of a democratic socie!y. 

In general, the committee h d s  that the Freedom of Information 
Act has helped thousands of citizens gain access to the information, 
when they have been able to overcome Government roadblocks. The 
information media, which serve as the major conduit of knowledge 
between the public and their government, have been he1ped.b~ the 
POI Act. But administrative delays and obfusc.ation have been a 
particular problem for the press, for news is a penshable commo&ty. 
In the few cases when the press has taken a case to court, govern- 
ment secrecy usually has been overcome. In other cases, the likelihood 
of court action has persuaded Federal agencies to grant access to 
public records. 

While there have been too few landmark cases decided by the courts 
to indicate a pattern of interpretation of every part of the FOI Act, 
it is clear that, by and large, the courts are effectively exercising thew 
authority under the act to judge the Government's stewardship of 
the people's right to know. The courts' judgment has usually been 
against needless Government secrecy. 

Finally, it is apparent that a clearly defined role for essential public 
information activities and personnel in the Federal Government .is 
necessary if such activity is to be afforded its proper status yithm 
the bureaucracy. The public information role in Government is be- 
coming even more important as Federal programs expand and become 
decentralized. Public information experts should serve as a."bridgel' 
between an impersonal government and the individual citizen, to 
make certain that he is sufficiently informed about Federal programs 
that may affect him and his family. 

Following are findings and conclusions on the specific administrative 
and legislative problems apparent after 5 years of experience with the 
Freedom of Information Act. (See ch. X of this report for recom- 
mendations.) 

1. Administrative Problems 
-Some agency regulations are confusing, inadequate, or 

deficient, adherin neither to the guidelines in the 1967 
Attorney Genera's memorandum nor the intent of9 
Congress. 
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-The Wee of Legal Counsel, Department of Justice, has 
undertaken an advisory role to assist other agencies in 
the administration of the FOI Act, but the office needs 
to exercise a greater leadership function, for example, 
by advising other agencies of sigmXcant court interpre- 
tations of the act and by preparing a pamphlet for the 
general public to explain the nghts of indimdual ditizens 
to obtain public records from Federal agencies. 

-Some Federal agencies have not kept adequate records of 
requests for public information under the act to properly 
evaluate them erformance; some have not informed an 
individual of t Ee precise exemption under the act being 
exercised to deny a requested record; .others have not 
advised individuals of the administrative right to appeal 
the denial to a higher agency authority, nor of ultmate 
rights to legal remedy in the courts. 

-Very few agencies have lnvolved public information officials 
in administrative decisions on requests for public rec- 
ords under the act; very few agencies have issued clear 
policy statements on commitment to the principles of the 
POI Act, nor have they issued directives to place 
a proprilrte priority on compliance with the promsions 
o!' the act. 

-Many agencies have failed to provide suitable training or 
orientation of employees on the meaning, intent, and 
proper administration of the FOI Act, even those 
directly affected by responsibilities that involve public 
requests under the act. 

-Excessive fees for search and reproduction of public records 
in some agencies have deterred individuals desiring access 
to such records; moreover, there is a wide dsparity 
among agencies in fees charged for the same types of 
records. 

Legislative Problem 
-The delay by most Federal agencies in responding to an 

individual's request for public records under the FOI 
Act, or delay m acting on an administrative appeal 
frequently has negated the basic purpose of the act; 
while reforms might be initiated at  the administrative 
level, amendments to incorporate recommendations of 
the Administrative Conference of the United States into 
the act are a way to achieve the prompt handling of 
requests by individuals under the act. 

-Many Federal agencies have used the "identifiable record" 
requirement of the FOI Act as an excuse to withhold 
public records; thus, legislative clarification is necessary. 

-The delay by Government attorneys in filing responsive 
pleadings in suits brought by individuals to obtain public 
records and the high costs to an individual in pursuing 
litigation under the act have often been serious deter- 
rents in obtaining public records, giving unfair advantage 
to the Government. 



--Federal agencies have not been required to report to 
Congress on their activities under the FOI Act, and an 
a ~ u a levaluation would not only improve administra- 
tion of the act but also permit more effective and 
systematic legislative oversight. 

-The nine exemptions in the act which permit withholding 
of information have been misused by Federal agencies. 
Confused interpretations of agency regulations, the 
desire to withhold records which might embarrass an 
agency, and misunderstanding of court decisions affect- 
ing these exemptions, all have contributed to the prob- 
lem. These deficiencies can only be corrected by amend- 
ments to the FOI Act itself. 



111. FREEDOM OF INFORMATION REGULATIONS AND 
 
ADMINISTRATIVE REQUIREMENTS 

Hearings on the administration of the Freedom of Information Act 
were first announced on January 24, 1972; they began on March 6, 
and extended through April 19. Immediately prior to, or during the 
course of these hearings, 14 Federal departments and agencies indi- 
cated they were revising their regulations regarcting-E'OI Act matter^.^ 
Two of these departments released their new regulations within the 
24-hour period immediately prior to their appearance before the 
sub~ommittee.'~ 

In  early May, the Food and Drug Administration (FDA) published 
new re lations to make most of its voluminous files, which have 
always%en kept confidential, available to the public under the pro- 
visions of the FOI Act. Earlier in the hearings, FDA had been singled 
out by HEW'S witness, Mr. Robert 0. Beatty, Assistant Secretary 
for Public Affairs, for special criticism: " 

* * * I am well aware of the less than salutary perform- 
ances of the Food and Drug Administration under the act 
and the interest of this committee in why. A part of the 
answer, I think, lies in the inherent characteristics of the 
Food and Dru Administration as a regulatory agency-the 
only such regu 7atory agency in the Department. 

Another I think is simple bureaucracy. FDA has docu- 
mented for me since March of 1969, they have received a 
total of 96 inquiries under the act, have even  79 approvals, 
11 denials, and three withdrawals, with an average response 
time, however, of about 2 months. Certainly that is far too 
lon . I think the committee would a ee and we all agree El DA that is too long. wit 'n the Department and within the % 
I am sure the committee will be happy to know, however, 
that the entire question of the release of information by the 
Food and Drug Administration has been under intensive 
review by this agency durin the last 6 months and a major 
change in thd sgencies' po7icy and resulting performance 
should result from that review. We had hoped to be able to 
present to the committee today for discussion as i t  saw fit 
these new regulations but we were not quite able to make it. 

I t  would appear that the subcommittee's hearings on the adminis- 
tration of the FOI Act had some direct influence in prompting the re- 
vision of agency regulations during the time period of these heanngs. 
As part of its oversight responsibility, the subcommittee had exer
cised an early and continuous concern over agency regulations to 
implement the act.12 

0 They-are American Revolution Bicentennial Commission, Department of Commerce, Department of 
the Army, Environmental Protection Agency Food and Drug Administration, Department of Health, 
Education and Welfare, Department of ~ o i s i n ~  and Urban Development, Department of Interlor, 
1nter-~meiicanFoundation, Department of Labor, Selectlve Service System, Department of Transporta- 
tion, Department of State, and Departmen! of the Treasury. 

10 Departments of Labor and Transportatton. 
 
11 Hearings pt. 6 p. 1660. 
 
12 See ~om'mittei Print issued by this Committee in November 1968 "Freedom of Information Act 
 

(Compilation and Analysis of Departmental Regulations Implementing d U.S.C. 662)". 
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Mr. David Maxwell, General Counsel of the Department of Housing 
and Urban Development, commented during his appearance before 
the subcommittee that the hearings "had a great deal to do" with 
HUD's .review of its regulations. Speaking of the net effect of the 
proceedings, he said :l3 

I think these pearings] are very desirable, not only for us, 
but for all of the other agencies. We are most appreciative of 
having our attention called to these [FOI Act] matters in this 
way. 

Mr. Frank M. Wozencraft, a principal drafter of the June 1967 
Attorney General's memorandum on the FOI Act's administration 
recommended :l4 

I would hope that each chairman when he comes before a 
committee, be i t  this committee or his substantive commitr 
tee, would be asked: "What have you done to see to i t  that all 
of the general policies and guidelines in your agency are 
published?" 

Wozencraft suggested that agencies be continuously urged to 
revise their regulations to conform with the FOI Act, amendments to 
it, landmark court decisions, and be required to make such regulations 
better known to both the public and to those responsible for admin- 
istering the act. 

Legally Questionable Regulations 

The chief reason the comrnitte6 urges better regulations is to remove 
bureaucratic roadblocks to the extent possible, short of actual statu- 
tory amendments. Such impediments in administering the FOI .Act 
may result from unclear regulations, undisclosed guidelines, portlons 
of regulations which are not in conformity with statutory or case 
law, the failure to make regulations known to agency operating 
personnel involved in the administration of the POI Act, or the failure 
to rovide adequate training in the act for such ersons. 

&ong the legally questionable regulations inc f'uded in the subcom- 
mittee's review is a Federal Power Commission (FPC) stipulation that 
"Records not made part of the public record * * * may be disclosed if 
requested, upon showing i t  is in the public interest that they be dis
closed * * *." l5 Chairman Moorhead questioned this language, 
noting: l6 

* * * the overall philosophy stated in the Attorney Gen- 
eral's memorandum is that the burden be on the Government 
to justify the withholding of the document, not on the person 
who requested it. 

I t  seeins to me, in section (d), you try to shift the burden 
back to the requestor, that the Government must say this is 
why we are not going to give you this other record * * *. 

Thus, Congress said everything should be public unless- 
so that the burden is on the Government to defend its non- 
disclosure of public business, rather than saying that this 
person has to show "good cause" and prove his case. 

11 Hearings pt. 6,p 1916. 
 
14 ~ e a r i n ~ s ; 
pt 4 p' 1074 
 
15 For a furthG di&uasiinor thls problem, see p. 28 01 this report. 
 
18 Hearings, pt. 6, pp. 196b1967. 
 



The 28 divisions or units of the Department of Agriculture (USDA) 
all publish separate regulations, exem lifying the fact that there is 
no centralized administration of the 831Act a t  this huge agency." 
There is no USDA regulation which expressly refers to the Attorney 
General's memorandum as a guideline for information that is being 
subject to the claim under exem tion (b)(5) of the FOI Act (inter- 
agency or intra-agency memoran $ums or letters). The memorandum 
quotes H. Rept. 1497, 89th Con ess, and states: "Accordingly, any 
internal memorandum which wou '?d 'routinely be disclosed to a private 
party through the discovery process in litigation with the agency' is 

clause in exemption (5) to be 'available to the general 
other exemption."18 No mention is 

of the discovery test outlined in the 
memorandum of "routine" availability. It is not surprising, therefore, 
that USDA has been one of the major "problem" agencies showing 
a s otty record in administration of the act. 

1 s  a matter of practice, USDA commonly utilizes multiple exem 
tions for a requested document. While this practice is not specifical 7y 
sanctioned by the regulations, it might be prohibited by a require- 
ment that a "specific and pertinent exemption" be cited.lo 

The Cost of Living Council (CLC) and its two subsidiary units-
the Pay Board and the Price Commission-issued its regulations 
under the FOI Act on February 1, 1972.20 The parts of the regulations 
dealing with "exempt information1' were in conflict among the three 
issuing agencies. 

In  their regulations the CLC restated the revisions of subsection 
(b) of Section 552%-exemptions (I) thoug[ (9)-but specifically 
referred to Section 1905 of TitIe 18, U.S. Code in the third exemption. 
This criminal statute imposes a fine and imprisonment on any Govern- 
ment employee who unlawfully discloses specified data or information 
coming to h m  in the course of his em loyment, and is highly question- 
able in regulations relating to the F8I Act.21 

Although it is clear that the exemptions set forth in subsection (b) 
of the Freedom of Information Act are permissive and not mandatory, 
the CLC originally made no provision for disclosure of "exempt 
information" if such disclosure is in the public interest. The CLC 
regulations were subsequently amended on August 15, 1972, to reflect 
those regulations originally adopted by the Pnce Commission. 

The amendment adds a new subsection 102.3(c) which reads as 
follows: . 

(c). The Chairman of the Council or his delegate is author- 
ized a t  his descretion to make any record enumerated in 
sec. 102.4 available for inspection when he deems disclosure 
to be in the public interest and disclosure is not otherwise 
prohibited by law. 

17 Hearings t 6, p 1653-1693. 
1s ~ttorne; ?+enera& memorandum op. cit D. 36 hearings pt 4 p. 1119 
18 See "Note Freedom of ~nfonnation: ~hd'stat i te  and th'e ~egklationi," Georgetown Law Journal,

LVT (Novembk 1961) p. 42. 
20 37 F R. 2478. 6 C$R pt. 102 
91 See hhnpird v. ~ecu;itiesa& Ezchange Commission (DC D C 1972) The court said in part in the 

Schapim case ". . . The Securities and Exchange commissdn alllbes that 18 U.S.C. 1906 prevents the 
disclosure of this infomtlon That statute however does not prevent the disclosure of information that 
is authorized to be disclosed 'mder other dm.~ h e r iis nothing in sec. 1905 of title 18 that revents the 
operation of the Freedom of Information Act. Moreover, the provision for documents specacaEy exempted 
by statute (6 U.S.C. 662(b)(3)) relates to those other lawsthat restrict public access to specific govenunent 
records. It does not as defendants allege, relate to s statute that generally prohibits all disclosures of 
confidential ioforma~ion." 



The Pay Board in its regulations has incorporated by reference the 
provisions of subsection (b) of the FOI Act without any changes.22 It 
has, however, made provision for the release of "exempt information" 
to a complainant at the discretion of the Chairman of the Pay Board." 
As in the case of the CLC, the Pay Board originally made no 
for disclosure of exempt information in the public interest. 9rovision 

Iowever, 
on Sept. 7, 1972, the Pay Board announced its ~ptenti.on to amend 
its regulations so as to bring them into conformty m t h  the spmt 
of the Freedom of Information Act. 

Paragraph (a) of section 200.20 was revised as follows: 
(a) In  general. All documents and exhibits filed by any 

party with the Pay Board in the course of its proceedings 
are part of the records of the Board, available for inspection 
and copying by members of the public, except to the extent 
and in the manner specified in this subpart, and except to 
the extent such information is of the nature specified in 
5 U.S.C. 552(b)(1)-(9). However, the Chairman of the Pay 
Board or his delegate, is authorized at his discretion to 
make any record enumerated in 5 U.S.C. 552(b)(l)-(9) 
available for inspection if he deems disclosure to be m the 
public interest, m d  disclosure is not otherwise prohibited 
by law. 

The Price Commission regulation affecting "exempt information" is 
similar to the CLC regulations, restating the provisions of subsection 
(b) of the act with minor procedural changes.24 However, the Com- 
mission makes specific provision for the release of "exempt informa- 
tion" at the discretion of the Chairman of the Commission: 25 

(b) The Chairman of the Commission, or his delegate, at 
his discretion may make any record enumerated in paragraph 
(a) of this section available for inspection when he deems 
disclosure to be in the public interest, if disclosure 1s not 
otherwise prohibited by law. 

One of the more flagrant abuses of the FOI Act uncovered by the 
subcommittee involved the Price Commission. In  its printed form 
PC-1, "Request (Report) For Price Increase For Manufactumg, 
Service Industries and the Professions," the Commission actually 
solicits confidentiality from the companies who are applying for price 
increases under the Economic Stabilization Act of 1970. The pmted 
form PC-1 reads in part: 26 

It is requested that the information submitted herewith 
be considered as confidential within the meaning of section 
205 of the Economic Stabilization Act of 1970 (as amended), 
Title 5, U.S. Code, 552 and Title 18, U.S. Code, section 1905. 

Such solicitation of confidentiality by the Price Commission was 
entirely inconsistent with the FOI Act,. This language adopted by the 
Price Commission in 1971 was ordered removed from subsequent 
press runs of form PC-1 in August 1972 although current supplies of 
the old form are still in use. 

22 Title 5 U.S.C. sec. 552. 

23 Pt 2000 sec. h.20 (Pay Board regulations). 

2' ~ t :311, kec. 311.5(a) (Price Commission regulations). 
 
25 Pt. 311 sec 311 6(b) 
 
20 A cop; of ionn'pc-i is on fle in the subcommittee office. 
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As was stressed over and over during the hearings, the exemptions 
contained in subsection (b) of the act are permissive and not manda- 
tory and the committee knows of no agency that has specific statutory 
authority to extend blanket exemption, let alone to solicit the ex- 
emption of confidentiality. I t  is the duty of each agency to determine 
on an individual basis whether or not specific information fits the 
test of confidentiality as provided in subsection (b) (4) of the FOI Act. 

Moreover, i t  would seem that the degree of public confidence in the 
integrity of the administrative processes which regulate wages and 
prices under our economic stabilization program can only be earned 
by actions which convince the American public that requests for in- 
creases are judged in an equitable manner in the cold light of public 
scrutiny-not hidden behind the closed door of blanket confidentiality 
that is contrary to the law. 

Few of the departments and a encies specified in their regulations 
any limitations on action time !?or responding to requests brought 
under the FOI Act. We have noted elsewhere m this report that the 

roblem of "foot-dragging" delays is one of the most common prob- ferns encountered?' . 
I n  analysing the agency's responses to the subcommittee's ques- 

tionnaire on their operations under the FOI Act, a study conducted 
for the subcommittee by the Congressional Research Service (CRS) of 
the Library of Congress provided a revealing picture of agency be- 
havior on the matter of response delays. Assessing the case load of 
FOI denials for the 1967-71 period, CRS analysts computed the aver- 
age number of days required for each agency to respond to both 
initial requests for information and appealed requests. According to 
this study: 

These time spans ranged from an average of 8 days (Small 
Business Administration) to 69 days (Federal Trade Com- 
mission) for responses to initial requests and from 13 days 
(Department of the Air Force) to 127 days (Department of 
Labor) for responses to appeals. For those a encies listed in 
the analytical chart, the average number o f days taken to 
respond to initial requests was 33 (for 27 agencies) ; the aver- 
age number of days to respond to appeals was 50 (for 20 
agencies). I n  terms of the average time lapse on initial re- 
quests for agencies listed in the analytical chart, 11 agencies 
exceeded thls average; 9 agencies exceeded this average for 
time on acting on appeals. The Department of Health, 
Education, and Welfare, Interior, Justice and the Renego- 
tiation Board exceeded the total average for both stages of the 
administrative process. Statistically, four agencies seem to be 
in no hurry to expedite requests for information under the 
Freedom of Information Act. 

Such delays, even for a few days or a week, can make requested in
formation of little or no value to someone attempting to meet a dead- 
line on any research project or news story where the requested infor- 
mation is needed on a timely basis. We have noted elsewhere in this 
report that working journalists have made little use of the FOI Act 

8 See pp. 19-42 of this report, 
 
28 The full text of the study ~sin the hearings, pt. 4, pp. 1333-1343; the quotation appean on p. 1337. 
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because of this problem of bureaucratic delay in obtaining responses 
to requests for information. Such excessive delays also can frustrate 
efforts by researchers, scl~olars, and other types of professional writers 
who seek information from their government. 

Lack of Top-Level Consideration of FOI Problems 

One indication of the importance of the FOI Act in terms of agency 
priorities is the record keeping of the agency. I n  response to the sub- 
committee's questionnaire in the summer of 1971 regarding the ad- 
ministration of the FOI Act, the Department of the Army; h avy, the 
Department of Labor, the Civil Service Commission, and subunits of 
the Transportation Department all indicated they could not provide 
certain requested statistics because they had failed to keep any records 
on these matters.29 Certain agencies frankly stated they had no records.. 

The Library of Congress analysis noted these and other problems 
concerning the quality of agency data, stating: 30 

Responses to the subcommittee's questionnaire were gen- 
erally complete and detailed for most agencies, but in certain 
cases the agencies seemed to misunderstand the questions or 
they provided otherwise unusable information. The Depart- 
ment of Defense for example, acknowledged incomplete rec- 
ords to answer some questions. The Civil Aeronautics Board 
supplied aggregate information for fiscal year 1968 only. The 
Federal Highway Administration and the Federal Railroad 
Adinhistration reported they kept no records on Freedom of 
Information Act requests. 

I n  a number of instances details were omitted from 
agency responses. The number of requests for public records 
was not provided, for example, by the Department of the 
Army, the Department of Health, Education, and Welfare, 
the Coast Guard, the Federal Maritime Administration, 
and the Civil Service Commission, though those agencies 
did provide information on individual denials. Often no 
initial request dates were supplied for individual cases or no 
dates on appeals were given, thus making the computation 
of time intervals impossible or limited to a few cases. I n  many 
responses the titles and citations of relevant court cases were 
garbled or missing. The Department of the Army, the 
Department of the Navy, the Department of State, and the 
Securities and Exchange Commission failed to cite appro- 
priate sections of the Freedom of Information Act as a basis 
for refusing information. 

The uneven quality of such data received in response to the ques- 
tionnaire raises serious questions concerning the interest of some 
Federal departments and agencies in how the act is administered, 
since they do not even maintain sufficient records to evaluate their 
performance under the statute. 

Even details on court actions under the F01 Act were sorely 
lacking. The Library of Congress analysis commented: 31 

20 The text of the subcommittee questionnaire is on pp. 1334-1336 of the hearings, pt. 4. 
80 Ibid., p. 1336. 

Ibid.. D.1336. 
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* * * Frequently, the responding agencies-cited court cases 
which resulted from their refusals to provide materials but 
they failed to provide details on the administrative procedure 
which preceded judicial action. * * * 

The problems of administration and inadequate recordkeeping 
become compounded when it is realized that t,he agencies do not 
always keep their personnel responsible for administering the FOI 
Act abreast of recent precedent-making court decisions. The Agri- 
culture Department's Assistant General Counsel, for example, told 
the subcommittee: 32 

* * * In  the court cases the Department was involved in, 
where they gave information as a result of the court cases, 
a press release was then issued by the agencies informing 
them of the information that was being made available and 
i t  would be made available upon request to anyone !lse 
and this ress release is then summarized by the information 
oEce of kfr. Gifford's of6ce and that is circulated to all of 
the agencies, so through that they get advice as to. the type 
of action under court cases where the Department 1s a party 
to the case. 

Thus, personnel of the USDA handling FOI requests receive only a 
summary of a press release regarding a court case involving released 
documents under the POI Act within their agency. They do not 
normally have an opportunity to read the decision ir the case; they 
may not even see the full press release about the case; and they are 
given summaries involving only those cases in whch them own 
Department was a litigant. 

This problem of disseminating decisions of the courts involving 
FOI Act cases among all executive branch personnel who deal with 
Government information requests was discussed during the hearings 
with then Assistant Attorney General Ralph E. Erickson, Office of 
Legal Counsel, whose office is responsible for the operations of the 
Freedom of Information Committee: 33 

Mr. MOORHEAD. Would i t  not be advisable to rewrite and 
bring up to date the Attorney General's memorandum and 
establish a procedure for ongoing distribution of advisory 
opinions as new case law is developed? 

Mr. ERICKSON. When I first became involved in freedom 
of information matter(s) I looked at that book and I said, 
"My God, this thing should be brought up to date." 

Since that time I have come to recognize that i t  may not 
be quite that easy to bring i t  up to date, because we do have 
a number of, I think, rather important questions to be an- 
swered, and maybe answered in the foreseeable future. I 
think i t  is something that should be brought up to date at 
some point in time. I am not sure that this is the exact time. 
I would certainly prefer to have some pronouncement by the 
Supreme Court before we do this. But, I do think it is-it 
would be helpful, and it is something that should be done in 
due course. 

"Hearings, pt. 5 ,  p. 1694. 
 
aJ Hearings, pt. 4, p. 1190. 
 

18 
 



Chairman Moorhead went on to ask Mr. Erickson if thought had been 
given to some other method of keeping agencies up to date on legal 
developments under the FOI Act, such as seminars for public infor- 
mation officers and lawyers having such duties. 

Erickson responded: a4 

It is one of the questions. I feel something should be, 
something should be done. I have not formulated, really, 
any plan as to how it might be done. I mentioned the in
crease in our consultations, and i t  seems to me that that, 
in and of itself, serves to inform and keep other agencies . 
advised. 

But, I certainly would not be adverse to some more con- 
centrated effort, more expansive effort to keep other a encies 
advised, because I think the law- is evolving, is deve oping, 7 
'and certainly i t  would be a help. 

Chairman Moorhead asked if general counsels of Federal agencies 
were advised when a significant court decision under the FOI Act is 
rendered. Erickson said that "we have developed no automatic pro- 
cedures for doing so, but that certainly would be one of the alterna- 
tives to be considered." 

Summary 

It is obvious to the committee from its study of the problems of 
effective administration of the FOI Act that clearcut, easily under- 
stood regulations that adhere closely to the philosophy of the public's 
right to know the business of its Government, as expressed in the law 

. enacted by Congress and the guidelines issued in 1967 by the Attorney 
General can go a long way toward making the act truly meaningful 
under our representative system of government. Yet, we have learned 
that the regulations, themselves, regardless of how positive or how 
precise, do not necessarily guarantee effective operation of the POI 
Act in any agency. A constructive attitude toward the act by the top 
leadershi of the agency and a genuine desire to make more informa- 
tion avafable to the ublic are essential ingredients. 

The committee beHeves that there are many positive actions that 
can be taken at the administrative level to make the act more workable 
and more effective. Such actions must, however, be considered in the 
context of recommended statutory amendments. Administrative 
recommendations are therefore discussed in chapter X of this report, 
along with the proposed objectives of amendments to the FOI Act 
itself.35 

ad mid. 
 
35 See pp. S3-86 of this report. 
 



IV. GOVERNMENT ROADBLOCKS PREVENTING EFFEC- 
TIVE USE OF THE FREEDOM OF INFORMATION ACT 

During the hearings on bills which became the Freedom of Infor- 
mation law, no witnesses testifying for Government agencies supported 
the legislation. A few expressed approval of the people's right to know, 
but each favorable comment on the general principle was hedged by 
specific objections to the legislative lan age proposed to enforce the 
right to know- Since there was genera Tlopposition to the legislation 
throughout the Federal bureaucracy, the agencies would not be ex- 
pected to administer the law so that public access to public records is 
a simple process. 

And they have not. In  the f reat majority of the agencies, adminis- 
tration of the Freedom of In ormation Act has been turned over to 
the lawyers and the administrators, not to the Government informa- 
tibn ex erts whose job is to inform the public. 

Neari'y all agencies move so slowly and carefully in responding to a 
request for public records that the long delay often becomes tanta- 
mount to denial. 

Dozens of agencies have set up complicated procedures for request- 
ing public records. 

Many will respond only to repeated demands for information, fled 
formally and in writing. Others require detailed identification of the 
records sought, so that only those who have complete knowledge of 
an agency's filing system can identify properly the records sought. 

Some agencies have harassed citizens who had the temerity to press 
their demands for public records; others, when forced to provide 
copies of Government documents, have given out illegible copies.3e 

The "Renting" of the Pentagon 

Even before the Columbia Broadcasting System produced its con- 
troversial expos6 of the Defense Department propaganda machine- 
a rogram titled "The Selling of the PentagonH-the Freedom of 
~nformation Act was twisted almost out of shape by Defense Depart- 
ment officials trying to hide the facts about the "renting" of the 
Pentagon. Repeated delays and insistence on bureaucratic formalities 
were almost successful in hiding from the public how much-money the 
Department collects in concession payments from private compames 
which have stores in the Pentagon concourse. 

I n  1970, Roy McGhee, a reporter for United Press International, 
asked for the financial details on the leasing of store space in the 
bowels of the Pentagon where thousands of employees pass daily on 
their way to the bus stops inside the building. He found, after repeated 
telephone calls, that the Defense Department collected almost $1 
million in proceeds from private companies doing business on the 

a0 As an example, see hearings, pt. 4, p. 1308. 
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Pentagon concourse. He said that about half of this income was turned 
over to the Treasury and the rest was contributed to a Defense 
Department "Concessions Committee", which used about $250,000 
of the fund to finance social clubs, dinner dances and tennis tourna- 
ments for Pentagon employees.37 

But he said he could not get an exact accounting of the use of such 
funds, nor could he discover how much each private company was 
paying the Pentagon to lease space in the concourse and sell wares to 
thousands of captive customers. He asked the Department's public 
information office and he asked the Department's general counsel how 
much each private company was paying to lease space in the public 
building, but the information was refused. McGhee testified : 

That is where the instance stands. I have not pursued it fur- 
ther. I do not have the time. My company did not file a 
lawsuit to get the informati~n?~ 

McGhee wrote a news story based on the information he could 
h d ,  reporting the refusal to disclose the income from the leasing of 
the Pentagon concourse space, and the University of Missouri Free- 
dom of Information Center took up the battle from there. The C-enter 
telephoned to try to get the information and then put a formal request 
in writing, threatening to go to court under the Freedom of Informa- 
tion Act If the information was refused. The Defense Concessions Com- 
mittee agreed to make public the contracts,entered into with private 
companies leasing space in the Pentagon, but only if a records search 
charge of $3.45 an hour was paid for a 4-hour search job. 

Since the Defense Concessions Committee was res onsible for only 
16 contracts, all filed in the committee's office, the FOP Center pointed 
out that 4 hours for searchin the files to find the contracts seemed an 
unnecessary waste of time. fn  response, more than 1 year after Mc- 
Ghee f is t  began his investi ation of the "renting" of the Pentagon, 
the Defense Department &cessions Committee finally agreed to 
make the information on the contracts available to anyone who came 
into the committee's Pentagon office-if given at least 1 day advance 
notice. 

"Catch-22'' at the Agriculture Department 

The Freedom of Information Act requires Government agencies to 
make available "identsable" public records, but the Attorney
General's Memorandum explaining the new law warns that the identl- 
fication requirement should not be used as a method of withholding 
records. Yet some agencies make identification requirements so strict 
that they must be taken to court to force cooperat i~n.~~ 

Harrison Wellford.of the Center for the Study of Responsive Law 
asked the Department of Agriculture for research reports on the safety 
of handling certain pesticides. His request was refused because the 
Government records he sought were not clearly identified.40 

87 HeafIngs pt. 4, p. 1291; a fact sheet, provided by the Department of Defense on the opet ion of the 
Concess~onsbommittee ~ncludmg cntena decting receipts and disbursements may be found in the appen- 
dix of part 6 of the heari'n the fact sheet states that the division of funds by the Concessions Committee 
among (I) p a y n t s  @ Q% on the bs i s  ofrentgsquare footage, (2) payments to the Pentag?? Employees 
Welfare and ecreatlon Fund (3) investments In cafeteria pro erty and (4) other disposibon of excess 
funds is in accordance with l'keasury Department QSA and ~ O Dhies and regulations for receipts of 
this type; see also colloquy on this case with DOD denera~'counsel Buzhardt, pt. 6, p. 2120. 

38 Hearings, pt. 4, p. 1289. 
Brfatol-Mgers Co. v. Federal l tade Commission, 283 F Supp. 746; Wellfordv. Hardin, 316 F. Supp. 788;

hearings, pt. 4, pp. 1344 to 1367. .
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Wellford then asked for the indexes the Department maintained 
so the spec& files could be identified, but he was told that the indexes 
were interagency memoranda and would not be made available. He 
testified: 

So, it was a Catch-22 situation. We were told our request 
was not specific, and we were not given access to the indexes 
which would have allowed us to make our request ~pecific.~' 

So Wellford took his case to court and won access to the informa- 
tion. He went back to the Agriculture Department, looked at  the 
indexes, and found that the information he sought was kept in individ- 
ual pesticide folderscalled jackets. He was told that the jackets also 
contained company confidential information and that the confidential 
information had not been separated from technical information he 
sought. He testified: 

We requested this information 2 ears before and there was 
plenty of time to reorganize their d n g  systems, so they would 
not have this commingling problem. * * * The h a 1  straw 
was when USDA stated that if the information were made 
available, it would cost $91,840 to prepare the registration 
fles for public viewing. At that point we decided to try to 
find other means to get the informat i~n.~~ 

Secrecy Through Delay and Obfuscation 

Nothing in the Freedom of Information Act requires expeditious 
handling of requests for access to public records, nor would fast and 
efficient response to requests be expected from agencies which uni- 
formly opposed the legislation. 

Most agencies take about a month to answer the initial request for 
access to public records. They delay even longer in answering appeals 
against the initial refusal, with the average time for a decision on an 
administrative appeal being about 2 month^.^ 

Very few of the agencies make an effort to  inform requestors that 
they can appeal the initial decision. While the Freedom of Informa- 
tion Act does not require an administrative appeal system, the neces- 
sity for such a system was spelled out in the Attorney General's 
Memorandum explaining the act to the agencies." Thus, in most 
agencies the regulations state that an initial refusal may be appealed 
to a top official in the agency, but the agencies seldom make a point of 
its appellate procedure in the letters denying the initial request. 
This may help explain the small number of administrative appeals. 
Of nearly 2,200 Instances in which access to public records was 
refused in the f is t  4 years of the act's operation, fewer than 300 
denials were appealed administratively within the agencies, and in 
about 100 cases, the individual refused information went to court to 
enforce the right to know.45 Agencies continued to block legitimate 
public access in some cases even after courts ordered documents made 
public. 

'1 Hearings pt 4 p. 1254. 
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Nashville Tennessean Case 

The editor of the Nashville Tennessean, Mr. John Seigenthaler, 
testified on one such case.46 His newspaper suspected that a blind 
homeowner may have been swindled on the basis of an FHA appraisal 
of his property. The homeowner and, later, the newspaper asked the 
De artment of Housing and Urban Development for a copy of the 
F& appraisal, but they were refused. The Nashville Tennessean took 
the case to court. The judge set a hearing in 2 weeks, but the Govern- 
ment lawyers demanded the full 60 days permitted under the Federal 
Rules of Civil Procedure to answer the newspaper's request for access 
to a ublic record. 

~of?lowin~the hearing, the court ordered the Government agency to  
make public a copy of the FHA appraisal, but the copy turned over to 
the newspaper was totally and completely illegible. 

Once more, the newspaper went to court and the judge ordered the 
Government to produce a legible copy of the FHA appraisal report. 
The district court did agree with the Government's contention that i t  
could censor the FHA appraisal report, deleting the name of the a Ppraiser. The newspaper took that issue to the circuit court of appea s, 
and once more, over the opposition and delaying tactics of the Govern- 
ment agency, won a court order granting access to a legible public rec- 
ord-including the identity of the FHA apprai~er.~' 

The Longs and the Internal Revenue Service 

The delays and frustrations faced by citizens trying to use the Free- 
dom of Information Act are nowhere more apparent than in the at- 
tempt by a Seattle, Wash., couple to get information from the Internal 
Revenue Service (IRS). Among the documents requested by Philip 
H. and Susan B. Long are those with simple statistical information 
showing how the I R S  carries out its tax collecting duties. They also 
requested the blank forms which I R S  agents f l l  out as a basis for an 
annual activities report.48 After repeated trips to I R S  headquarters in 
Washington, D.C., and to a number of regional and field operations, 
the Longs got some of the ublic records they requested. More of the 
material was made availabk by I R S  after the Longs filed suit under 
the Freedom of Information Act. 

Because of the continued prodding by the Longs, I R S  prepared a 
dossier on the couple, listing every letter sent by them and every inter- 
view they held with I R S  officials. When faced with the Longs' re
quest for the blank I R S  forms, Donald Virdin, chief of the I R S  Dis- 
closure Staff, testified that the agency convened 18 top officials to 
discuss the disclosure problem. The top officials de~ided the Longs 
could not have the blank forms because there were too many of them.49 

As a result of handling the Longs' request for public records, Virdin 
testified that the Treasury Department discovered some I R S  docu- 
ments in its public library which, he said, should not have been made 
public. The documents were merely quarterly statistical reports on the 
audit work of IRS, but upon the recommendation of Virdin, the I R S  
disclosure expert, the reports were taken out of the public library, no 
longer to be disclosed.50 
"~ e a r i i s p t .4 pp. 1302-1310. 
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Mr. Virdin's staff of disclosure experts also prepared a digest of the 
IRS  experience with requests for public records under the Freedom of 
Information Act. The digest was requested by a taxpayer, but was 
refused. I t  was classified "for national office official internal use only." 
Later the document was made public with the secrecy label removed.51 

USDA Hides Meat Inspection Reports 

Another witness, attorney Peter H.  Schuck of the Center for the 
Study of Responsive Law, described his experience with the Agricul- 
ture Department (USDA) and their "Delay-until-the-information-be- . 
comes-stale" routine, which involved efforts to obtain information on 
meat inspection plants in Missouri under the Wholesome Meat Act 
of 1967. He testified: 

I have been engaged since mid-October (1971) in a vain 
effort to gain access to three categories of information: (1) 
Compliance surveys conducted by USDA with respect to the 
meat inspection programs of Missouri, Nebraska, and sev- 
eral other States; (2) USDA's correspondence with State 
officials concerning their findings; and (3) the surveys re- 
quired by USDA to be conducted in these states and sub- 
mitted to USDA as part of its compliance review program.52 

By mid-December (1971), he continued, "USDA had reneged on 
several oral promises to produce the information." Schuck then filed 
administrative appeals and on May 2, 1972-some 5 months after his 
original r eques th i s  appeal was denied by Mr. G. R. Grange, Acting 
Administrator of the Consumer and Marketing Service, despite the 
fact that the Department of Justice's Freedom of Information Com- 
mittee had strongly urged USDA to make the information 

Schuck also testified that a Missouri State senator and a Springfield, 
Mo. radio station had made similar requests to USDA for the infor- 
mation about the Missouri meat inspection program and its conformity 
with Federal standards and had likewise been turned down. 

Several months after his testimony, Schuck filed suit against the 
department under the Freedom of Information Act to obtain the 
information. The case is now pending in the courts.64 

Federal Communications Commission's "Blacklist" 

Mr. R. Peter Straus, publisher of Straus Editor's Report, told the 
subcommittee of its efforts to obtain permission from the Federal 
Comniunications Commission to inspect the list of some 10,900 in- 
dividuals and organizations whose names and addresses are on a so- 
called blacklist. FCC claims that they possess qualifications that are 
believed to require close examination in the event they apply for a 
license.55 

The request by Mr. Straus was denied by Mr. John M. Torbet, 
Executive Director of the FCC. The "blacklist" problem was dis
cussed later in hearings with the FCC. 

61 Hearings pt. 6 p. 2027. 
 
62~ e a r i n b sp c  4 pp. 1261-1262. 
 
63This oase' was 'also discussed with USDA witnesses later in  the hearings. See pt. 5, PP. 
 

1605-1609. 
 
64 Schuck v. Butz D.C. D.C. Docket No. 897-72. 
 
86 Hearings, pt. 4: pp. 1284-1287; see FCC testimony, pt. 6, pp. 1789-1792 and 181Wl816. 
 



- -  

Philadelphia Inquirer Case I1 

An urban affairs writer for the Philadelphia Inquirer, Mr. James B. 
Steele, told the subcommittee of the efforts which he and his associate, 
Mr. Donald L. Barlett, made to obtain information under the POI Act 
from the Department of Housing and Urban Development. The in- 
formation f i s t  requested in August 1971 was the names of FHA staff 
and fee appraisers connected with the appraisal of rundown houses 
which were bought by real estate speculators and sold a t  inflated 
prices, FHA-insured, to hundreds of low-income families.66 The in- 
formation was needed in connection with a series of expos6 articles on 
housing frauds in Philadelphia. 

The information that would link specific appraisers to inflated ap- 
praisals of individual dwellings was denied by Theodore Robb, HUD's 
regional administrator in September 1971. The newspaper's appeal of I 
the denial to HUD Secretar George Romney was rejected on No- 
vember 11, 1971. Steele test' 2ed: 

In a four-page letter, he asked us to blame him for any slip- 
 
ups that mi h t  have been made by FHA, but don't blame the 
 
appraisers. ae said i t  was not relevant to criticize an em- 
 
ployee of HUD. He wrote: 
 

No enterprise, public or private, can expect its em- 
ployees to contribute as openly and honestly to the 
formulation of its policy if those employees believe 
that their opinions (such as appraisals) are to be 
subject to public second-gue~sing.~' 

But  the official national organization of appraisers, The Society of 
Real Estate Appraisers, in a letter to the subcommittee said: 

This letter is for the record of the subcommittee's present 
 
hearings on possible Government abuses of "The Freedom of 
 
Information Act." It refers particularly to the recent con- 
 
troversy over HUD's withholding of the names of appraisers 
 
involved in FHA 235-236-237 rograms. 
 

We understand an intended Justice Departmeit appeal of 
 
the court decision ordering release has not been entered and 
 
HUD has now released the names. While this settles this par- 
 
ticular incident, the future may see similar attempts to with- 
 
hold information by other agencies for varying reasons. The 
 
Society of Real Estate Appraisers is opposed to any such 
 
Government agency action. 
 

The function of the appraiser as related to Government is to 
 
protect the interests of the people and the Government. There 
 
is no alchemy nor mystery to the appraisal process: The 
 
appraiser should not be cloaked in secrecy as to Imply 
 
there is. His function is to estimate fair market value, which 
 
involves just compensation of the public and the fiscally 
 
sound operation of the Government. The steps taken to esti- 
 
mate value involve reason and judgment. Public and Gov- 
 
ernment must realize professionally tkle appraiser should be 
 
an impartial observer. The best way to keep him that way is 
 
to let both sides know who he is and what he's doing. 
 

Ibid p. 1294. The case is similar to the Nashville Tennesseancase mentioned above. 
51 1bld:; p. 1296. 
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Private appraisers who do work for the Government make 
no secret of it;  indeed, they list such work proudly in their 
qualifications. I t  is often impressive to their other clients. 
It cannot do much for a Government's image to impose 
secrecy upon a subject that is being legitimately boasted 
about outside that government. * * *.58 

The Inquirer filed suit in the U.S. district court in Philadelphia. 
Oral arguments were held during December 1971 and on March 9, 
1972, the court held in favor of the Inquirer and ordered the names 
of the appraisers released.5g 

Freedom of Information Suit Sometimes Brings Action 

Washington attorney Benny L. Eass told the subcommittee that 
"the mere threat of the act * * * has often released documents that 
have been earlier withheld." He said: 

One specific instance I might cite is that for 6 months, I 
was getting an absolute run-around between the Clvil Aero- 
nautics Board and the Federal Reserve Board. I wanted to 
get a cop of the Civil Aeronautics Board response to the 
Federal geserve on their implementation of the Truth-in- 
Lending Act. The CAB said, we have no objection, but that 
is from the FRB, because we wrote i t  to them, and the FRB 
said that we have no objection, but get i t  from the CAB 
because they sent it to us, and &ally, I went through this 
run-around and filed an action under the Freedom of In- 
formation Act, and about 3 days later the CAB hand-camied 
this to my office, and disclaimed all knowledge of my action. 
And so, I think, in some instances the filing of a suit gives 
rise to a level where somebody, a t  least, starts to worry about 
it.60 

Health Hazards in Industrial Plants 

The close relationship between the POI Act and the administration 
of the law affecting the health and safety of workers is illustrated by 

/ the testimony of Mr. Anthony Mazzocchi of the Oil, Chemical & 
Atomic Workers International Union, (OCAW) AF'L-CI0.61 

Mr. Mazzocchi described the problems that his union encountered 
in attempts to obtain information based on inspector's reports of 
health and safety hazards under the Occu ational Safety and Health 
Act of 1970 .(OSEL4), administered in the %epartment of Labor. The 
information problem also involves the National Institute for Occu Pa
tional Safety and Health (NIOSH) of the Department of Heath, 
Education, and Welfare, which conducts inplant hazard evaluations. 

The union official testliied : 
The one court fight in which this union has been involved 

under the Freedom of Information Act centered on the same 
kind of inspector's reports that were written by OSHA's 

Hearings pt. 6 p. 1910. 
0 ~hi&del$hra ~ & n s p p e r a  v. HUD, D.C. E.D.Pa., 1971. A relatedclass action suit involving theinterests 

of low-income homeowners ?nPhiladelphia, brought by a subsequent witness, Mr. George D. Qould, an 
attorney with the Commmty LegalServices Inc. 1s describedin pt. 6 of the heanngs, pp. 14W1406. 

80 Hearings pt. 6, p. 1414.A siqrilar view w$ exprksed by another witness, Mr. Reuben B. Robertson, 111, 
a washingto; rrttqmey; see heanngs, pt. 4, p. 1262. 

01 H k n g s ,  pt. 6, pp. 1499-1614. Allegations by this witness were subsequent1 taken up with wit esses 
from the Labor Department and HEW. See pt. 6, pp. 16261628; 1682-1684. ~d&tional correspondenfe on 
this matter may be found in pt. 6, pp. 164&-1664. 
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predecessor, the Walsh-Healey Administration. On February 
1, 1971, the U.S. District Court ruled in the case of necksler 
et al. v. Shultz that the inspector's reports were to be made 

ublic. As late as August 1971, high officials of the Labor 
bepartment were ignorant of the results of the case and still 
denied us access that the court had granted us 6 months 
earlier. An how, the Wecksler case should be enough prece- 
dent for 08HA. If not, we will have to go to court again." e2 

Mazzocchi also charged that the "trade secrets" exemption of the 
F'OI Act was being abused, causing serious health hazards to workers: 

The last public information problem in the OSHA inspec- 
tion-citation process inevitably involves trade secrets. 
Under OSHA regulations, an em Eloyer can declare any part 
of his manufacturing process to e a trade secret. Once the 
declaration is made, the inspector will abide by the wishes 
of the employer. Employees are not given an opportunity to 
challenge management's contention. This kind of carte 
blanche for employers will lead to arbitrary and capricious 
actions. For years, the industrial water wastes inventory 
was delayed because industry contended that trade secrets 
would be revealed if they had to describe the nature of the 
poisons being dumped into American rivers and streams. This 
same position can be fostered today under OSHA. An em
ployer can declare the toxic air contaminants inside a plant 
to be a trade secret. The Labor Department will support 
him as the Office of Management and Budget supported the 
water polluters. Workers will never know what they are 
breathing until it is much too late.B3 

Information in such cases is also denied to the union under the 
"investigatory files" exemption of thb POI Act (552(b) (7)), according 
to the OCAW union witness: 

* * * The figure 40 deaths a day is very conservative because 
i t  includes only reportable deatbs from injuries, and omits 
those stemming from damage which may show up years 
after the onset of exposure to a substance or group of sub- 
stances. 

Our inability to secure the type of information that is 
lifesaving information, really, in our opinion, is just contrary 
to the intent of the Freedom of Information Act, and the 
Department is hanging its hat for the most part on No. 7, 
investigatory files compiled for law enforcement purposes- 
holding that anything occurring under the Occupational 
Health and Safety Act is for investigatory and law enforce- 
ment pur oses, which means that we would be consistently 
denied inPormation, the crucial information. 

Mr. MOORHEAD. That was just the point I was going to 
ask you. Going back to the top of page 4, you say: 

"Up to this point, the public and the affected workers have 
been generally denied access to this information." 
 

On what basis? 
 
Is that the investigatory claim? 
 

6aIbid. p 1609. 
 
'3 1bid.: pp. 1509-1510. 
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Mr. MAZZOCCHI. Yes; that is what the Department claims, 
and when information is finally divulged, sometimes i t  is 
really too late. 

You see, timeliness is also very important to the disclosure 
of some information, and to disclose i t  a t  a point after the 
confrontation has passed, rather than a t  a point when people 
can do something about the particular condition, is still 
frustrating the intent of the Freedom of Information Act, in 
our opinion. 

Mr. MOORHEAD. In  the third paragraph on page 4, you 
also refer to being denied the access to various reports of 
inspectors. 

Is  that the same exemption cited there? 
 
Mr. MAZZOCCHI. 
Right.B4 

The language of exemption (b)(7) of the FOI Act, as i t  has been 
interpreted, thus makes i t  difficult, if not impossible, for workers in 
hazardous lants to be intormed about spetific health or safety
problems tRa t  exlst in an mterun period whde inspectors' reports 
are slowly making their way through the bureaucracy toward eventual 
enforcement proceedings, fines, and correction action. This use of 
the exemption "investigatory files compiled for law enforcement 
purposes" in such situations involving occupational safety and 
health, even the lives of millions of American workers is contrary to 
sound public policy. This case and other abuses of the investigatory 
file exemption have prompted a reexamination of the language of 
subsection (b) (7)) dealt with later in this report. \ 

consumers! Stake in Freedom of Information 

A graphic and timely case of the withholding of information by the 
Federal Power Commission (FPC) on natural gas reserves was called 
to the attention of the subcommittee in testimony by Mr. Charles F. 
Wheatley, Jr., general manager and general counsel of the American 
Public Gas Association.B5 This information affects natural gas rate 
case decisions of the FPC involving billions of dollars in higher gas 
rates for many millions of consumers. 

Data on natural gas reserves, compiled by a committee of the 
American Gas Association (AGA), used by the FPC in making their 
rate increase determination in the southern Louisiana rate caselB6 was 
withheld from consumer-oriented groups who sought to make an inde- 
pendent evaluation of .the data. Stung by public and congressional 
criticism of their dependence on industry-furnished gas reserves stud- 
ies, the Commission in December 1971 ordered a limited check of 
certain gas reserve data supplied by the American Gas Association. 
The Commission, however, ordered that the data involved be kept 
confidential and withheld from the public. I t  is in the context of this 
FPC study of gas reserves that the FOI Act became an issue.87 

Wheatley testified : 
The American Public Gas Association, American Public 

Power Association, and Consumer Federation of America 
filed a petition for rehearing with the Commission on Janu- 

Ibid p 1516. 
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ary 20, 1972 challenging, inter alia, the provisions for secrecy 
of the National Gas Survey reserve study. In  rejecting this, 
the FPC relied upon the Natural Gas Act and the Freedom 
of Information Act as justification for its imposition of se
crecy of all the underlying figures reported to its agents by 
the AGA and the producers. They quoted the language of 
section 8(b) of the Natural Gas Act which appears at the 
top of 
dom o !'age 9 of my statement and with respect to the Free- 

Information Act they quoted section 552(b) of title 
5, which is also quoted a t  the top of page 9, and in that sec- 
tion, subsection 4 which refers to trade secrets and commer- 
cial or financial information obtained from a person and 
privileged or confidential * * * and (9) which concerns geo- 
logical and geophysical information and data, including maps 
concerning wells.B8 

I n  his testimony Mr. Wheatley carefully analyzed the FPC inter- 
pretations of the exemptions of the FOI Act relied on and presented 
a strong case that the use of exemptions (b)(4) and (9) are no1 
properly claimed by FPC.Og He asserted that "the FPC appears tc 
be giving a broad unwarranted interpretation to section 552(b) of the 
Freedom of Information Act to bar all public inquiry into its asserted 
investigation of the AGA gas reserve estimates under the National 
Gas Survey. This is a matter of fundamental importance to the con- 
sumers of the country * * *." 70 

Wheatley went on to point out: 
The survey as conducted by the FPC appears designed 

merely to give the AGA industry figures a coating of respect- 
ability which they do not deserve in the absence of cold hard 
proof under public scrutiny. I n  testimony on March 2, 1972, 
before the Senate Commerce Committee, Alan S. Ward, 
Director of the Bureau of Competition of the Federal 
Trade Commission also reported that the National Gas 
Survey as now being conducted would not satisfy the 
public's and the Government's need and right to know the 
facts-he concluded in this statement: . 

As with the existing AGA procedures, too much 
concern about confidentiality of proprietary data 
seems likely to interfere unduly with the public's 
and the Government's need and right to know the 
facts about our Nation's current energy resources. 

Several weeks later, FPC General Counsel Gordon Gooch vigor- 
ously defended the Commission's position in testimony before the 
subcommittee, also discussing the provisions of the FPC regulation^.^' 
Section 1.36(d) of title 18 code of Federal Regulations states that 
records "not made a part of the public records by this section may be 
re.quested in writing, accompanied by a showing in support of filed 
m t h  the Secretary and will be made available for public reference 
upon good cause shown." 

Subcommittee Chairman Moorhead and others questioned the 
"good cause" requirement as being inconsistent with the intent of 

08 Ibid.. P. 1626. Witnesses from the FPC were subsequently questioned concerning their interpretation 
of the FOIAct. See pt. 6, pp. 1951-1954. 

80 Ibid pp 1627-1628. 
70 1bld:: pp: 1628. 
71 Hearings, pt. 6, p. 1628. 



the FOI Act. I n  subsequent colloquy and in response to questioning 
by Representative Wright, General Counsel Gooch stated that the 
"good cause" language of the regulation applied to matters "expressly 
exempt by the Freedom of Information Act." " 

Affirmative Action Plan Information 
One of the most controversial problem areas under the FOI Act 

described by witnesses testifying before the iubcommittee was that 
involving a f f i a t i v e  action plans to bar discrimination by Federal 
contractors. The subcommitt.ee also received a considerable n u m b e ~  of 
letters, mostly from college and university faculty members, expressing 
displeasure over the way in which the De artment of Labor and the 
Department of Health, Education, and d l f a r e  was handling alleged 
discriminatory complaints and the withholding .of information con- 
tained in the institution's affirmative action plan. 

Executive Order 11246, as amended, prohibits all Federal contrac- 
tors from discriminating on the basis of race, color, cfeed, sex, or 
national origin. Hundreds of complaints alleging sex discrimination 
against women by educational institutions have been fded, but  
governmental handling 'of complaint investigations has been often 
criticizedJ3 Until the recent enactment of the Equal Employment, 
Opportunities Enforcement Act of 1972, there was no other legal 
recourse to complainants of nlleged violations of the Executive order. 

The Executive order also requires that all Federal contractors, 
except State and local governments, who have contracts for more than 
$50,000 and who employ 50 or more people, must have a written 
affirmative action plan. The plan must include a policy of commitment 
to the principles of equal employment opportunity, an analysis of 
the workforce with regard to the utilization of women and minorities, 
goals, and timetables for correcting deficiencies and a plan of action 
by which the contractor can demonstrate a good faith effort to comply. 

Miss Gates described in her testimony of her organization in its 
attempts to obtain detailed information contained in contractors' 
af imative action plans : 74 

WEAL members have usually been unsuccessful in 
attempts to secure these plans from contractors. We suspect 
that in most cases the employer has no plan and is therefore 
in violation of the Executive order, althou h occasionally a 
plan exists but  the employer knows i t  wi 91 not withstand 
scrutiny and so will not release it. 

When plans have not been made available by the em loyer, 
we have sought them from the Government throug lcom
munications with the Office of Civil Rights, De artment of 
Health, Education, and WeIfare and with the 0Hce of Con- 
tract Compliance, Department of Labor. 

We have been told that Peter Nash, when he was Solicitor 
of Labor, decided that the plans were exempt under the 
Freedom of Information Act because they contained trade 
secrets and commercial or financial information obtained from 
a person and privileged or confidential. 

' 72 Hearings, pt. 6. pp. 1968-1969. The FPC subsequently informed the subcommittee that, the "good 
cause" language was added tosection 1.36(d) after the FOI  Act was passed. They could give "no i n ~ c a t l o n "  
why this was done. See hearings, pt. 6, p. 1960. 

73 See testimony of Miss Margaret Gates, Woman's Equity Action League, hearings, pt. 6, pp. 2146-2149. "Ibid, pp. 2147. 



She went on to outline a strong argument against the use of the 
FOI Act exemptions claimed by the Labor Department, including 
(b) (4) and (7). The argument against use of the FOI Act exemptions 
to withhold d r m a t i v e  action plan information was clearly sum
marized in Miss Gates' testimony: 76 

We maintain that an affirmative action plan is a condition 
of a Federal contract and as part of the contract must be as 
accessible to the public as any other Government document 
not specifically ex~mpted under the act * * *. 

To deny disclosure of the plans is to destroy what appears 
to be the only niethod by which the Executive order can be 
enforced. The compliance agencies lack the resources to do 
adequate reviews and investigations and the contractors 
know that their chances of losing valuable contracts are 
virtually nil. Affirmative action plans are not even requested 
from the contractors unless a compliance review is anticipated 
because the Government lacks the personnel necessary to 
determine whether all of the programs are adequate. 

If the Government does not have the resources to review 
and evaluate the plans that is the more reason to permit the 
public to do so. 

The intention of the Department of Labor now seems 
to be to make available the approved plans but to deny 
access to the inadequate or uninspected proposals which are 
the very ones which minorities and women could benefit most 
from seeing. This practice also permits employers t o  conceal 
the fact that they have no plan a t  all, which usually means 
they have given no thought whatsoever to equal employment 
op ortunity * * *. 

f f  the affected classes know what their employer's cpm- 
mitment is, they can protect their own interests by monitor- 
ing the implementation of the plan. 

They can bring union and community pressure to bear 
upon the contractor to meet his obljgations. By compar?ng 
the original plan of the contractor m t h  an improved version 
accepted by HEW they can also assess how well the Govern- 
ment is negotiating on their behalf. 

Of course, one cannot but suspect that these -are precisely 
the reasons why neither the contractor nor the Government 
is willing to disclose the plans. 

The Women's Equity Action League witness concluded her state- 
ment with this blunt charge: 76-

I am asserting that the Department of Labor is unwilling 
to release affirmative action programs because if i t  chose to 
make them available i t  certainly could do so. The Freedom 
of Information Act never forbids disclosure, but only permits 
nondisclosure * * *. 

I think that what is lacking is an acknowledgment on the 
part of both the Government and its contractor that the 
spirit of the Freedom of Information Act requires that the 
public have access to the kind of information we seek. 

7s Ibid., pp. 2147-2148. 
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Contractors who are making a good faith effort to correct 
deficiencies in their employment patterns have nothing to 
fear from disclosure. 

One compliance officer told me that an example of why 
plans are considered "competitive" information and shouldn't 
be made public is the case of a major city bank which pub- 
lished its plan, which was a good one, and received so much 
favorable publicity that i t  hurt its competitor's business. 

Earlier in the hearings, Labor Department Solicitor Schubert was 
asked about the disclosure policies of compliance agencies under 
Executive Order No. 11246 affecting afimative action plans. He de- 
scribed a policy review that was then underway and stated that "the 
odds clearly are that we will go for broader disclosure in respect of 
affirmative action programs and perhaps compliance reviews." 77

Questions were also raised on this subject with Mr. Manuel B. 
Hiller, Assistant General Counsel, Business and Administrative Law 
Division, HEW. He told the subcommittee that i t  was the view of 
HEW's legal counsel that "afimative action plans are subject to 
publication disclosure under the Freedom of Information Act * * * and 
(they) cannot justify a refusal to make public aflirmative action plans 
when they are requested." Hiller also quoted a December 22, 1971, 
instruction of HEW's Office of Civil Rights: 78 

Once the plan has been accepted and is subject to no more 
negotiations it is OCR policy to release the plan to anyone 
who requests it. I n  negotiating, staff members should notify 
school authorities or Federal contractor(s) of this policy. . 

Thus, despite assurances from these two Departments, it appears 
that many of the objections to disclosure policies in cases involving 
&rmative action plans are still unresolved. There is little, if any, 
opportunity for input by those employees currently affecttd by a plan 
during the critical negotiating stages. Moreover, there is a senous 
question about the time period when an aflirmative action plan is 
actually considered by a Department to be actually "accepted," so 
that i t  would fall under the requirement of public release. 

The subcommittee is continuing its study of the broad freedom of 
information ramifications of this controversial problem. 

Information on Employment of Women in Government 
A similar problem involving the difliculties encountered by a pub- 

lisher in obtaining information from governmental offices about 
Federal em loyment practices affecting women was described by 
Mrs, Myra k.Barrer of Today Publicat~ons and News S e r ~ i c e ? ~  

The problem of obtaining details concerning khe implementation of 
President Nixon's directive of April 21, 1971 regarding agency plans 
to make greater use of women's skills in high level governmental 
positions began last September when Mr. and Mrs. Barrer wrote to 
affected departments for details of these governmental afimative 
action plans. Only a handful of Government a encies responded, and 
then not until April 1972-some 7 months fater.sO Some agencies 
refused to provide the information. citing exemption (b) (5) "inter

77 Hearings pt 6,p. 1643. 
7s mid.. p. iw'. 
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agency or intra-agency memoranda1' of the FOI Act. This denial was 
asserted in a letter to the Barrers dated September 3,1971, and signed 
by Mr. Frederic V. Malek, Special Assistant to the P re~ iden t .~~  Of the 
63 plans requested, only 15 had been made available by April 19,1972, 
the date of Mrs. Barrer's testimony. 

Broad Range of Government Activities Covered 
The types of cases involving the Freedom of Information Act among 

Federal departments and a encies who testified before the subcom- 
mittee during the 14 days o f hearings touched upon a broad range of 
the activities of government both at  home and abroad. 

For example, the Interior Department resented correspondence 
with individual citizens and groups that deag with denials of informa- 
tion concerning financial data on concessionaires in national parks; 
deaths and disabling injuries in national parks; regulations of the Fish 
and Wildlife Service; documents relative to water pollution control; a 
report on a wilderness area, and the Treleaven re ort on the depart- 
ment's public information function, discussed elsem {ero in this report.82 

Department of Transportation (DOT) General Counsel John W. 
Barnurn's testimony discussed the so-called Garwin report on the 
supersonic transport (SST), which had been the subject of consider- 
able controversy over funding in the Congress and also involved a suit 
under the FO1 Act.= It also included such diverse areas as Coast 
Guard information practices; access of the public to information con- 
tained in research and development contracts; and the heavy caseload 
of reauests under the act involvine. the Federal Aviation Adminis- 

u 
 

tratioh.? 
Mr. Ronald M. Dietrich, General Counsel of the Federal Trade 

Commission (FTC), described the details of its information policies 
under the FOI Act as they relate to the re ulatory functions of the 
Commissi~n.~~His testimony described prob 'rems involving the types 
of proprietary data provided to the FTC by companies subject to 
Commission jurisdict.ion and regulations that have been established to 
protect the competitive position of such companies. 

An interesting listing of requests for information to the FTC which 
have involved exemption (b)(4) of the POI Act (trade secrets) was 
provided for the hearing record. This list of typical cases provides a 
good insight into the day-to-day types of cases which the Commission 
receives under the act.86 

The Environmental Protection Agency's (EPA) witness, general 
counsel John R. Quarles, Jr., described the positive approach that 
agency takes to the Freedom of Information Act: 

At the Environmental Protection Agency, we attempt to 
comply with the spirit, as well as the letter, of the Freedom 
of Information Act. 

The philosophy of open disclosure which that act embodies 
is, we believe, a necessary part of modern government. The 

81 Ibid. p. 2183. The term "working documents" was used in connection with (b)(6) a term that is not 
even in the language of the exemption subsection of the act. 

82 Hearings, pt. 4, pp. 1W1281;1313-1314;1323; pt. 6, pp. 1737-1761;and pt. 6, appendix. 
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ton on May 17 19i2 for departmental operating personnel. Experts from tho Justice Department the Oivll 
Service omm mission, and the subcommittee staff participated in a panel discussion of FOI Act priiciples and 
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07 Hearings, pt. 6, p. 1876. 



public will not tolerate a government that is conducted in 
secret. A Federal agency that wishes to have any credibility 
with the public must be frank and open in its conduct of 
affairs. This is especially important for the Environmental 
Protection Agency * * *. 

As a new agency, it has benefited from the experiences of many 
other older departments and agencies in administering the FOI 
Act and, consequently, has promulgated one of the most enlightened 
and positive sets of regulations to implement the act.88 Of particular 
importance is EPA's procedure involvin the handling of "trade 
secrets" under exemption (b)(4) of the $01 Act. The burden of 
justification of the trade secret claim is placed 'on the individual 
company or individual involved.89 

General counsel David Maxwell, of the Department of Housing 
and Urban Development (HUD), unveiled a new set of regulations 
under the FOI Act, promulgated on the eve of his ap earance before 
the subc~mmittee.~~ He announced a policy change wit !Irespect to the 
release of the names of appraisers involved in housing projects, dis- 
cussed earlier in this r ep~ r t .~ '  The difEculty of departmental implemen- 
tation of basic policy at the area or regional' office levels is illustrated 
by the fact that several months after the assurance given by Mr. 
Maxwell, similar types of information were still being denied under 
the FOI Act by HUD officials outside Washington.02 

The importance of providing training and indoctrination of regional 
and local office ersonnel of all Federal agencies as to the intent of 
the Freedom of P nformation Act and how it should be administered 
in the public interest was stressed in a colloquy with HUD witness 
Maxwell.03 The decentralized administration of vast numbers of im
portant Federal programs makes such action imperative if the FOI 
Act is to be an effective instrument in safeguarding the "public's 
right to know." 

Testimony by Mr. Donald 0.Virdin, Chief, Disclosure Staff, Office 
of the Assistant Commissioner (Compliance), Internal Revenue Serv- 
ice (IRS) and that of Mrs. Charlotte T. Lloyd, Assistant General 
Counsel, Treasury Department covered some of the most serious cases 
of bureaucratic abuses uncovered during the subcommittee's investi a
tion of the administration of the Freedom of Information Act.94 T%~S 
subject is also dealt with earlier in tbis report. I t  should be noted that 
much tax data is exempt from disclosure by law. 

The list provided by IRS for the hearin record which summarizes 
the types of requests received under the ~ 8 1Act since July 1967, is a 
reveahg insight into the impact which the act has on day-to-day 
activities of a Federal agency.g5 Almost half of the requests to IRS 
were denied. In addition, many of the requests recorded in the list 
were for copies of printed handbooks or manuals available in the 
public reading room, so that the denial record on substantive requests 
under the act is even higher than the percentages show. 

Ibid pp 1864-2001 
89 1bid" pp' 187&188d. 
90 mid'' p igil
Q11bid"p: 1911' See . 13 of tbis report. 
Qz~ta8meetinL witg news staB of the St. Lollis Globe-Democrat and conversations with Washin~ton 

bureau st&, Gakett Newspapers. 
QaHearings pt 6 p. 1931. 
Qd Ibid., pp: 19&2022; 2028-2027; 2030-2033. For examples see P. 23 of this report. 
08 Hearings, pt. 6, p. 1996. 



The Department of State's witness, Mr. William D. Blair, Jr., 
Deputy Assistant Secretary for Public Affairs, described the brsad 
range of activities involving international relations that are covered 
by the department's administration of the FOI Act.9" 

One of the few Federal agencies not providing for an appeals process 
under the act, the State Department witness explained such rationale, 
but indicated that "we are presently preparing to amend these regula- 
tions to provide for an administrative appeal to a higher level within 
the department from an initial denial of a request."g7 Changes to 
liberalize its copying fee schedule were also promised. 

Mr. Blair also discussed a case involving a request under the act 
by a Cornell University professor, Mr. D. Gareth Porter, for informa- 
tion concerning the list of Vietnamese landlords who rent villas, hotels, 
and apartments to the U.S. AID Mission in S a i g ~ n . ~ ~  The informa- 
tion was withheld under exemptions (b)(2), (3), and (6) of the POI 
Act and title 18, section 1905 of the U.S. Code. The justification of 
such action appeks to the committee to be without merit, based on 
the fact situation, and is typical of the types of abuses uncovered 
during this investigation. 

He also discussed the Passport Office "lookout list," similar in some 
respects to the FCC "blacklist" mentioned previously in this report, 
and the rationale behind the secrecy policy attached to such com- 
puterized list. The Agency for International Development's (AID) 
"watch list" of suspended or debarred importers and suppliers under 
the Vietnam commodity import program was also explored as part 
of the department's information policies.99 Unlike the FCC and Pass- 
port Office lists, the AID list is published quarterly. 

Testimony by Mr. J. Fred Buzhardt, General Counsel of the De- 
partment of Defense, and statements from witnesses from each of the 
three military services covered a wide scope of activities involving 
the FOI Act.'OO 

Each component part of the department has established its own 
regulations based on the DOD policies set forth in their directive 
5400.7. Each military department and defense agency has its own 
procedures for handling requests under the POI Act. The general 
philosophy as expressed by Mr. Buzhardt is: lo' 

I assume that any request for a record made by a member 
of the public constitutes a valid request within the purview 
of the Freedom of Information Act. 

I t  should not be necessary for an individual requesting .a 
record to cite the Freedom of Information Act before hls 
request is evaluated in accordance with the intentions of 
Congress expressed in the act. Such a restriction would 
obviously favor the sophisticated and work to the dis- 
advantage of those average citizens who may have little 
technical knowledge about the Freedom of Information Act, 
yet are the very persons for whom the "right to know" is 
most important. 

I t  is, therefore, our policy to treat each request for a record 
as though i t  was made by the most knowledgeable law firm 



in Washington, with all the proper citations and references 
to Freedom of Information Act provisions and case inter- 
p ,.:tations. The only requests which may be denied are. those 
involving records which clearly come within one of the ex- 
em tions of section 552(b), title 5, U.S.C. 

&en then, all officials of the Department of Defense are 
instructed that a record exempted under the Freedom of 
Information Act should be released whenever it is deter- 
mined that no significant purpose would be served by with- 
holding it. Thus, for example, many records which technically 
might fall within the second exemption of the Freedom of 
Information Act as "internal personnel rules or practices" 
of the department or agenc B, would routinely be released 
on request because no signi 'cant purpose would be served 
by refusing them; although the second exemption serves a 
very practical purpose in excusing the Department of Defense 
from publishing in the Federal Register its parking regula- 
tions, for example. We would, of course, provide a copy on 
request because no significant purpose would be served m 
withholding it. 

Mr. Buzhardt's testimony also clarified another matter which had 
been the subject of considerable confusion-the basis for use of the 
legend "For official use only." He said: lo2 

* * * the marking "For official use only" does not relie--e 
an official of his responsibility to review a request for a 
record for the urpose of determining whether an exemption 
(under the F8I Act) is applicable and whether any sig
nificant purpose yill be served by denying that record to 
the requester. The reviewer may discover that the legend 
was improperly applied or that the passage of time makes 
i t  possible to release the document. 

I might add that the term "For official use only" is not 
properly denominated a 'lclassification." There are only 
three categories of security classification: "Top Secret," 
"Secret," and "Confidential," and these all have to do with 
the interest of the national security or foreign relations of 
the United States. 

I repeat for emphasis that "For ogcial use only" docu
ments can be withheld from the public only when they 
come within one of the express exemptions provided by the 
Congress in the Freedom of Information Act, and only when 
their release would be inconsistent with a significant responsi- 
bility of the Department of Defense. 

Since the DOD information directive did not require keeping statis- 
tical records on requests received by the Department or its component 
services or agencies, only the Air Force could provide the type of 
data on requests under the FOI Act.lo3 Mr. Buzhardt noted, however, 
that a February 18, 1970, memorandum from the General Counsel's 
office directed. "a11 components * * * to keep records on denials1' 
of information under the act.lo4 

102 Ibid p 2110. 
IPJ See s'bbcomrnitteequestionnaire analysis, op.oit., pp. 1333-1343. 
IM Hearings, pt. 6. P. 2127. 



' A colloquy with Mr. Bert Z. Goodwin, Assistant General Counsel 
of the Air Force, brought out other diverse matters involving the act 
such as 'the denial of Air Force Academy records dealing with honor 
board hearings.lo6 Another colloquy with Mr. R. Kenly Webster, 
Principal Deputy General Counsel of the Army, dealt with the 
Army's information policies in the handling of the case involving Lt. 
Col. Anthony B. Herbert (retired) .lOB 

Some of the best examples-of Federal Government roadblocks to 
the effective operation of the Freedom of Information Act were pro- 
vided in testimony by Mr. Sanford Jay Rosen and Mr. John Shattuck 
of the American Civil Liberties Union (ACLU), both of whom have 
had extensive experience in FOI Act litigati~n.'~' 

Among specific POI Act cases being handled by the ACLU attor- 
neys, Mr. Rosen mentioned those involving a university professor 
seeking a study of Vietcong defector morale; a law review project 
involving disciplinary proceedings at  the U.S. Air Force Academy; a 
death report being sought by a father from the Navy on the demise of 
his son; and the efforts of a historian to obtain access to documents in 
the National Archives that are some 30 years old.lo8 I t  is expected 
that this latter subject will be dealt with in another report. 

Remedies Suggested by Witnesses To Limit Governmental 
Roadblocks 

A number of significant approaches to limit governmental road- 
blocks to more effective and expeditious administration of the Freedom 
of Information Act were suggested by subcommittee witnesses. 

It is abundantly clear, however, that procedural changes in ad- 
ministrative regulations or even amendments to the act itself will not 
necessarily solve the types of abuses brought to light durin the course 
of these hearings. This point was effectively made in the 7oreword of 
the Attorney General's memorandum setting forth guidelines for 
administration of the FOI Act 5 years ago: '09 

No review of an area as diverse and intricate as this one can 
anticipate all possible points of strain or dii%culty. This is 
particularly true when vital and deeply held commitments in 
our democratic system, such as privacy and the right to know, 
inevitably impinge one against another. Law is not wholly 
self-explanatory or self-executing. Its efficac is heavily 
dependent on the sound judgment and faith 9ul execution 
of those who direct and administer our agencies of Govern- 
ment. 

One of the key purposes of the act, reiterated in that same mem- 
orandum was "that there be a change in Government [information] 
policy and attitude." The committee has noted the original hostility 
toward the FOI bill by the Federal bureacracy and the fact that, in 
historical terms, 5 years of experience in the administration of the act 
measured in these hearings is not a significant time period. 

It also notes the significant efforts on the part of many Federal 
agencies to comply fully with the congressional intent and the Attor- 

105 Ibid pp. 21292131. 
100 1bid" p. 2131. 

1bid" p. 2204. Their excellent analysis of leading FOI Act oourt eases appears on pp. 220&2212.The 
ACLU Gtnbssess also provided for the hearing record a numbar of suggested amendments to the F O I  
Act Hearings pt. 6, pp. 2234-2236. 
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ney General's guidelines for proper implementation of the act. I t  is 
constrained to point out, however, that such positive implementation 
and constructive efforts are spotty and are not uniform in all Federal 
departments and agencies. In  a number of significant instances, the 
committee finds that an entrenched bureaucracy is stubbornly resist- 
ing the efforts of the public to fhd  and pry open the hidden doors 
which conceal the Government's business from its citizens. 

One of the positive suggestions presented for the subcommittee's 
consideration was contained in Recommendation No. 24 of the 1971 
Administrative Conference, referred to elsewhere in this report.lIO The 
specific recommendation in part B-guidelines for handling of infor- 
mation requests-would place a time limit of 10 working days to 
respond to an original request for information under the FOI Act, 
except under certain specific situations, and that final action should 
be taken within 20 working days from the date of filing an administra- 
tive appeal of an agency's denial of information."' 

The imposition of such a reasonable time limit would substantially 
speed up the handling of requests under the act and help correct one 
of the most flagrant and widespread bureaucratic abuses noted m the 
subcommittee's inquiry--the stallin tactics that often cause the re- 
questor of information to abandon k s  efforts to obtain information 
because i t  is no longer timely for his purposes. This reform would 
perhaps be most s i m c a n t  in the case of the news media requests 
under the act, which have not been significant in number.l12 The lack 
of positive use of the FOI Act by newsmen and other media repre- 
sentatives has been puzzling to the subcommittee and was explored 
during the testimony of newsmen and editors who had effectively 
utilized the act to obtain information from government officials.l13 

Another suggested way to clear the massive governmental road- 
blocks preventing more effective o eration of the Freedom of Infor- 
mation Act was proposed by Mr. hitchell Rogovin, general counsel 
of Common Cause. He told the subcommittee: 114 

Common Cause proposes one major amendment to the 
Freedom of Information Act which it considers to be of the 
utmost importance. Our proposal for a statutory annual re- 
port by each agency to Congress is based on the belief that 
no law can be enforced on the Federal bureaucracy without 
continuous outside reinforcement of the spirit of the law. 
We do not believe that you can leave the enforcement of 
the Freedom of Information Act entirely to the initiative of 
those few who can afford costly litigation. Litigation is the 
exce tion, rather than the rule. * * This amendment we offer as paramount to all others 
because i t  should help create and maintain an atmosphere 
conducive to a spirit of more open access to government 
information. I t  would require continuous action of both the 
executive and le~slat ive branches in behalf of the people's 

110 Seep. 65 of this report. s 
111 Hearings pt. 4 pp. 1233-1234for full text of recommendations. 
111 See subcbmmiitee questionnaire analysis, op. cit., pp. 133M3 and remarks by Chairman Moorhead 

on p. 1333. Only 90 of the more than 2,200 denials of information over tha 1967-71 period measured by the 
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formation was obtained from government o5cials by newsmen by expressing intent to ffle suit under the 
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right to know. I t  would provide an annual forum for the 
expression of and scrutiny by public opinion. 

The amendment would require that every government 
department, bureau, or agency submit annually to Congress 
a report which would detail, item by item, the record of each 
agency's response to requests for disclosures of information 
under the Freedom of Information Act. I t  would, in effect, 
require an accounting of each and every refusal to disclose the 
information requested * * *. 

As Common Cause has indicated. this amendment would "institu- 
tionalize" the type of work of the'subcommittee in preparatiqn for 
these hearings-the collection of statistical data on administration of 
the act oveFa 4-year period, analysis of such data, investigation of 
allegations of abuse of the exemptions under the act, and similar types 
of oversight activities. 

Still another type of remedy is directed toward the "foot-drageg" 
government official who uses every conceivable device to delay makmg 
information available under the FOI Act. The dimensions of this prob- 
lem were described by Mr. William A. Dobrovir, a Washington attor- 
ney who has handled a number of freedom of information cases: 

The first problem is the intransigence of Government 
oficials. Basically, they do not believe in freedom of informa- 
tion. They believe that the public's business is their business, 
and not the business of the public. Until there is a fundamental 
change in ,the attitude on the part of Government officials, 
either by process of education, or by a process of some h n d  
of court sanction, I do not believe that the set is goin 
administered. Government officials enga e in delay. f to ben one 
case, in which I represented the plainti Bs and in which we 
were ultimately successful, there was a 5-months' delay in the 
response to the appeal, which does nothing but add additional 
delay into the process, because never have I heard of. a 
Government agency on appeal overturning the initial denla1 
of access to inf~rmation. '~~ 

The administrative appeal delay, added to the delay in respcjnding 
to an original request for information, could be effectively dealt w!th 
b a time limitation such as recommended by the Administrative 
bvoference and discussed earlier. Another witness, Attorney Bernard 
Fenstenvald, Jr., suggested a 2-week limitation on an ori Pa1 request 
within the agency and a 2-week limit on appeal.lle He a so proposed 
an additional enforcement penalty: 

We might give some thought to a monetary penalty on 
the agency that withholds. For exam le, suppose the 
Defense Department wrongly withholds. Ifyou charge them, 
for example, $100 a day from the day that the formal request 
was put m until the court finally ordered that the documents 
be shown, this would be some incentive for them not to with- 
hold when they should not, and too, not to drag their feet, 
because every day they are drag 'ng their feet they lose-and 
it is costing them $100a day * p*.117 

lla Ibid., p. 1394. Other examples of delay are found in the ACLU statement,hearings, pt. 6, pp. 2212
2213. 
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Other witnesses suggested that the law be amended to rovide for 
the award of reasonable attorney's fees and court costs to t !ie plaintiff 
when information that is sought by an individual from a Government 
agency under the FOI Act is refused and in a subsequent court case 
results in a victory for the plaintiff.l18 

I n  its statement to the subcommittee, the administrative law 
section of the American Bar Association (ABA) dso  made such a 
recommendation :119 

The Freedom of Information Act should be amended to . 
provide for the recovery of reasonable attorney's fees and 
costs by successful plaintiffs, in the discretion of the court, 
in lawsuits brought under the act. At present, the substantial 
expenses of litigation may well discourage many citizens from 
bringing suits under the act even where the agency has clearly 
withheld information wrongfully. 

Another witness, Washington attorney Jacob A. Stein, suggested 
a procedure similar ta that under the Federal Tort Claims Act: Iz0 

Denial made a t  the agency level, I would suggest, must be 
made within 60 days. I use the 60-day figure because many 
times the information really is not available to. the agency on 
a good faith basis. However, in making a denial, the agency 
must specify the defenses pursuant to the act, and that 
specification must be made in good faith. No defense may be 
raised when this matter is litigated unless such defense was 
presented a t  the agency level. Upon hearing in court, if the 
court h d s  that a defense raised a t  the agency level was not 
made in good faith, the court shall award reasonable at- 
torney's fees and costs upon such finding * * *. 

A more extreme a ~ ~ r o a c h  to the aovernmental FOI Act roadblock 
problem was discussed in the fo l loAg colloquy between Representa- 
tive Frank Horton and Interior De~ar tment  Solicitor Mitchell 

Mr. HORTON.Does the Department of the Interior have 
any recommendations with regard to changes in the Freedom 
of Information Act prompted by experience in working with 
: c * * *  
lb 
 

Mr. MELICH. I would say to the committee that I think, 
in order to have a much freer flow of jnformation, that the 
act ought to be amended to have specific sections requiring 
the Government to make disclosure, and I think where 
the difEculty is, is that you leave that to the discretion of us 
in the bureaucrac That is where we have our di£6culty and 
I realize i t  is a d d c u l t  thing to write the kind of mandatory 
regulation which I think ought to be in the act so that there 
would not be any question about some of these gray areas 

118 For example see statement by MI. Robert Ackerly hearings pt. 6 p. 1432 sec. 2412 of title 28 of the 
United States ~ d d e  presently permits the award of court'costs to pisinties in civil suits against the Federal 
Oovemnient incertaininstances. Costs and attorney's fees are authorized in certain civil rights cases; see 
42 U.S.C. 2WO(e)-5(k). 

11, Hearings, pt. 6, 1436. 
'1' Ibid pt. 6, p. 182. 
121 Ibid:' pp. 1731-1732. An earlier witness MI. Frank M. Wozencraft had proposed that agency budgets 

have lineitems devoted to "compliance with the FOI Act." He argded that this would removethemost 
prevalent excuse for failure to comply with the act and enable the sgency to be held more strictly account- 
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that we get into when we refuse the request * * *. I favor 
that approach. 

The effective administration of the FOI Act, with all its problems, 
is considered by some to be largely a matter of positive attitude or 
philosophic conviction that supports the principle that the public is 
entitled to know the business of its government. This point of view 
was expressed by Mr. David Parson, a Chicago attorney and Chairman 
of the Committee on Government Informotion of the Federal Bar 
Association: lZ2 

When the head of the bgency has as his basic tenet the dis- 
tribution and availability of information, then i t  follows that 
everybody or most everybody in the agency will follow his 
policy; therefore, it does not become a problem for the lawyer, 
and i t  does not become a problem for the public information 
officer. I t  is only when the head of the agency does not set that 
policy of distribution of information that i t  then becomes a 
problem of whether we are charging too little or too mucb, 
whether one person or another has to make that final de- 
termination of what will be distributed. 

So I think the crux of the matter is, as I have also seen it in 
practice, is that once the heads of the agencies are aware of the 
need for the public to have this information, any informa- 
tion, information which does not violate the right of privacy 
and national security, then all of the other problems really 
melt away. 

The administrative law section of the American Bar Association 
(ABA) also noted that "despite general compliance with the statute 
by most agencies, problems have been encountered in receimg prompt 
replies to requests for agency records." I" The ABA statement said: 

The administrative law section believes that the Freedom 
of Information Act is serving a useful and necessary function 
in our society, and, notwithstanding the dire predictions of 
some when i t  was enacted, has proved to be a workable 
statute. 

The statement recommended a number of proposals to alleviate 
some of the enforcement problems: I" 

First, agencies should make a greater effort to educate 
information officers and other personnel at all levels of the 
government as to their obligations and responsibilities under 
the Freedom of Information Act, and should encourage a 
spirit of maximum disclosure of Government information 
among all employees. 

Second, agencies should conform, insofar as is practicabl?, 
their internal regulations with the uniform regulations m 
lrnplementation of the Freedom of Information Act recom- 
mended by the Administrative Conference of the United 
States. (Recommendation No. 24.) The administrative law 
section believes that adoption of these regulations, which 
establish specific time limitations for responding to requests, 

Hearings pt .  4 p. 1184. 
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require that denials be supported with specsc references to 
exemptions, provide for uniform fees for furnishing records, 
etc., could do as much as any sin le measure to assure effec- 
tive implementation of the A+.'" fn  addition, agencies should 
include in their regulations m implementation of the Infor- 
mation Act a provision requiring the agency to disclose 
information that is technically exempt from mandatory 
disclosure where there exists no legitimate urpose for with- 
holding the information. Several agencies a%eady have such 
provisions in their regulations, but the practice should be 
universal. 

Third, Congress should conduct periodic oversight hear- 
ings, like these hearings, to assure that agen~ies are complying 
with the act's requirements, are attempt~n to bring their 7regulations into line with the uniform regu ations, and are 
generally living up to the act's objective of maximum du- 
closure. 

Fourth, agencie&.hould maintain, insofar-as is practicable, 
detailed statistics concerning requests for mformation, and 
the disposition of those requests, especially denials. At 
present, it is extremely diflicult to obtain any meaningful 
idea of the agencies' compliance with the Information Act. 

Summary 

The committee h d s  that the correction of some basic problems of 
administrative roadblocks which hinder the fully effective o eration of 
the Freedom of Information Act, typical examples of whic \ are out- 
lined above, require significant amendments to the act. Some of the 
general suggestions presented by witnesses to  improve the effectiveness 
of the act have also been described in this part of the report. Specific 
legislative objectives to remedy the types of problems in the adminis- 
tration of the act over the past 5 years, pinpointed by the subcom- 
mittee's investigations, studies and hearings are described later m this 
report.'% Other administrative problems, such as those involving de- 
fective regulations, lack of proper training ih the act, overly excessive 
search and cop g fees for provision of mformation, inadequate rec- 
ordkeeping, an rsimilar matters mi ht be properly corrected by the 
t v ~ eof positive action recomrnende dlater in thrs r e ~ 0 r t . l ~  " * 

ISLast year, the. Committee on Access to Government Intonnation of the Section of Administrative Law 
endorsed Recommendation No. 24 in a report to the saction. 
1sSee p. 80 of this report. 
InSeep. 83 of this.report. 



V. PUBLIC INFORMATION EXPERTS AND THE FREEDOM 
 
OF INFORMATION ACT 

One would expect that when a department or agency is laced with 
a question whether to withhold or release a document requested by a 
taxpayer under the Freedom of Information Act, expert a,d\-ice and 
recommendations would be sought from that department's or o,gency7s 
chief public information officer. But this advice often is not sought 
and in a number of cases the chief public information officer may even 
be unaware such a question is under consideration. 

There seems to be a pattern thoughout Government that these 
matters are handled by the General Counsel, sometimes in consulta
tion with a policymaking official whose primary interest may be pro- 
tecting the agency from criticism. A public information officer, if 
asked for advice, might head off a number of such refusals by pointing 
out that withholding can subject'the agency to even more serious 
criticism. 

As Harold R. Lewis pointed out: lZ8 

Information people are by the nature of their training and 
in the erformance of their job, more sensitive, I think, to the Pgenera needs of the public than are technical and adminis- 
trative people. 

They work every day with the media people, and h o w  
better the impact of what is going to happen, either good or 
bad, based on how an information situation develops. 

Refusals often raise the question, justified or not, "What is the 
Government trying to hide?" A minor matter can often take on a 
sinister appearance under such circumstances. Thus, the preference 
always should be toward public disclosure unless solid defensible and 
compelling reasons exist otherwise. There must be no doubt they can 
hold up at  the bar of public opinion, as well as in court. 

Decentralization Problem in USDA 

The subcommittee found in its hearings that some large Govern- 
ment departments and agencies are set up under a system of decentrftl- 
ized operations which, by their organizational nature, impede the chef 
public information officers in providing the type of advice that should 
be immediately available and given. This is true of the Departments 
of Agriculture, Interior, and Labor, for exam le. The follomg 
questioning by subcommittee Chairman Moorhea c f of Mr. Charles W. 
Bucy, Assistant General Counsel of the Department of Agriculture, 
and its Director of Information, Mr. Claude W. Gzord, is illustrative 
of the problem: lZ8 

Mr. MOORHEAD. I would like to ask you gentlemen if it is 
not correct that the handling of information requests by the 
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Department of Agriculture is done on what I call a very 
decentralized basis? In other words, each agency head has 
the final say on a request for information; 1s t,hst correct? 

Mr. BUCY. That is correct, Mr. Chairman. 
This was followed later by these additional questions and answers: 

Mr. MOORHEAD. HOW many times in the 4 years under 
the act did operating officials seek the advice of public infor- 
mation experts before making the decision to withhold? 

Mr. BUCY. We don't have any record on that, Mr. Chair- 
man, because there we leave it to the attorneys who service 
the particular agency to answer in the first instance. Then 
they come to one of the divisions that happens to be under 
my supervision which coordinates and keeps all of the 
people in the General Counsel's Office advised of develop- 
ments in this field, but we wouldn't have a record that would 
be meaningful as to the number of times that we have been 
consulted with respect to initial requests and decisions on 
information. 

Mr. M OORHEAD. I think maybe I should have directed that 
question to Mr. GifTord since it asked how many times they 
asked the advice of public information experts. 

Mr. GIFFORD. Mr. Chairman, I have been with the De- 
partment only since June 15 last year and I am trying to 
recall whether anything has come to my attention since that 
time. I can't recall anything coming to my particular atten- 
tion. I t  could have been brought up with the Deputy Director 
I don't know. 

Of course, on many occasions information people within 
the agencies will consult with us on matters usually having 
to do, however, with expediting the release of information. 
This would not relate to the question of what information is 
going to be withheld, but usually relates to how we can get 
something moving when the information machinery, let's say, 
is not turning as rapidly as it should. 

Labor Department Information Practices 

This issue was brought up again in testimony before the subcom- 
mittee by Mr. Richard F. Schubert, newly appointed solicitor of the 
Department of Labor. Chairman Moorhead queried Mr. Schubert on 
whether the advice.of public information officers was sought on deci- 
sions by other de artmental officials in providing information when 
requests came to t %em. The response was: 130 

Mr. SCHUBERT. There is not any requirement. My investi- 
gation, primarily as a result of the discussion that we had 
with your staff a week or so ago, revealed that the practice 
was at best mixed and it was as a result of that finding that I 
have asked my people in the Washington office of the Solici- 
tor's Office to set up a procedure whereby not only public 
information officers in the Labor Department in Washington, 
but also the Special Assistant to the Secretary for Press Rela- 
tions be a part of any appeal process on the decision made to 
deny disclosure. 

130 Ibid., p. 1622. 
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Mr. MOORHEAD. ISthat on an appeal or on the initial 
request? 

Mr. SCHUBERT. On appeal. The initial decision under the 
rules and regulations is made by the highest officer of the unit 
in the field, as I indicated, almost invariably after discussion 
with the Solicitor's Office indicated, but there is nothing in 
the procedure which wires the public information officer lnto 
that process. 

Mr. MOORHEAD. Well, whether the request was to Wash- 
ington or to the field and then there is a denial, then an appeal 
is made, to whom does the appeal go? 

Mr. SCHUBERT. The appeal is to the Solicitor and what I 
have said to my staff was I want to be sure henever  an 
a peal is received that ,that appeal be coordinated and that 
tl!e process of determihation regarding that appeal include 
the public information officer and the Special Assistant to the 
Secretary. 

Chairman Moorhead told Mr. Schubert earlier that staff investiga- 
tion showed initial decisions to refuse information were made for the 
most part at the various operative levels within the Department of 
Labor and public information e erts played no part in the decisions. 

"Appeals are handled by %e Under Secretary after seeking the 
advice of the legal office," Congressman Moorhead said. "Although 
the Labor De artment has an extensive public information office and 
the secretary \as a special assistant who 1s an expert in the field * * *, 
none of the information people apparently are consulted at any 
time in the public information process." 131 

Interior Department P I 0  Role 

The lnterior Department also ke t no records of requests under the 
act; the public information oEce (Ao) was not consulted in handling 
such requests; and decisions on refusals were made at  low administra- 
tive levels. Access to information requested was granted in only 40 
percent of the cases.13" 

Robert Kelly, Director of Communications for the Department of 
the Interior, was asked by Congressman Conyers whether his office 
has "ever been asked for advice on a refusal." Mr. Kelly's answer 
was: "Not since I have been there, really." 133 

Federal Communications Commission Ignores P I 0  

Some regulatory agencies, such as the Federal Communications 
Commission (FCC), ignore the public information officer. Staff studies 
introduced into the record d m g  the hearin showed 36 percent of 
the 98 requests to the FCC were refusedF4 re initial decisions were 
made by the FCC Executive Director with the advice of the General 
Counsel's Office. The Public Information OEce was never consulted, 
neither in response to an initial request for information or when an 
appeal was acted upon. The FCC General Counsel, in answerin a 
wntten question submitted by the subcommittee, said bluntly: "$he 
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Executive Director is not required to seek the advice of, nor does he in 
practice consult with, the Public Information Officer before acting 

' 	 upon a request which raises a question of interpretation under the 
Freedom of Information Act." la6 

Selective Service System Ignores PI0  

Very few information experts in our Government are at the top 
administrative level where credibility is determined and even when 
they are, they are sometimes not consulted. The Selective Service 
System was a rime example of the latter. Although the Chief Public 
Information &cer is a super-grade and referred to as "a member of 
the top-management team," he has played virtually little or no role in 
advising on refusals to provide information to the public. Questions 
confirmlug this brought forth an assurance from the General Counsel 
that the situation would be rectified and the Chief Public Information 
Officer would be consulted in the future.13e 

Contrasting View of PI0  Role 

A somewhat different point of view was expressed by several 
attorneys who have had extensive ex Perience in Freedom of Infor- 
mation matters. Mr. Frank Wozencra t, a former assistant attorney 
general who participated in the drafting of the 1967 Attorney General's 
memorandum on the act, said: 137 

I did not mean to imply that only lawyers should be 
charged with releasing documents. As I said earlier, I think 
the public information officer can be very useful in a great 
many situations, but a lot of times his problem is also to 
have great consciousness of the image of the agency. Some- 
times if the image of the agency might be tarnished a little 
bit by the document, he may be much more inclined to 
withhold it rather than release it. 

And my thought of having a general counsel in a t  the 
appellate level is in case that does happen, to let us have 
someone else to whom an appeal can be directed. 

The General Counsel of the Civil Service Commission, Mr. Anthony 
Mondello, who also served in the Justice Department and participated 
in the drafting of the Attorney General's memorandum, argued for 
a dominant role for agency lawyers in FOI Act cases: 13* 

* * * I think we should keep lawyers on the scene all of 
the time because I think the lawyers in Government have 
been very helpful in persuading these operation officials 
who, you know, for 20 years perhaps ran an office, owned 
the files, so to speak, and have been turning down everybody 
under former section 3. I t  has been legal counsel, I ttink, 
who has been very instrumental in letting them realize that 
day is gone, and the great benefits of the act seen in the past 
4 years, I think, are a direct result of that kind of working 
out with lawyers with the threat that we are going to lose i t  
in court, and you make the agency head resist, and nothing 
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could be more devastating than when the Department of 
Justice Committee says to somebody that i t  is indefensible 
and we will not take i t  to court. We will not defend it, and 
I think that is the end of the road right there, and there are 
lawyers who do that, too. 

A similar question concerning the proper balance between the roles 
of public information officers and legal authorities of an agency wns 
put to another witness, Mr. Ralph E.  Erickson, then Assistant At- 
torney General, Office of Legal Counsel, Department of Justice. Hc 
responded : '39 

I would feel rather clearly that if the inquiry were to 
come into the public information officer, that the public 
information officer should handle i t  to the extent that he can. 

If he runs into a situation where he feels that i t  is some- 
thing that he should not disclose or cannot disclose, for 
some reason, he certainly should consult the general counsel. 
I would not expect that all of these things would be formalized 
within the General Counsel's Office. That, to me, is over- 
legalizing it, if you will * * *. 

I am assuming that we have a responsible public informa- 
tion officer that is going to be aware of the concerns, the 
interests of the Department, and the interest of the public, 
and the individual that may be involved in the d i sc los~e  
which could be harmful to the person about whom the dls- 
closure is being made. 

And at  that point in time we would expect o, responsible 
public information officer to check with his general counsel. 

Health, Education, and Welfare Involvement of P I 8  

During the subcommittee's review of the administration of the 
Freedom of Information Act, Chairman Moorhead commented. on 
the public information role in the Department of Health, Education, 
and Welfare : 140 

HEW is the only agency in which the public information 
people appear to c,ontrol public information. When the FOI 
Act was passed, HEW set up a special office to help tylmm- 
ister it. This was part of HEW'S continuin effort-gomg on 
ever since the Department was create8-to g?in some 
semblance of coordination over the dlverse agencies whlch 
made up the Department. 

HEW now hae an Assistant Secretary for pub& Affa$s, the only 
agency outside of Defense and State where t h t  information functlon 
is raised- .to the top operating level. Tlieir specla1 FOI office 0perat.e~ 
under him. 

HEW listed as freedom of information requests only those requests 
for information which were in writing and mentioned the FOI Act. 
Requests go to program officials-that is, those running particu!ar 
programs such as health, soc~al security, for food and drug, w t h  which 
the information is concerned. Anyone can grant information but only 
the chiefs of public information can denv inf~rmation.'~' 
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If the information chief proposes to deny a request, he must dis- 
cuss the situation in advance m t h  an information lawyer in the Office 
of the General Counsel, the operator who wants the information 
denied, and the public information adviser. 

They have had a number of seminars and conferences with low level 
officials on administration of the POI Act. And they report they 
rrtrely charge fees for search and seldom for copies. 

In  responding, Mr. Robert Beatty, Assistant Secretary of Public 
Affairs for HEW, said, "I think a major factor in the department's 
a h a t i v e  approach to the act has been the early and continuing 
involvement of public affairs professionals in its implementation. 
Additionally, I think every secretary of the department since the 
inception of th.e act to the present has vigorously supported its 
intent and purpose." 142 Mr. Beatty added that HEW has confined 
its denial authority to four persons, all public affairs officials. 

The HEW official said "It was Congressman Moss, who determined 
in 1968 that something like 18/100,00Oth of the entire Federal budget 
is spent on the dissemination of information about what the Gov- 
ernment is doing and that as much Government effort is spent to 
inform 535 Congressmen as is spent to inform 210 million American 
citizens. I think this is a ridiculous imbalance of this allocation of 
resources and I think it is one of the reasons-and I say this in d l  
sincerity-that the people, regardless of party in this country, are 
growing increasingly disenchanted with their Government! because 
they know so little about what is going on or what is supposed to be 
going on or what it can do." 143 

Need for Improved Public Information Capability 

The problem of proper authority over information requests was 
also dealt with by other witnesses, Mr. Arthur Sylvester, former 
Assistant Secretary for Public Affairs, Department of Defense. He sug- 
gested that the subcommittee "consider the feasibility of requiring 
each agency to identify a single person as responsible for the release 
of information, someone on whom you can put your finger for the 
responsibility of getting the news out. I think this would tend to 
reduce buckpassing." 144 

Another witness, Mr. Harold R. Lewis, former Director of Informa- 
tion for the Department of Agriculture observed: 146 

Typically, three types of officials would be involved in 
considering an POI request or appeal-an administrator, 

. 

a legal counselor, and an information officer. The informa- 
tion officer's role would chiefly be that of adviser, not de- 
cisionmaker. He would have to resort to persuasion rather 
than clearcut decision, and persuasion rarely carries the 
weight of authority. 

As a result, some POI decisions could be made without 
adequate regard for implications of withholding action. 
A central point of review, with s ecific authority beyond 
thatusually provided department o 2cers, would obviate many 
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FOI dif3iculties and provide for continuous review and 
education. 

Mr. J. Stewart Hunter, former Associate Director of Information 
for Public Services, Department of Health, Education, and Welfare, 
put his finger on what is perhaps one of the basic reasons for the lack 
of input by Government public information officials in agency de- 
cisions involving the FOI Act. He said: 148 

As a member of the executive branch and as a Government 
information officer, I welcomed this legislation when it was 
enacted. I have been puzzled, if I may say so, at  the apath 
of some of my colleagues in public information who should: 
in conscience and as a practical matter, have become its 
vigorous champions. They and the members of the press 
should give you their enthusiastic approbation and support. 

More than a month later, another witness gave indication that 
efforts were underway to upgrade the status of public information 
officers. Mr. William L. Webb, president of the 200-member Govern- 
ment Information Organiza;tion, stated that "many times where 
information is denied, the information officer himself or office has 
not been consulted or not been given an o portunity to make an 
input or whether or not the document sho 9d be made availab1e.'le."lg 

He went on to tell the subcommittee that: 
In some agencies the information officer is not placed in the 

same professional category as, for example, a lawyer, an 
engineer, an economist, or an accountant. Yet the informa- 
tion officer is charged with the somewhat awesome re
sponsibility of serving as a bridge between the citizen and 
lus government. 

Webb said that his organization had set up an ad hoc committee 
to review the role of the government information officer. He ob
served:148 

It is my feeling that the mission of the public information 
officer not only has never been adequately dehed, but is 
often misunderstood. In many agencies the information 
officer plays only an administrative, or housekeeping role. 
Some information people are faced with a "wish you'd go 
away" syndrome. They feel that their agencies would 
really prefer not to have any information officer at  all, and 
sometimes try, budget-wise and personnel-wise to come as 
close to this goal as possible. 

Public Information Role Requires Upgrading 

A more clearly defined role for public information personnel in 
the Federal Government and a general uplifting of their status 
within the bureaucracy are long overdue. Not only could such steps 
have significant impact on more conscientious administration of 
the Freedom of Information Act-both the letter and spirit of the 
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law-but i t  would also give proper recognition to the legitimate and 
increasingly necessary role of public information officers as "the 
bridge" between faceless government and its citizens. 

This committee recognizes the increasing dangers of impersonal 
government by computers and the adverse effect it can have as a 
dehumanizing force m our increasingly complex and interdependent 
society. It also recognizes that Federal programs have been expanded 
into virtually every facet of human endeavor and their administration 
has been greatly decentralized t o  the community level. There is, 
therefore, an even greater need to relate such programs to individual 
citizens and grou s through efficient, skilled, nonpartisan ublic 
information s eciaests. Otherwise, i t  will be di.fTicult for many A e r i -  
cans to bene k't fully from the programs created and funded by the 
Federal Government. 

A Question of Legitimacy-Section 3107of Title 5, United States 
Code 

One of t.he most frequently cited inconsistencies in Federal law that 
affects the role of public information officials is-section 3107 of title 5, 
United States Code : 

Appropriated funds may not be wed to pay a publicity . 
expert unless specifically appropriated for that purpose. 

The prohibition was written into an October 22, 1913, law dealing 
with the Interstate Commerce Commission and has remained on the 
~ ta tu tebooks ever since, despite the vastly different role that "pub- 
licity," public information, or public relations plays in our modern 
industrial society. Also, our governmental structure and programs 
over the past 60 years have been drastically changed but the law has 
remained the same. 

Mr. William L. Webb, president of the Government Information 
Organization, said in his statement to the subcommittee.149 

The Freedom of Information Act, when laid side by side 
wit% section 3107 of title 5 of the United States Code, 
creates a stat,e of schizophrenia in the minds of many govern- 
ment public information employees * * *. Many government 
public information officers feel they are caught in the cross- 
currents of these two ~tatutory directives, and that the 
public is the real loser. The Freedom of Information law 
clearly orders the Government to recognize the public's right 
to know what its Government is doing. Obviously there 
must be an effective and free flow of information from the 
Government to the public if we are to comply with this 
mandate. But the machinery to accomplish this obligation 
tjakes personnel and money, and section 3107 can be con- 
strued as outlawing funds and people for such purposes. 

Hearings pt. 6 pp. 2156-2164.An analysis of President Nixon's Nov. 6, 1970 memorandum directing 
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Agencies kesist ~ixon'~ire&tive To Cut Back Spending on Publiq Relations." The subcommittee has been 
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e ectlve administrat~on of the FOI Act. For a history of the 1913nder, see arhcle by Mr. Joseph 5.Rosapepe,
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He added: 
I doubt that you will find any job descriptions in the 

public information service which define the incumbent as a 
publicity expert * * *. Some information people, I am told, 
are quietly disguised as administrative or special assistants 
and they reside in innocuous places, such as personnel or 
budget oaces. 

Whatever label we bear, and we are called many things, 
our basic function and primary reason for existence is the 
dissemination of information to the public. We would appreci- 
ate some assurance from this subcommittee that we are not 
violating section 3107 of title 5 of the United States Code, 
and, thus, become instant criminals every time we dissemi- 
nate information to the public, as we are required to do under 
provisions of the Freedom of Information law. 

This point was also made in earlier testimony by Mr. Robert 0. 
Beatty, Assistant Secretary of Public Affairs, Department of Health, 
Education, and Welfare. Beatty told the s~bcommittee.'~~ 

* * * Without going into details of the damage that 
perhaps the law has done, even though it was well intentioned 
as a constraint on flackery in Government, I will say I think 
it has not prevented abuses that it was intended to prevent 
and has, at times, driven legitimate public affairs people 
underground, so to speak, because it does reflect an attitude 
on the part of Congress that public affairs, public information, 
public relations are somehow not quite legitimate function? 
of Government. 

Beatty urged that the ancient (1913) provision contained in sectiqn 
3107 be superseded so as to "legitimatize public affairs as a-vahd 
function of Government, clearl dehing its functions and responsi- 
bilities across the board." &e also suggested as other ways to 
upgrade the status of Government public information: 162 

In summary, what this country needs is more information 
about its Government-and more resources allocated to the 
task, not less. One way to achieve this would be to: 

Establish an assistant secretary for public affairs in 
every executive department ; 

Supersede the 1913 law which places the role of public 
affak personnel in Government m doubt; 

Require accountability to the Cabinet level and to 
Congress for public affairs planning, performance and 
budgeting; 

Investigate, with a view of legislative or administra- 
tive action to correct, the morass of bureaucratic con- 
straints to the production of effective Governmental 
communications. 

' I urge the House Subcommittee on Government Informa- 
tion to take e, hard look at these things, Mr. Chairman. 
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Finall ,I'd be the first to admit that like any other func- 
tion of 6overnrnent, resources (e.g., people and tax dollars) 
applied to public affairs are subject to abuse or misuse. The 
best safeguard against that happening is to give the func- 
tion' sufficient authority and the resources to develop the 
professionalism that transcends political expediency. To 
the extent that it happens, the public will be better served .and what the people have a need and right to know about 
their Government will no longer be an issue. 

While the committee does not concede that the provision contained 
in section 3107 represents any serious conflict with the responsibility 
of Federal agencies to adhere fully to the provisions of the Freedom 
of Information Act, it does recognize the 
many Government public information o Psychological effect it has on 

cials that contributes to an 
overall downgrading of status and professionalism of this vital func- 
tion of modern government. 

Despite the fact that this restrictive language of section 3107 is 
already included in title 5 of the U.S. Code, the similar language con- 
tinues to be added to the "general provisions" section of several 
appropriations bills each year as a limitation on the appropriations 
made for these departments and agencies. 



VI. THE HIGH COST OF INFORMATION 

One of the related perplexing problems of individual citizens in 
obtaining information from Federal agencies has been the matter of 
fees charged for search and copying of material to be made available 
under the Freedom of Information Act. 

Section 552(a)(3) provides, in part: 
Except with respect to the records made available under 

paragraphs (1) and (2) of this subsection, each agency, or 
request for identifiable records made in accordance with 
published rules stating the time, place, fees to the extent 
authorized by statute, and procedure to be 'followed, shall 
make the records promptly available to any person * * ". 

This language and references in the legislative history make it clear 
that Congress intended that "search and copying fees" authorized 
under existing statutes could be charged for records made available 
under the act.lsa 

Guidelines set forth in the Attorney General's Memorandum further 
emphasize this point: l" 

The provision authorizing agencies to require payment of 
a fee with each reauest for records under subsection (c) 
makes it clear that %he services performed by all agencie$ 
under the act are to be self-sustaining in accordance with 
the Government's olicy on user charges * * * 

The law (5 u . s . ~[I864 Ed.] 140) referred to in the House 
Report as directing Federal agencies to charge a fee for any 
direct or indirxt services such as providing reports and 
documents provides the statutory foundation of the user 
charges program * * * 

The statute further authorizes the head of each agency to 
establish any fee, price, or charge which he determines to be 
"fair and equitable" taking into consideration direct and in
direct cost to the Government, value to the recipient, public 
policy or interest served, and other pertinent facts * * *. 

User Charges 

User charges policy for Federal agencies is contained in Office of 
Management and Budget Circular No. A-25 "User Charges." la The 
circular provides that "where a service (or privilege) provides special 
benefits to an identifiable recipient above and beyond those whch 
accrue to the public at large, a charge should be imposed to recpver 
the full cost to the Federal Government of rendering that sermce." 

153 H. Rept. No. 1497 89th Cong. 2d sess., P. 9. 
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The circular provides some broad guidelines to be used in (1) deter- 
mining the costs to be recovered, (2) establ!shing appropriate fees, 
and (3) providing for the disposition of receipts from the collection 
of fees and charges. 

The Attorney General's memorandum further observes: lK6 

I t  is evident from the provisions of the user charges statute, 
the Bureau of the Budget circular, and the legislative history 
of the act that the enactment does not contemplate that 
agencies shall spend time searching records and .producing 
for examination everythmg a member of the public requests 
under subsection (c) (now subsection (a) (3)) and then 
charge him only for reproducing the copies he decides to buy. 
Instead, an appro riate fee should be required for searching 
as distinguished Prom a fee for copying. Such fees should 
include indirect costs, such as the cost to the agency of the 
services of the Government employee who searches for, 
reproduces, certifies, or authenticates in some manner copies 
of requested documents. Extensive searches should not be 
undertaken until the applicant has paid (or has provided 
s a c i e n t  assurance that he will pay) whatever fee is deter- 
mined to be appropriate. 

* * * Char 'ng fees may also discourage frivolous request, 
especially for Yarge quantities of records the production of 
which would uselessly occupy agency personnel to the det- 
riment of the performance of other agency functions as well' 
as its service in filling legitimate requests for records. 

This committee's 1968 committee print containing a staff compi- 
lation and anfilysis noted that after 1 year of operation the problem 
of fees was already apparent: 

Another aspect of the law which could be used to block, 
rather than facilitate access, is the reference to fees (to the 
extent authorized by statute) to recover the costs of clerical 
handling of information requests. The intent of the law was 
to make information available to the pubhc, yet some 
agencies have raised possible financial barriers using the fee 
device. 

The analysis went on to cite the wide disparity of fees provided for 
in various agency regulations and the lack of any uniform standards. 
I t  stated further: 

Although the Freedom of Information Act does not address 
itself to the possibility that request for information may be 
considered fnvolous by the agencies, the Attorney General's 
memorandum states: 'Charging fees may also discourage 
frivolous requests . . .' In view of the mde range of applica- 
tion and search fees, it appears that there is no agreement on 
the use of fees to discourage 'frivolous requests,' although 
spokesmen for several agencies concede that this is the reason 
for some of their charges. Neither in the law nor in the 
Attorney General's memorandum is there a deh t i on  o f  
'frivolous' or a suggestion for the establishment of a h s -  

'a Pp. 26-27. 
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trative machinery to determine if a request is 'frivolous,' 
thus some agencies have abrogated to themselves more 
power in the handling of public information than the law 
intended. 

During the subcommittee hearings, considerable attention was de- 
voted to a discussion of fee schedules of various Federal agencies and 
the extent to which such search and co ying fees were being used to 
deny information that Congress inten ged to be made available to 
the public upon request under the act. Executive branch witnesses 
were also requested to supply information on the amount of fees 
collected under the act dunng the previous fiscal year.Iss 

Administrative Conference-Recommendation No. 24 

Valuable insights into the scope of this problem of administrative 
problems and fees were furnished by Mr. Roger C. Cramton, Chairman 
of the Administrative Conference of the United States, during his 
testimony on March 14, 1972.159 The Conference had undertaken 
some 2 years ago a detailed study of the implementation of the 
Freedom of Information Act and in May 197l had adopted Conference 
Recommendation No. 24, entitled "Principles and Guidelines for 
Implementation of the Freedom of Information Act." The recom- 
mendations have been transmitted to all Federal departments and 
agencies and, while not binding upen them, should receive most 
serious consideration because of the prestigious makeup of the 
Conference. 

Among the important recommendations of the Conference were 
those set forth in ''Patrt A, General Pririciples" : lBO 

(1) A restrictive interpretation of the exemptions authoriz- 
ing non-disclosure; 

(2) Pull assistance and timely action on public request for 
information; 

(3) Disclosure to the fullest extent possible of all but exempt 
parts of documents; 

(4) Specification of reasons when requests for information 
are denied, together with a statement as to how the denial 
may be appealed and to whom; and, finally, 

(5) Minimum fees for providing information, which 
should be waived when i t  is in the public interest to do so. 

Part B of Recommendation No. 24 provides that each agency 
should adopt procedural rules to effectuate the above principles and 
details guidelines as a model for the kinds of procedures that are appro- 
priate for such purpose. 

Part C of the recommendation calls upon each agency to establish 
a fair and equitable fee schedule relating to the provision of mforma- 
tion. I t  also proposes that a committee of representatives from the 
Office of Management and Budget (OMB), the Justice Department, 

'5s For examples of response, see hearings, pt. 5, pp. 1505, 1625,1679,1713,1763. See hearings, pt. 6, appendix
for a listing by agency; see also p. 58 of this report. 
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and the General Services Administration (GSA) should establish 
criteria for determining what are "fair and equitable fees." 

Conference Chairman Cramton told the subcommittee: lB1 
Recommendation 24 was communicated to all Federal 

agencies. They were asked to consider i t  seriously. They were 
also asked to respond to us by a given date as to the extent 
to which they had taken action pursuant to it and what 
further plans they had for such action. We have now .re- 
ceived comments from all but a handful of Federal agencies. 

Looking first to the five general principles of the recom- 
mendation, the record of compliance revealed by these agency 
responses is good. This assumes, of course, that comphance 
means a statement of intention to adhere to these prmciples 
in practice as distinguished from merely having them pubhcly 
stated in regulations. On this basis, we have rated about 25 
agencies as in substantial compliance with the policies of the 
recommendation, and 11 agencies in partial agreement, m t h  
further study underway. 

Mr. Cramton went on to point out, however, that with respect to 
''compliance with the major specific proposals of the guidelines, the 
record becomes more checkered." 

The Ofice of Legal Counsel, Department of Justice, took the 
initiative in calling a meeting of the interagency committee recom- 
mended in part C. The OMB and the GSA joined Justice in the inter- 
agency committee study,of fee schedules and the following conclusions 
were reached: 

(1) Fee schedules for routine reproduction or photocopying 
of documents are often too high; 

(2) 	Charges for time spent in routine search or in monitoring 
reproduction should be at  a clerical rate; 

(3) 	Considerable flexibility is necessary with respect to fees 
for nonroutine compilations and reproductions of files 
where searches may require use of prpfessional, op- 
erating, or management personnel. T h s  last problem 
is particularly acute because to charge actual costs 
would often result in a prohibitively high fee, thus 
frustrating the primary intent of the Freedom of In- 
formation. Act. 

OMB ~ i r e c t o r  George P. Shulta stated in a letter to Chairman 
Moorhead dated March 6, 1972: 

OMB joined with Justice and GSA to establish a com- 
mittee as recommended in part C of the Conference's Recom- 
mendation No. 24. The committee concluded that fees 
charged by agencies were lacking in uniformity and in some 
cases appeared to be excessive, and recommended that these 
matters be brought to agency attention. Action to give 

161 Ibid., p. 1222; see pp. 1232-1235 for text of Recommendation No. 24; the staff work was done by Prof. 
Donald A. Qiannella, Professor of Law. Villanova Law School; see p. 65 of this report for additional 
discussion of Recommendation No. 24. The new head ofthe Office of Legal Counselis Mr. Roger C. Cramton 
who, as Chairman of the Administrative Conference of the United States, testified befye the s!.?bcommit- 
tee on Recommendation No. 24 to improve the administration of the F O I  Act. ,:? 
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effect to this recommendation of the interagency committee 
is now in process, and I will be pleased to make a further 
report when that action is completed. 

Subsequent to the issuance of Recommendation No. 24 by the 
Administrative Conference, Chairman Moorhead requested the 
General Accounting Office (GAO) in a letter dated July 19, 197.1, to 
investigate the appropriateness of fees charged by Federal agencies 
for searching and copying. Several meetings between the subcom- 
mittee staff and CIAO investigators resulted in inquiries to the inter- 
agency committee established by Justice, OMB, and GSA as to 
progress being made on their study, so as to avoid unnecessary dupli- 
cation of effort by GAO. Conclusions of the interagency committee 
as stated above were duly referred to OMB because of its overall 
responsibility for the administration of user charges through Circular 
Np. A-25. 

On May 5, 1972, Chairman Moorhead was @dvised'by letter from 
Mr. William L. Gifford, S ecial Assistant to the President, that a 
memorandum, dated May 8,1972, had been sent to the heads of all 
executive departments and agencies "asking that they initiate a 
review of their agencies' charges for search, reproduction, and certifi- 
cation of records. The purpose of this review is to determine whether 
some reductions of current charges could be made while continuing 
to cover the costs of providing the service. The memorandum em- 
phasizes that fees should not be set at  an excessive level for the purpose 
of deterring requests for copies of records." le4 

Mr. Cramton summarized the findings of the Administrative Con- 
ference's survey of @ency fee schedules in his testimony: 

Almost every agency has a rule which calls for charging 
fees. 

Almost every agency has a rule permitting the waiver of any 
charge in appropriate cases and most make no charge where 
costs would be $1 or less * * *. 

Several a encies have a mandatory minimum charge for 
handling information requests whether any documents are 
provided or not. But mandatory fees are often not charged 
even when applicable * * *. 

Copying charges vary-widely, from 5 cents per page at  Agri- 
culture to perhaps as high as $1 per page at  the Selective 
Service System. A charge of 25 cents per page is most 
common. 

Clerical research charges vary widely, from a low of $3 
per hour at  the Veterans' Administration to as much as $7 
per hour at  the Renegotiation Board. 

The committee is concerned over the real possibility that search 
fees and copying charges may be used by an agency to effectively 
deny for exemption under subsection (b) of the act. As Chairman 
Moorhead pointed out during the hearings, many agencies have cir- 
cumvented the copying cost problem by leasing copying facilities to 
private companies who charge the public for the services. Such 
IM Hearings, pt. 4, pp. 1223-1224. 
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char es-which obviously include a profit margin for the company- 
are a ?so a matter of concern to this s~bcommittee. '~ 

Fee Problems Under Freedom of Information Act 

Several witnesses detailed their experiences with Federal agencies 
on the fee roblem. 

Reuben g. Robertson, 111,an attohey with the Center for the Study 
of Responsive Law, testged: 

M~ own view is that the search fee should be eliminated 
entirely, because it is essentially inconsistent with the basic 
provision of the Freedom of Information Act that the 
Government should properly index and file and maintain its 
records. 

The only reason that a search fee would be necessary is 
that there is no index in the agency of what information is 
available and where i t  is located. Very few, if any, agencies 
have gone to any kind of automatic data processing. Yery few 
have comprehensive resources where you can go and find out 
what is available, and how you can get it, and whom you are 
supposed to ask. 

One particular incident, which demonstrates the inten- 
tional harassment aspect, occurred when one of the students 
working under me in a study of air safety asked an official at 
the Federal Aviation Adrmnistration for the names of the 
26 inspectors who reported directly to him. He was charged 
a search fee for that mformation. That is typical of what can 
happen. 

Mr. Harrison Wellford, also with the Center for the Study of Re- 
sponsive Law, described to the subcommittee a case involving a scien- 
tist teaching at the University of Georgia who requested information 
on pesticides from the Department of Agriculture (USDA) and was 
asked to give some assurance "that he could pay at least a fee of $100 
before they would go to the trouble of making the search." lB7 

He went on to detail a personal case with the Department of Agri- 
culture, also involving pesticide information, in which the "USDA 
stated that if the information were made available, it would cost 
$91,840 to prepare the registration files for public viewing." lea 

Still another witness, Mr. Bertram Gottlieb of the Trans ortation PInstitute, told the subcommittee of his efforts to obtain in ormation 
from the Maritime Administration on all ships that had been pur- 
chased by American operators from the U.S. Government under the 
Ship Sales Act of 1946 and the amounts of operating differential 
subsidies each received from public funds.'B3 His request was turned 
down as being "too broad," whereupon he submitted the names of 
each .of the ships, obtained from another source. The Maritime Ad- 
ministration then quoted a minimum fee of $8 an hour for its personnel 
to produce the subsidy information requested, working on weekends, 
or a total minimum fee of some $12,000. Mr. Gottlieb testiiied that 
after "considerable dickering", he received permission to employ 

188 Ibid p 1252.
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some university students to review the agency records and in this 
way finally obtained the data-he was seeking. 

The imposition of fees by agencies for searching and copying infor- 
mation sought under the provisions of the FOI Act is further compli- 
cated by the agency's administrative costs. Chairman Moorhead 
pointed out: 170 

AIthough the authority to impose fees was designed to off- 
set the cost of the Government for the provision of requested 
information, i t  is questionable whether this intent is effec- 
tively being carried out. One regulatory agency did a 
statistical study of this problem. About 34,000 items for 
which a fee could have been charged were handled during 
the fiscal year in question. The fees collected would have 
amounted to about $17,000. However, some 11,000 bills 
would have been mailed to collect those fees. Since i t  costs 
this agency $1.60 to send out a bill, the cost of billing would 
have been about $17,600-or about $600 more than the 
amount they could have collected. At last word, the agency 
is still pondering the problem. 

During the hearings, departmental and agency witnesses were 
asked to furnish statistics on the amount of fees collected during 
fiscal year 1971 for search and reproduction of records made available 
under the FOI Act. Some departments, such as Defense and Trans- 
portation, said that they kept no such records; others provided esti- 
mates. The total fees collected by the 10 responding agencies that kept 
records was $345,955.17' 

110 Ibid p. 1218. The agency referred to Is Federal Power Cbmmission. 
111 See I;karings, pt. 6, appendix for a listing by agency. 



VII. PUBLIC INFORMATION VERSUS PUBLICITY 

I t  is axiomatic that the requirement for Government agencies to 
inform the public about their activities can result in propaganda. 
The line between "public information," "publicity or public relations," 
and "propaganda" is fine indeed and, like beauty, is often in the eye 
of the beholder. 

Mr. Robert Q. Beatty, HEW'S Assistant Secretary for Public 
Affairs, testified : 

Generally, in government, public information is "good" 
and public relations is "bad," because it's supposed to 
connote some sort of self-servin propaganda effort for the 
perpetuation of bureaucrats or po!fititlciana. 

As discussed elsewhere in this report, Beatty preferred the term 
"public affairs," and urged repeal of the 1913 statute which prohibits 
the use of appropriated funds to pay a "publicity expert." Such 
action is necessa to help legitimatize essential Government informa- 
tion activities anyto raise the role of public inlormation personnel to a 
higher level of professionalism and status within the agenc to enable 
them to fully participate in effectively administering the Keedom of 
Information Act. 

Warnings against press aeentry or image making by Federal a encies 
apply equally to those which seem to be administering the I?8I Act 
properly, as well as to those agencies which have made few changes in 
them public information policies and practices since the new Iaw took 
effect. Examples are apparent in the old line agencies like the Depart- 
ment of the Interior and in new agencies such as the Environmental 
Protection Agency (EPA), established after the enactment of the 
FOI Act. he Image of EPA 

"A Federal agency that wishes to have credibility with the public 
must be frank and open in its conduct of affairs," John R. Quarles, Jr., 
general counsel of EPA, testified about his agency's implementation 
of the Freedom of Information Act.174 

EPA witnesses also testified that final authority on refusals of access 
to public records rests with the agency's public affairs officers and that 
other provisions of the act are administered to speed the disclosure of 
information. For instance, tight limits are applied to the time EPA 
officials may take to make disclosure decisions, and fees for search and 
copying public records often are waived. Such forward-looking pro- 
visions for public access to EPA information can, however, be nullified 
when information activities become publicity-seeking devices. 

Shortly after testifying to EPA7s steadfast commitment to a proper 
Government information program the agency selected two New York 

1'2 Hearings, pt. 6, p. 1666. 
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City agencies to develop plans to advertise the work of EPA. Both 
agencies were to develop comprehensive advertising plans to cover, 
amon 
ing." # other things, "the image of EPA projected through advertis- 

76 One of the image-making companies was to concentrate on 
advertising strategy for inner city programs. The other company was 
to worry about the EPA's image in- the rest of the nation. 
_-The ency selected to handle the overall EPA "image problem" 
is ~ e e r 3 u ~ o i s  tCo. of New York City; the agency selected for an 
"inner-cit image-making plan" is John F. Small, Inc., of New 
York's d d i s o n  Avenue. Both agencies were directed to make sure 
their employees working on the project were thoroughly familiar with 
EPA's mission and the environmental problems i t  is supposed to 
help solve--details which the EPA's full-time public information 
staff would not have to spend time learning. 

The price EPA paid the advertising agencies to h d  out EPA's 
mission and develop an advertising program to sell EPA to the public 
was $101,535. The contracts were of an open-end nature, with wage 
rates pegged on an hourly basis for 22 employees specifically named 
in the contracts. The contracts call for the hourly rates to be paid 
"for the duration of this agreement,!' which is to be 1year from the 
date the contracts are ~igned."~ 

For John F. Small, Inc., the'hourly wages range from $50 an hour 
for Small himself and two of his top associates down to $25 an hour 
for a print production supervisor. For Geer, DuBois & Co., Inc., the 
hourly wages range from $50 an hour for Peter Geer and $40 an hour 
for his executive vice president, down to $16 an hour for a production 
and traffic operator. 

The Interior Department's Publicity Program 

The Department of the Interior confuses "image-making" with 
"public information" on a sli htly smaller scale than EPA. The agency 
paid $121 a day to a politica 7 publicity man to recommend improve- 
ments in Interior's public information practices and then decided that 
the public information report was not a public record under the FOI 
Act. 

Harry Treleaven, who worked in President Nixon's successful 1968 
campaign and was a leading character in the book '(The Selling of the 
President, 1968," prepared a report to Interior Secretary Rogers C. B. 
Morton on the information and public relations activities of the 
Department.'17 

The 85-page report was presented in April 1971. It included -18 
pages of general observations and recommendations with the remain- 
der covering in slightly more detail the information activities of the 
Department's 11 divisions.178 

Ward Sinclair, a reporter for the Louisville Courier-Journal, asked 
for co ies of the Treleaven report but was refused. He appealed the 
refusaIunder the F'reedom of Information Act but was again refused. 
Mr. Mitchell Melich, Solicitor of the Department of Interior, argued 

176 For details of these contracts see hearings, pt. 6, appendix. 
178 mid. 
177 This case is discussed at length in the hearings. see pt. 4 pp. 128(t1281and also pt. 6 pp. 17424751. 
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that the Treleaven report, designed to improve the Department's 
publicity practices was an "internal document" and exempt from 
public scrutiny under section (b)(5) of the Freedom of Information 
Act. He also testified: 

Just as important was the fact that disclosure would 
result in an unnecessary invasion of the personal privacy 
of those department employees named in the report. 

The Department had sent the Treleaven re ort to a number of 
Members of Con ess and also made it avai able to the Foreign P 
0 erations and 8overment Information Subcommittee. Chairman 
doorhead sent the subcommittee copy of the report back to the 
Department, pointing out that only the last sections named Interior 
Department employees and suggesting that the eneral comments and 
recommendations in the first 18 pages of the Tre feaven report be made 
available for the subcommittee's public record.1s0 

The Department reluctantly agreed to make public the first 18 
pages of the report except for a single paragraph which, Solicitor 
Melich argued, contained "references to named individuals, the dis- 
closure of which could prove an unwarranted embarrassment to those 
individuals." In  spite of the fact that the POI Act permits withholding 
under the privacy claim only if the information would constitute a 
"clearly unwarranted invasion of personal privacy", Solicitor Melich 
argued: 18' 

When the Secretary sought the advice and counsel of Mr. 
Treleaven a confidential relationship was established. Dis- 
closure of Mr. Treleaven's views with respect to a particular 
individual could result in personal embarrassment without 
serving any useful purpose. 

The University of Missouri Freedom of Information Center for- 
mally asked for access to the f is t  18 pages of the Treleaven Report, 
including the single censored paragraph. Apparently, investi ators 
for the center had access to the censored section-a section whic% had 
been included in the document given to many Members of Congress 
and circulated in the Interior Department. When the center appealed 
to Secretary of the Interior Rogers C. B. Morton to lift the censorship 
of the offending paragraph, the center identified the employee who 
might be embarrassed by identification."J2 

Harry Treleaven's censored paragraph had recommended that the 
Department's publicity practitioners should make greater use of Secre- 
tary Morton on televis~on, gettin him visually involved in newsworthy 
events. Treleaven's report said :8 

Secretary Morton is not only the most photogenic member 
of the administration-but he's also able to participate 
hysically in all kinds of outdoor situations and look natural. 

Tt's important that the communications program make full 
use of this, because it's a, way of making sure that the Secre- 
tary's statements get maximum exposure, as well as building 
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valuable goodwill for the Department and the administration. 
Information officers in each of the Bureaus should be required 
to submit, on a regular basis, ideas for this kind of involve- 
ment. (Every time this was suggested in an interview it  
immediately sparked ideas.) And arrangements for motion 
picture and still photography should be built into all personal 
appearance plans.Ia 

'8' mid. 



VIII. THE DEPARTMENT OF JUSTICE'S 	 ROLE IN THE 
ADMINISTRATION OF THE FREEDOM OF INFORMA-. 
TION ACT 

Shortly after the Reedom of Information Act was signed into law 
in 1966, the Department of Justice was assigned the task of preparing 
guidelines for the administration of the act by Federal departments 
and agencies. Supervision for the roject was assigned to then Assistant 
Attorney General Frank M. Ifozencraft, Office of Legal Counsel 
(OLC) a t  the D e ~ a r t m e n t . ' ~ ~  

These com rehensive guidelines, published in June 1967, were 
officially entit 7ed "Attorney General's Memorandum on the Public 
Information Section of the Administrative Procedure Act." The 
memorandum served as the basis for the drafting of regulations by 
executive agencies for the administration of the FOI Act, which 
became effective the following month.la6 Next to the act itself, and the 
le 'slative history contained m committee reports and debates on the 
b 8 ,  the Attorney General's memorandum has become the single most 
important inter retative document upon which executive departments 1"and agencies re y to defend judgments on what information should be 
made available to the public under the act. 

The foreword to the memorandum by Attorney General Ramsey 
Clark set forth the general principles accurately reflecting congressionn;l 
intent in enacting the POI Act and correctly pointed out that: Is' 

* * * Law is not wholly self-explanatory or self-executing. 
I t s  efficacy is heavily dependent on the sound judgment 
and faithful execution of those who direct and a d m s t e r  
our agencies of Government. 

This observation is particularly important in the case of the FOI Act, 
which represented such a vast departure in both the philosophy as well 
as th'e information practices of the Federal bureaucracy. 

As Mr. Wozencrnft stated: lS8 

The act was a watershed event, because i t  reversed the 
philosophy of releasing Government information. Previ
ously, the Government would withhold the document 
unless i t  was persuaded that there was a valid reason to dis
close it. Now, i t  muet release the document, unless it can 
establi3h a valid reason to withhold it. That was, and is, and 
should be, a cause for jubilation in itself, even though its 
promise has yet to be entirely fulfilled. 

As the hearing record clearly shows, the laudatory principles and 
goals set forth in the memorandum have seldom been achieved bv 
Federal agencies in their administration of the FOI Act. Part of the 
reason may be attributed to sections of the memorandum, which 

Is8 Mr.Wozencdt testified before the subcommittee hearings pt. 4 pp. 1068, et seq. 
108 See pp. 6-6 of this report for background discussidn of rnem'ormdum. 
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in its overall tone and in detailed discu~sions of the exemptions of 
subsection (b) of the act leans toward a restrictive interpretation of 
these key provisions. Codicting language in the House and Senate 
reports on the legislation and the natural tendency of an executive 
department to interpret any act in their favor may have contributed 
to the direction taken in this guideline document. 

The memorandum stressed an irnport,ant prinqiple of .the act-that 
the use of the nine exemptions of subsection (b) is pernllssive and not 
mandat<oiy, a point that many Federd agencies do not adequately 
reflect in their administration of the act over tho past 5 years. The 
memorandum stated: ls9 

* * * Agencies should also keep in mind that in some 
instances the public interest may best be served .bv disclosing, 
to the extent permitted by other laws, documents which 
they would be authorized to withhold under the exemptions. 

Mr. Wozencraft pointed out in his testimony that in the drafting of 
the memorandum, the interpretations of provisions of the FOI Act 
could only be "our best effort" and that "definitive answers" neces- 
sarily had to await judicial rulings to provide more clear interprets

- tions of some of the ambiguous portions of the statute.lgO 
There is no question that in the drafting of the memorandum, the 

Justice Department officials who were responsible made conscientious 
efforts to rovide an equitable guideline basis for administration of 
the act. d.Wozencraft testified that he and his staff consulted with 
general counsels of Federal agencies, with the staffs of the two con- 

essional committees which had jurisdiction over the legislation, with 
&r association groups, and with various organizations representing all 
segments of the news media.lgl , 

Justice Department's Triple Role 

The Department of Justice plays three roles under the Freedom of 
Information Act. First, as an executive department, i t  is. an '(agency" 
under the act and is subject to all of the same admnistrative pro- 
cedures in making information available under the act as are other 
Federal agen cies.lg2 

The second important function of the Department of Justice is i t s  
role as legal'counsel to the Federal Government. As the executive 
branch's "law firm", the Department has exercised considerable 
influence over the operation of the FOI Act since its enactment. Then 
Assistant Attorney Ralph E. Erickson told the subcommittee: lg3 

* * * The Civil Division of our Department handles the 
litigation for most Government agencies when suit is filed 
under the Freedom of Information Act. A status report 
indicated that as of January 1, 1972, the Civil Division had 
46 freedom of information suits pending in some stage of 
litigation * * *. 

189 Attorney General's memorandum pp. 2-3 
190 Hearings pt. 4 pp. 107C-1071.~ o ; a  valuaile study by the Ainerican Law Division Library of Con- 
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In information subsequently furnished to the subcommittee on the 
details of the Civil Division's role in handling litigation under the 
FOI Act, the number of cases had risen to 48 as of March 1, 1972, of 
which number some 12 cases "were being handled directly in all 
respects by Civil Division attorneys." In  two additional cases, "briefs 
were prepared by Civil Division attorneys and fled although the oral 
argument was left to the U.S. attorney's office." lW 

. 
The third, and most vital role played by the Justice Department 

affecting the governmentwide policies for administration of the Free- 
dom of Information Act is the advisory or consulting responsibilities 
exercised by the OEce of Legal Counsel through its Freedom of In- 
formation Committee, currently headed by Mr. Robert Saloschin . 
Mr. Erickson described in his testimony the broad groundrule?: lg6 

* * * In such [FOI] cases, our functions are limited by the 
decentralized administration of the act, as prescribed by 
Congress, in requiring each agency to act on requests for its 
own records. In other words, we generally have no authority 
to compel another agency to comply with a request for its 
records. Subject to this limitation, the functions of the 
Justice Department in freedom of information matters-are 
counseling, coordinating, and representing other agencies in 
court * * *. 

Work of the Freedom of Information Committee 

The Freedom of Information Committee, com osed of five lawyers 
from the Office of Legal Counsel and the Civil 8ivision, was created 
by a December 8, 1969, memorandum cosigned by Mr. William H. 
Rehnquist and Mr. William D. Ruckelshaus, then heads of the OLC 
and the Civil Division, respec t i~e ly .~~~ 

That memorandum was prompted by a series of events during 1968 
and 1969 that concerned administrative roblems under the POI 
Act being experienced by various Federa t' agencies. Mr. Erickson 
test5ed that the Department "began to be increasingly concerned 
that some agencies might be engaging in dubious or unwarranted 
denials of requests under the act, leading to litigation burdensome 
both to the requestor and to the Government. This feeling crystal- 
lized after the July 10, 1969, decision in the famous hearing aids 
case." 197 He .went on to say that this impression "was sharpened 
that same summer after various informal requests for assistance and 
advice reached us from agencies that were receiving the attentions of 
Mr. Nader and his associates." 

In addition to establishing the Freedom of Information Committee, 
the December 8, 1969, Rehnquist-Ruckelshaus memorandum, ad- 
dressed to "General Counsels of all Federal departments and agencies 
re coordination of certain administrative matters" under the FOI 
Act requested that the Department of Justice be consulted prior to 
the issuance of a final denial of a request for information if there was 
any possibility that the denial might result in litigation. The memo- 
randum made the following major point: IQ8 

101 Bid.  n 1197. 
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In discharging these functions, the Department has noted 
several developments which we believe warrant your atten- 
tion. First, the Government in recent months has lost cases 
in court which involved a number of the exemptions con- 
tained in the act. Consumers Union v. Veterans Administra- 
tion, 301 I?. Supp. 796 (S.D.N.Y. July 10, 1969) (involving 
exemptions 2 3, 4 and 5); General Services Administration v. 
B n s a , 415 fi. 2d 878 79th Cir. Aug. 26, 1969) (exemptiops 
4 and 5). Second, there has been considerable variation m 
agency practices with respect to consulting the Department 
on freedom of information controversies before the agency 
takes final action, which may result in the filing of suit 
against the agency. Third, there are particular problem 
areas under the act, which are common to a number of 
agencies, where an exchange of views may be beneficial. 

The implications of the judicial decisions cited abqve, as 
well as other cases, are under continuing review m the 
Department. However, enough review has already been ac- 
com lished to point to two conclusions: (1) Although the 
legaf basis for denying a particular request under the act 
may seem quite strong to an agency at the time it elects 
&ally to refuse access to the requested records, the just%- 
cation may appear considerably less strong when later 
viewed, in the context of adversar litigation, from the 
detached perspective of a court and 9rom the standpoint of 
the broad public policy of the act; (2) an agency denial 
leading to litigation and a possible adverse judicial decision 
may well have effects golng beyond the operations and 
programs of thft agency involved, insofar as it  .crefttes a 
precedent affecting other departments and agencies in the 
executive branch. 

In order 'to coordinate activities among Federal agencies and to 
avoid the creation of "bad" precedents under the POI Act from the 
Government's viewpoint, the Freedom of Information Committee in 
OLC was established. The memorandum said: lg9 

In  view of the foregoing, it seems manifestly desirable 
that, in most instances, litigation should be avoided if reason
ably practicable where the Government's prospects for 
success are subject to serious question. This can often best 
be done if, before a final agency rejection of a request has 
cpmmitted both sides to conflicting positions, the matte: is 
gven a timely and careful review, in terms of litigation 
risks, governmentwide implications, and the policy of the 
act, as well as the agency's own interests. To facilitate 
review of the nature just described, we need your coopera- 
tion. To improve cooperation on our part, we have just 
established an informal committee of representatives of the 
Civil Division and of the Office of Legal Counsel. The func- 
tions of this committee will be to assist in such review and 
he1 assure closer cooperation in our work. 

&e request that in the future you consult this Depart- 
ment before your agency issues a final denial of a request 
under the Freedom of Information Act if there is any sub- 

100 Bid. 
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stantial possibility that such denial might lead to a court 
decision adversely affecting the Government. Such consulta- 
tion will serve the review function discussed above, and in 
some instances may also enable us to assist you in reachmg a 
disposition of the matter reasonably satisfactory both to your 
agency and to the person making the request. The requested 
consultation may be undertaken formally or informally as 
you prefer, and ordinarily should be directed initially to the 
Office of Legal Counsel rather than to the Civil Division. 

This committee places great importance on the. role that the 
Freedom of Information Committee can and does, m many cases, 
play in the administrative processes of Federal agencies involving the 
handling and decisionmaking on requests made under the FOI Act. 
For the most part, it believes, the committee has had a salutary 
effect on the overall administration of the act. This committee also 
is convinced that the FOI Committee and the Office of Legal Counsel 
could-and should-exercise more of a leadership and coordinating 
function to improve the administrative machinery as well as to foster 
a more positive attitude in the Federal bureaucracy toward the basic 
principles and goals of the POI Act. These administrative problems 
were spelled out earlier in this report.200 

Mr. Erickson testified that through March 1, 1972, the FOI Com- 
mittee had received "an estimated 400 to 500 contacts, which have 
led to approximately 120 committee consultations * * * (and) have 
involved about 30 different agencies." 201 He explained the consulta- 
tion procedures as follows: 

Consultation procedures are usually quite simple. About 
80 percent of consultations are conducted by a face-to-face 
meeting of the committee with representatives of the agency. 
A encies usually send a lawyer and one or two operating 
odcials to a consultation, although the representation may 
vary from just one person to several and occasionally mcludes 
both the general counsel and the head of the agency. 
Typically the committee is represented by at  least three 
and usually four of its members. All five members are of 
course notified of every meeting, and sometimes all five 
attend. 

Speed is a major goal in all the committee's work, and it is 
usually obtained. A meeting usually occurs within less than 
a week of the phone contact which led to it, and.some are 
held the very next day. Sometimes papers that wll  be dis- 
cussed at  the meeting are shown to committee members 
beforehand. I 

The meetings vary in length from about 30 minutes on 
simple matters to 2 hours or more on com lex ones. No min
utes are kept, although any participant is Pree to take his own 
notes. The agencies usually get the committee's reaction 
immediately, from the discussion during the course of the 

zw See pp. 9-10 of this report. 
201 Hearings pt. 4, pp. 117'&1180.For a listing of agencies consulting with the FOI Committee see 

p 1181.for a listing of the range of subject areas covered by these 120 consultations see p. 1213.A collhquy
i i t h  I&.Ericksdn revealed the fact that the FOI Committee does not respond tokequests by the public for 
such counseling; seep. 1195. 



meeting, although in some cases there may be further tele- 
phone calls or other contacts after a meeting. As for the re- 
maining 20 percent or so of committee consultations which do 
not involve a face-to-face meeting with agency representatives, 
the usual rocedure is that pa ers from the agency are clrcu- . 
lated to tge committee mem gers, who read them and p v e  
their comments to the chairman, and if no further discussion 
is needed, the chairman gives the agency the committee's 
collective reaction by telephone. 

Mr. Ericksonindicated to the subcommittee that "the rate of consulta- 
tions seems to be accelerating, and is estimated to be running now a t  
roughly between 75 and 100 a year." 

Ac~ording to his testimony, the FOI committee's consultations on 
the 120 cases through March 1, 1972, resulted in advice to the agencies 
that  (1) the information was clearly exempted from disclosure- 
about 40 cases or one-third; (2) the information was probably not 
exempt and should be released-about 40 cases or one-third; and (3) 
the information was in an uncertain category, suggesting an alternative 
solution or a practical accommodation of the dispute over disclosure- 
aboat 40 cases or ~ n e - t h i r d . ~ ~ ~  

I t  is d a c u l t  to determine precisely what effect theFOI Committee's 
recommendations have had on a ency decisions in FOI Act requests. 
The informal nature of the wor h of the committee and the lack of 
documentary evidence of subsequent actions taken by the individual 
agencies on cases brought to the committee for consultation points up 
one of the administrative weaknesses of the procedure. Nevertheless, 
the Committee on Government Opsrations shares the positive view 
of the Department toward the work of the FOI Committee in helping 
to encourage greater understanding of the act and to help bring about 
a more enlightened administration of the act within the Federal 
bureaucracy. 

This committee's studies of the FOI Act's operational status after 
5 years would generally parallel the evaluation stated by Mr. Erickson 
a t  the conclusion of his testimony: 

* * * The act is an epochal step in democratic government. 
Our experience indicates that that act is working, but that 
much additional effort, experience, good judgment, and good 
will may be needed to keep i t  working and to,improve its 
operations. 

Ibid.. pp. 1182-1183 
 
nrJ Ibid., p. 1184. 
 



IX. LITIGATION UNDER THE FREEDOM OF 
INFORMATION ACT-1967-1972 

The ultimate weapon provided to the public under the Freedom of 
Information Act that can be wielded ainst a recalcitrant Federal 
bureaucracy is the right to fla suit in a b.S. District Court to obtain 
requested Government records if all other efforts are fruitless. The 
law directs that such cases be considered in the form of in'unctive 
proceedings against the Government. Such cases are considere d de novo 
and the burden is on the agency to justify its refusal to make records 
available to the complainant. In the case of noncompliance with the 
order of the court in such cases, the responsible Government em- 
ployee or member of the uniformed service involved in the suit may 
be punished for contempt.204 

No law is self-enforcing, least of all a law designed to help 
the citizen in a contest with the government. Thus, the Free- 
dom of Information Act has a built-in enforcement tool- 
the citizen's right to go to court and force the government 
to prove the need to withhold public records. 

The court-enforcement provision has been used effectively 
during the first 4 years the act has been in operation. In some 
areas-particularly the protection of national defense in- 
formation and the protection of investigatory files-the 
courts have been reluctant to order the disclosure of gov- 
ernment secrets. In other areas-particularly' the contention 
that privileged hancial information and internal memoranda 
must be hidden from the public-the courts have rejected 
Government arguments. 

Hopefully, Government agencies will consider the trend 
of court action and stop using the excuses for secrecy which 
have been rejected by the courts. If not, it  may be necessary 
for Congress to amend the F'reedom of Information Act to 
limit further the Government's claim that routine financial 
information and government memoranda are not public 
records. 205 

As noted earlier, the Justice Department witness stated that about 
200 suits have been fled under the FOI Act, and that some 48 cases 
were pending in the Civil Division as of March 1, 1972. He estimated 
that the Government's position has been sustained in about half of 
the POI cases litigated nationwide, "although the Government has 
had very little success in the Court of Appeals for the District of 
Columbia circuit." 206 

Another witness told the subcommittee :207 

So far the act has received relatively little examination by 

the courts, despite the hundred or so cases that have thus far . 
 



appeared. My count indicates that the Federal courts of 
appeals have decided only 17 cases. Nine of these have 
occurred, as might be expected, in the District of Columbia 
circuit. We are seeing some trends developing in this circuit. 
But the Supreme Court, except for yesterday's announce
ment, has yet to pass on any of the complex issues of pnvacy 
and disclosure which are raised in the act. Some of thqse 
difEcult problems are perhaps better left to careful judicial 
development, and this will certainly occur. 

It is diflicult to deal adequately in this report with the matter of 
court decisions under the FOI Act in sufficient detail to make such an 
analysis meaningful in this context. Moreover, oversimplification of 
case references would necessarily tend to be misleading to Members of 
Congress, private attorneys, Government officials, students, and 
others who will utilize the contents of this report. For this reason, the 
committee has included in the hearing record a comprehensive analy- 
sis, summary, major holdings, and important court dicta on more than 
30 of the leading cases decided thus far under the act. These objective 
studies were prepared by researchers in the American Law Division of 
the Congressional Research Service of the Library of Congress.208 The 
general summary of court decisions that follows is taken from these 
studies. 

Within this caveat, i t  is accurate to state in a summary fashion, 
that the courts have been generally reluctant to order the disclosure 
of Government information falling within exemption (b)(l) of the 
act-information "specifically required by Executive order to be kept 
secret in the interest of the national defense or foreign policyH-and 
exemption (b) (7)-"investigatory files com iled for law enforcement 
purposes except to the extent available by Paw to a party other than 
an agency." 

On the other hand, the courts have generally ruled against the 
Government's contention that "trade secrets and commercial or 
financial information obtained from a person and privileged or c o d -  
dential" should be withheld from the public under exception (b)(4) 
of the act. In a majority of the cases thus far decided, the courts have 
also rejected Government arguments that "interagency or intra-agency 
memorandums or letters which would not be available by law to a 
party other than an agency in litigation with the agency" should be 
withheld from public disclosure under exemption (b) (5). 

There have been too few court decisions to indicate a clear pattern 
on other sections of the FOI Act, including several of the other exemp- 
tions permitted in subsection (b). A number of other valid observations 
may be made, however, on the basis of the Library of Congress studies: 

(1) the courts 	are taking seriously the statutory grant of 
authority to enjoln the agency from withholding 
agency records and to order the production of any 
agency records improperly withheld; 

(2) 	 the courts are following the statutory directive to put 
the burden of proof that withholding of requested in- 
formation is necessary on the shoulders of the Govern- . 
ment agency that withholds public records; 

Ibid.,pp. 1344-1387. 



(3) 	while the courts do not always rule in favor of the pereon 
seeking access to public records, they have exercised a 
judgment that used to be exercised solely by the 
Federal, bureaucracy, often having a .personal or politi- 
cal stake in keeping i t  secret; 

(4) 	the courts have generally ruled that on the question of an 
"identifiable record" requested by the public under the 
act, the Government agency may not use the idents- 
cation requirement as an excuse for withholding 
because the means Ld identify documents are solely 
within the control of the agency holding the requested 
record; 

(5) 	the courts have rejected Government arguments that 
the particular information being sought could be 
ferreted out by diligent search outside the Govern- 
ment: 

(6) 	the courts have also ruled against Government claims 
that all of a public record could be withheld if only 
part of the document is exempt from disclosure under 
the Act; 

(7) 	the courts have likewise rejected arguments that a Govern- 
ment unit is not an "agency" covered by the law, even 
though i t  has substantial independent authority to 
exercise speci6c functions; and 

(8) 	the courts have a spotty record with regard to the pro- 
vision of the Act that directs "precedence on the 
docket" and expeditious handling of FOI Act cases. 
This particular observation is dealt with later in this 
section of the report in detail. 

The analysis of litigation under the FOI Act does not take into 
account the many thousands of Government documents, records, 
and other information which have been made available to the public 
upon request without the necessity of resorting to relief in the courts. 
Nor does such analysis clearly reflect the results of the administra- 
tive actions taken upon requests for information by Government 
agencies. 

Of the 2,195 denials of information reported in detail to the subcom- 
mittee by 29 major departments and agencies, only 296 were appealed 
administratively within the agency by the requestor. Of this number, 
196 origin81 denials were upheld by appeal to higher authority, while 
37 denials were reversed; an additional 42 original denials were re- 
versed in part through appeal. But in only 99 cases where the requestor 
was finally denied information by an agency was court action initiated. 
In only 23 of these 99 cases was the a.gency's refusal to furnish the 
information requested sustained by the courts. The agency's refusal 
was reversed in whole or in part by the courts in 32 of the cases.209 

Thus, while there have been too few landmark cases by the courts to 
accurately interpret many sections of the 3'01Act during the 5 years 
since i t  became effective, the record shows that by and large the courts 
are effectively exercising their responsibility to judge the Govern- 

209 Hearings, pt. 4 pp. 1338-1343. The total of 99 cases used here is substantially less than the 200 F O I  
cases rnentloned earlier because they represent the experience of only the 29 largest Federal agencies; more- 
over many suits are dropped before being acted upon by the court as information requested is often made 
avadhble. 



ment's stewardship of the people's right to know and the courts' 
judgment has usually been against unjustifiable Government secrecy. 

The High Cost of Obtaining Relief 

Many private attorneys and public interest organizations who 
testified before the subcommittee stressed the high cost of litigation 
under the FOI Act. This fact is also reflected in the statistical analysis 
of agency denials based on the subcommittee's questionnaire, which 
shows that of the 2,195 denials of information cited above, 640 werc 
requests for government information or records by corporations and 
private law firms-about 30 percent of the total, while only 90 repre
sented denied requests from the media; 85 from public interest groups; 
41 from researchers; and 13 from labor unions. Some 547 were lumped 
as "other," which included other categories of miscellaneous organiza- 
tions and the individual citizens.210 A review of the cases listed in the 
Library of Congress study mentioned above will confirm the large 
number of them that involve corporations or law f i m s  representing 
citizen complainants. 

Few individuals can afford the expense of litigating a suit under 
the Freedom of Information Act, even though the agency's decision 
to withhold information may be clearly unlawful. Mr. Reuben B. 
Robertson, 111, an attorney with the Center for the Study of Re- 
sponsive Law pointed out during the hearings: 

The filing of any suit, of course, entails obtaining legal 
counsel, i t  involves the expenses of legal costs and fees, 
and a great deal of time and delay. Most people, I think, 
when they are confronted with this kind of an approach do 
tend to go away. Often we have found that. just the filing 
of a suit is enough to get the Government to release the 
information. * * * 

Harrison Wellford stated that: 212 

* * * One problem is that the act expects of public officials 
an obedience to the unenforceable. If a public officer ignores 
the act, the citizen must engage the agency in court, the 
only recourse afforded by the act. Those who can afford legal 
challenge are those special interests who need the FOIA 
least of all. Examination of court records establish this point. 
In  the f i s t  2 years of FOIA, 40 cases mere brought under the 
act. .Thirty-seven of these involved corporations or 

arties seeking information for some private claim or I!nVat:enefit 
bnly three cases involved a demand by the public at  large for 
information. Most surprising of all, no member of the media, 
which should be the prime beneficiary of the FOlA, had 
initiated a single court action under the act. In  practice, 
therefore, the attitudes of agency personnel determined 
whether FOIA mas to be a pathway or roadblock for citizen 
access. 

no Ibid. 
 
211 Ibid p. 1252 see pp 55 and 56 of this report [or a discussion of remedies. 
 
a2 1bid" p. 1%;. A u&ue approach to the problem of high costs in F O I  suits involving low-income 
 

citizens i:a class action suit by five low-incomo homeowners representing the interests of over 30 000 such 
persons in Philadelphia. The suit was filed by an attorney with the Community Legal Services, M;. George
D. Oould, who testlfled before the subcomm~ttee. See heanngs, pt. 5, pp. 1402-1403. 



I t  has been pointed out that the costs of the Government in defend- 
ing suits against the public, costing hundreds of thousands of tax
payers' dollars, are provided through agency budgets. Of course, the 
tremendous manpower and resources o! the Justice Department can 
be brought into play agamst any plamtiff b11nging suit under the 
F01 Act. These court costs and attorney's fees of the Government 
are, in effect, also being borne by the individual citizen- laintiff 
through his taxes that go to ay for the cost of,running the eovern- 
ment, including the salary o ?his adversary in court. 

As a deterrent to the action of a governmental oEcial who abuses 
his authority, either by a willful misinterpretation of the FOI Act or 
by some other action to deny information to an individual, i t  was 
su gested in one colloquy dunng the hearings that such Government 
of fcia1 be subject to a b e  or administrative reprimand. The witness, 
Mr. William Dobrovir, a Washington attorney replied: 

Well, I do not thhk  that a h e  would be appropriate, but 
certainly an administrative reprimand or something that 
would go in the official's iile, assuming it is a civil service per- 
son, something that wouldgo in his He that would show that he 
made this decision, and that the decision was wrong, or was 
made, and if the court ruled, you b o w ,  the decision was made, 
in bad faith-but ordinarily courts do not do that. 

Delay in Filing Responsive Pleadings 

A major complaint voiced by a number of witnesses who have had 
extensive experience in Freedom of Information Act litigation is the 
delay in responsive pleadings by the Government. Under the Federal 
Rules of Civil Procedure, the Government is accorded 60 days in 
which to answer the complaint and each additional motion. Private 
litigants, on the other hand, must respond within 20 days in each such 
case. This has led to interminable delays in the adjudication of suits 
under the FOI Act, since the Government often makes full use of the 
time period accorded to them for response, and in some cases exceeds 
the 60-day limitation. Information sought by plaintiffs from Govern- 
ment is likely to be a perishable commodity, and in many cases these 
procedural delays by Government attorneys-whether or not made 
in good faith-may result in substantive damage to the plaintiff's 
case. I n  some instances, such foot-dra ging in the courts can render 
the information totally useless, if and w gen i t  is ever made available by 
the Federal bureaucracy. 

Typical of the comments by witnesses are these statements: 
* * * The Government should, upon complaint in court, be 

given the same 20-day period in which to reply as is accorded 
to private parties in a case in Federal court, and not the 60 
days normally given to the Government. And the Freedom of 
Information cases, in fact, should be expedited in hearing, 
which they currently are 

* * * If Isue a citizen in the Federal diskct  court, they have 
20 days in which to respond; yet if I sue the Federal Govern- 
ment under this (FOI) act, even though Congress intended 

213 Hearings pt. 6, p. 1427. 
 
Bernard kensterwald, Jr., Washington attorney, ibid., p. 1377. 
 



that there be an immediate action, there are 60 days in 
which the Government can respond. But I think certainly 
there ought to be a shortening of that time through either 
the rules of Federal procedure or, more specifically, through 
congressional action.216 

* * * * * 
A colloquy between Representative Erlenborn and these two wit- 

nesses on this problem of Government delay in filing responses pro- 
duced a positive approach: m 

Mr. ERLENBORN. AS a last observation, I would agree with 
many of the suggestions that have been made here today as 
to speeding up the process. It seems to me that any action 
bogs down with 60 days for G n g  of an answer; and no final 
decision for a good deal of time after that makes the infor- 
mation in many cases useless, and probably inhibits the 
fling of suits. Perha s either the establishment of some 
central office for m a L g  h a 1  decisions s t  the executive 
level, or putting the burden on the head of the agency, 
rather than having it dis ersed in various places within the 
agency, might also be hegful, with some set period of time 
for appealing, say, from the decision of some bureau chief 
to the head of the agency, the Cabinet officer or the chair- 
man of the independent regulatory agency. This would cen- 
tralize at least within that agency decisionmaking, and you 
would have some coherent policy of that agency. 

Mr. FENSTERWALD. I t  is centralized in the Justice Depart- 
ment now. I do not know how successful it is, but they have 
requested all departments and agencies to clear with them 
any h a 1  denial before it goes forward. 

Mr. ERLENBORN. What about a formal written statement 
from the head of the agency? For example, if you wanted 
information from Defense, Mr. Laird himself would have to 
make the ultimate decision? 

Mr. EASS.With a time limit on it? 
Mr. ERLENBORN. Yes; with a time limit on it. Would that 

be helpful? 
 
Mr. EASS.Very much so. 
 
Mr. ERLENBOILN. 
I t  is better to have him do it, or some 

person within the Defense Establishment at a lower level? 
Mr. KASS. Congressman, if I could give you some of my 

own background on this quickly, having participated to some 
extent in the drafting of this, there was no specific proce- 
dure in the Freedom of Information Act itself requiring these 
exhaustive administrative remedies. When the Justice De- 
partment prepared their memorandum and discussed it with 
the committee, and the committee staff, trying to incprpo- 
rate some form of exhaustion of administrative remedies at 
the top of the agency, there was no objection because what 
was pointed out to us by Frank Wozencraft and others who 
have been here before, the main reason for that was to let 
somebody in the very top, in a political and substantive posl- 
tion, make a final determination. 

"Qenny L. Kass, Washington attorney, ibid., p. 1380. 
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This is the problem, except in the Justice Department if 
you write the Attorney General, he will not answer you be- 
cause he has to make the h a 1  response. You have to write 
him again, two or three more times, before you ever get a 
response.

Mr. ERLENBORN.Well, I certainly would hope that one of 
the things that me could consider and do would be to put 
some short time limit in the act. 

A statistical analysis of 33 FOI Act suits filed in the U.S. Dis
trict Court for the District of Columbia shows that it took an average 
of 68 days for the Government to file a responsive pleading and an 
average of 167 days before the POI Act was decided by the court.217 
This record hardly meets the criteria spelled out in subsection (a)(3) 
of the act that, except for cases the court deems of greater importance, 
FOI Act cases shall have "precedence on the docket," shall be assi ned 
for hearin and trial "at the earliest practicable date," and sha 1 be 
"expedited in every way." 

Y 
Since the administrative remedies had been fully or partially ex- 

hausted in each of these 33 cases, the Government attorneys were 
fully aware of the subjects of the information request at issue even 
before the complaint was fled by the plaintiff. Thus, in such FOI 
cases it is difscult, if not impossible, to defend the rationale for extend- 
ing to the Government the 60-day period for response-three times 
that accorded to private parties-because of its size and complexity 
of administrative behavior. The affected Federal agency would have 
already reviewed the nature of the information requested, the bases 
i t  might have to rely upon under the exemptions permitted under 
the FOI Act, and quite possibly would have already consulted with 
the Justice Department's FOI Committee as to the legal precedents 
that might apply. Therefore, the need for 60 days to prepare the 
necessary response to defend the suit for the Government can only 
work to the disadvantage of the plaintiff. 

The Dobrovir analysis shows that in 19 of the 33 cases the Gov- 
ernment took longer than 60 days to f le a responsive pleading. One 
case took 140 days, another 137 days, another 135 days, another 105 
days, another 104 days, and still another took 103 days. The fact 
that the average of all 33 cases was higher than the 60-day period 
provided for in the Federal Rules of Civil Procedure is a danger signal 
that prompts remedial action, since i t  strongly suggests that the pro- 
cedural footdragging by Government attorneys in FOI Act suits 
may be negating the congressional intent and basic purpose of the 
act. 

Other Problems Involving Court Interpretations 

Other related problems involving court interpretations .of parts of 
the FOI Act deal with the phrase in subsection (a) (3) "shall make the 
records promptly available to any person." As has been stated earlier, 
Congress eliminated the "need to know" requirement contained in the 
old section 3 of the Administrative Procedure Act when it enacted the 
POI Act. Yet some courts continue to inquire into a person's "need to 
know" during hearings on FOI cases. I t  was not the intent of Congress 

217The analysis was prepared by attorney William Dobrovir; see hearings, pt. 6. p. 1398, for table 
shomng dates and case identification. 



that any person should have to have a stated reason for wishing to see 
any particular Government document or record, nor should that 
motivation be a matter for the courts to concern themselves with dur- 
ing litigation under the act. 

Finally, some courts have decided for themselves that it is discre- 
tionary with them whether they order the production of information 
which is held not to be subject to the exemptions permitted by sub- 
section (b) of the FOI Act. In effect, they are applying theories of 
equity to balance the need of the individual citizen to the information 
requested under the act and the need of the Government to withhold 
such information. Information requested under the act by the plaintiff 
should be considered on1 with respect to whether or not the Gov- 
ernment's arguments fu 211 the "burden of proof" requirement that 
the information is subject to the subsection (b) exemptions claimed. 
If the court h d s  that the Government has not met such test, the 
informativn should be ordered to be made promptly available to the 
plaintiff solely on the substantive merits of the case. 

Summary 

By and large, the Federal courts have taken adequate notice of the 
importance of tbe Freedom of lnformation Act as a milestone enact- 
ment by Congress of the fundamental right of all Americans to be 
informed about the business of their Government. Perhaps the most 
eloquent statements by a court in this regard were contained in the 
Soucie v. David case: 218 

Congress passed the Freedom of Information Act in 
response to a Persistent problem of le 'slators and citizens, 
the problem o obtaining adequate inPormation to evaluate 
Pederal programs and formulate wise policies. Congress rec- 
ognized that the public cannot make intelligent. decisions 
without such information, and that governmental institutions 
become unresponsive to public needs if knowledge of their 
activities is denied to the people and their representatives. 
The touchstone of any proceedings under the Act must be the 
clear legislative intent to assure public access to all overn
mental records whose disclosure would not s i d c a n t l y  
harm specific governmental interests. The policy of the 
act requires that the disclosure requirement be construed 
broadly, the exemptions narrowIy. 

218 Sowie v. Daofd, 448 F.2d 1067,2ERC 1626 (D.C. Cir. 1971). 



X. ADMINISTRATIVE AND LEGISLATIVE OBJECTIVES 
TO STRENGTHEN AND IMPROVE THE OPERATION OF 
THE FREEDOM OF INFORMATION ACT-

Opponents of the legislation that became the Preedom of Informa- 

tion Act issued dire warnings to the effect that i f  the bill were enacted 
"the administrative processes of the Federal Government would 
grind to a halt," that "the President would spend all his time re- 
s ondiig to requests for information from high school students," that 
#OI cases "would overburden the Federal courts." They implied that 
the pillars of the Republic would collapse. Extreme arguments on 
specific legislative proposals usually are far-fetched exaggerations 
that cannot stand the tests of time or rational analyses. Such is the 
case with respect to the exa gerated claims about the effect of the 
FOI Act on the processes of government. 

Witnesses who expressed an opinion about the way in which the 
FOI Act has operated during these past 5 years were overwhelmingly 
positive in their comments, varying only in the degree of salutary effect 
the act has had on the Federal bureaucracy. T ical of the comments 
made by the slibcommittee witnesses are the f io owing: 

Mr. LEWIS. * * * SO, from the standpoint of making in- 
formation freely available, the freedom of information law, I 
felt, was a real milestone in the long history of sensitive re- 
lationships centered on the peoples' "right to knowJJ versus 
the need Government has felt to withhold information for 
national security or other reasons. 

For a government information oficer, a strategic part of 
whose job was to keep information moving, the new law had 
distinct advantages in its policy direction for disclosure, and 
in the provisions that put the burden of proof for withholding 
on the Government and which gave citizens the right to 
seek legal action against withholding. Particularly m the 
early phases of the law's application, these measures brought 
about a more positive attitude toward disclosure among 
administrative and other officials, and they strengthened 
the hands of those responsible for release of informa
tion. * * * 219 

Mr. WOZENCRAFT.* * * NOW, after almost 5 years under 
the act, those who expected it to strip away the veils of 
Government secrecy feel cheated; and those who predicted 
disaster grumblingly insist that although the pillars of the 
Republic have not crumbled the act has been an expensive 
and troublesome nuisance and they wish it would go away. 

Hearings, pt. 4, p. 1016. 
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Since I shared neither set of expectations, I share neither 
view today. I have been disappointed that the act has not 
yet had more impact, but I am far from disheartened. The 
drafting of the act leaves much to be desired, and its imple- 
mentation far more. Nevertheless, viewed objectively and 
disregarding excessive fears or expectations, the act remains a 
watershed event in the history of Government, unprece- 
dented, as far as I know, by any other nation.* * * 220 

Mr. ERICKSON. * * * In conclusion, we at Justice are 
working with you in Congress as participants, within our own 
branch of Government, in the task of trying to insure the 
success of the Freedom of Information Act. The act is an 
epochal step in democratic government. Our experience 
indicates that that act is working, but that much additional 
effort, experience, good judgment, and good will may be 
needed to keep i t  working and to improve its operations. You 
may be assured the Department of Justice mll continue to 
give its best efforts toward a fair, reasonable and effective 
administration of the act * * *.221 

Mr. HUNTER. * * * In thc spring issue of the Texas Law 
Review, in an article entitled "The Games Bureaucrats Play; 
Hide and Seek Under the Freedom of Information Act," 
Mrs. Joan Katz of Mr. Ralph Nader's Center for Responsive 
Law says: 

[The Act] has not fulfilled its advocates most 
modest aspirations * * *. The ambiguities and 
deficiencies of [the statute] will be remedied, if at all, 
only by the passage of new and improved legislation. 

These are harsh judgments. After 4% years as one of the 
act's principal administrators in HEW, my opinion is that 
the truth, as i t  usually does, lies somewhere in between. 
I believe that the law's general effect has been salutary 
and has worked in the public interest. I believe, however, 
that there are faults in the act and in its administration 
in the executive branch which are indeed grievous and need 
correction. These hearings are most welcome, for there has 
been world enough and time to make a prqper assessment 
of the act * * *. 222 

, -

Mr. REEDY. * * * I think that you gentlemen performed 
a very valuable service when you passed the Freedom of 
Information Act. I am not quite certain that you are going 
to get a large number of cases under it, or that you are going 
to get a lot of information out of it. But frequently the value 
of legislation consists in the fact that i t  exists and that every 
government official knows that the press has an ultimate 
weapon against him if he becomes a little bit too tight, too 

'20 	 Hearings, pt. 4,p. 1069. 
Ibid., p. 1184. 
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tough in withholding information. This means he will be 
considerably more candid. 

But, you would still have to get back to the other question 
of what good is the weapon, if information can be placed into 
areas that cannot be reached by the normal processes. I 
am not a lawyer and I do not come here with specific recom- 
mendations because I think this is a legal question. But, I 
believe if I were in your position, gentlemen, this is the 
principal thing I would look at. What can be done about 
these huge, sprawling bureaucracies, these new agencies- that 
are being set up w i t h  the White House itself? * * * 2* 

James C. Hagerty, former press secretary to President Eisenhower, 
observed that Government information procedures "cannot remain 
static, for the simple reason that Government and public attitudes do 
not remain static." He urged a course of action precisely like that fol- 
lowed by the committee in studying, reviewing, and in this report, 
suggesting changes and modifications to the POI Act to meet the 
changing conditions and times. He told the subcommittee on the 
opening day of these hearings, as the leadoff witness: 224 

At the outset, I think i t  is pertinent to the discussion to 
point out that the proper dissemination of Government in- 
formation to the news media and to the public is by no means 
a new problem. I t  has been a fairly constant issue, in varying 
degrees, between Government, the news media and the 
citizens of our Nation almost since our founding days. 
From time to time in our country's history i t  has resulted 
in public distrust of the credibility of Government. It has 
also raised questions as to the responsibility and integrity 
of a free press. I t  has never been definitively solved and I 
am not sure i t  ever can be. 

But  hearings like this, I do believe, can be helpful and 
informative. Personally, I have always believed that Govern- 
ment information procedures, like Government itself, should 
be studied and reviewed periodically so that, if necessary, 
changes and modifications in policies and practices can be 
made to try to meet changing conditions and times. I t  cannot 
remain static, for the simple reason that Government and 
public attitudes do not remain static. 

I think i t  really comes down in principle and in practice 
to a matter. of understanding and balance between the 
Government and its citizens. Admittedly that under
standing and balance is d a c u l t  of constant attainment and 
sometimes i t  does get out of kilter, either unintentionally or 
deliberately. Yet, as the 1966 report from the House Com- 
mittee on Government Operations recommending passage 
of the Freedom of Information Act declared a t  that time, 
the goal should be the achievement of a workable balance 
-between the right of the people to know and the need of the 
Government to keep information in confidence to the extent 
necessary without permitting indiscriminate secrecy. 
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And, the report added, "the right of the individual to be 
able to find out how his Government is operating can be 
just as important to him as his right to privacy and his 
right to confide in his Government." 

Now, I don't think that any reasonable private citizen nor 
any individual in Government service can den such a goal 
as a necessary objective. But its practical actievement, it 
seems to me, lies in the key words "workable balance" and 
"without indiscriminate secrecy." 

For no one can also fail to realize-as indeed the Freedom 
of Information Act does in its nine exemptions-that Gov
ernment must conduct part of its operations privately if it 
is successfully to formulate its policies and reach its final 
decision in both foreign and domestic affairs. But once those 
final decisions are made, again with the exception of the 
exemptions voted in the act, they should become a matter 
of public record and knowledge without question, without 
bureaucratic delay or subterfuge. 

I t  is within this context and the broad philosophical conviction that 
underlies the Breedom of Information Act that the committee makes 
the following administrative and legislative recommendations based 
upon, the indepth investigations, studies, analyses, hearings, and 
day-to-day oversight of the administration of the act conducted by 
the Foreign Operations and Government Information Subcommittee. 

Administrative Recommendations 

' h e  committee recommends that the following administrative 
actions be taken by the appropriate Federal departments and agencies 
to improve the administration, operation, and obtain full compliance 
with the provisions of the FOI Act. (For findings and conclusions, see 
ch. 11of this report, f . 6.) 

The Department o Justice should 
-initiate a review of all agency regulations to determine 

the degree of compatibihty with the Attorney General's 
memorandum and subsequent court decisions. Wherever 
deficiencies or inadequacies are found, such agencies 
should be advised to promulgate necessary amendments 
to their regulations to bring them into conformity with 
the s bit, as well as the letter, of the FOI Act. 

-establis% a regular procedure by which the OBice of Legal 
Counsel will issue advisory opinions on the act to all 
agency general counsels and public information officers 
which opinions should also call attention to signi6cant 
court decisions in FOI Act cases. 

-prepare a pamphlet in simple, concise language for the 
general pubhc, to be ublished by the Government 
Printing Office, setting Forth the basic principles of the 
Breedom of Information Act, the rocedures by which a 
citizen may obtain Public records rom a Federal agency, P 
his right to appea a denial of his request, including 
cpurt remedies, and other similar advice concerning the 
citizen's rights under the act. 



Federal departments and agencies should 
-improve their system for keeping recbrds of requests for 

information under the FOI Act, thus making possible a 
more adequate evaluation of the agency's performance 
in complying with the revisions of the act. Such actionPshould include top-leve administration supervision and 
oversight. 

--each agency hetad should make a positive statement afhn
ing his ersonal commitment to the principles embodied 
in the 801Act. 

-centralize within the de artment or agency and provide 
policy direction to fiePd offices to proper1 implement 
administrative procedures affecting the FBI Act so as 
to achieve better coordination among all subagencies 
or units within the parent entity.

-require that letters refusing access to public records 
notify the requestor of the right of administrative 
appeal where it exists and cite the specitic subsection 
or subsections of the FOI Act which are the basis for 
the initial refusal. 

-assure maximum participation of and consultation with 
public information personnel in administrative actions 
under the Freedom of Information Act. 

-establish on a uniform basis the lowest reasonable search 
and reproduction fees for documents made available 
under the act and include provisions for waiver of 
fees in hardship cases or when waiver would serve tlie 
public interest. 

-institute seminars and other training procedures to make 
sure that all affected employees understand the im

ortance, intent and roper administration of the 
$01 Act, including tle preparation of pamphlets-explaining procedures under the act. 

Legislative Objectives 

The legislative history of the Preedom of Information Act is not 
clear and simple, nor is the act itself. I t  contains general hraseology, 
undefined terms, and loosely drawn provisions that have Eothered the 
courts as well as Government officials seeking to interpret the act. 
Like most important legislation, the version of the freedom of infor-
mation bill finally enacted into law after 11years of effort was a com-
promise that involved various public lpterest groups, the House of 
Representatives, the Senate, and officials of the executive branch. 
The purpose of the following legislative objectives is to clarify the 
compromises in the POI Act that have been the source of confusion 
and misinterpretation. They are also intended to reflect some of the 
leadiig court decisions that interpreted vague phraseology. These 
ob'ectives are based on the constructive suggestions presented to the 
subcommittee by leading legal authorities on the act.. 

The legislative objectives are, for the most part, m general, non-
legislative language. Specific statutory language to carry out the 
objectives of this report will be drafted for introduction and con
sideration by the committee. All but three of the legislative objectives 



are proposed amendments to the POI Act itself; the exceptions are 
within the jurisdiction of other legislative committees of the Congress 
and, of course, are advisory only. 

The committee recommends consideration of the following objec- 
tives for incorporation into the Freedom of Information Act to 
strengthen, clarify, and improve its operations : 
Section 662(a)(3) 

1. The requirement that a request for "identifiable records" should 
be reworded to require a "reasonable" identification of the record, 
consistent with court determinations that the requestor would not 
have access to detailed and complicated identification details. 

2. A new subsection should be added to provide that an agency 
shal1,grant or deny access to information within 10 working days of 
receipt of the request. An administrative appeal against the initial 
refusal also should be required, with a limit of 20 workiig days for the 
agency to act after receipt of such appeals. This subsection also 
should provide that the failure of the agency to  meet either the 10- 
or 20-day time limit shall constitute exhaustion of administrative 
remedies for purposes of litigation. 

3. The Government should be required to file responsive pleadings 
in freedom of information cases within 20 days. Under the present 
Federal Rules of Civil Procedure the Government is given 60 days to 
file pleadings in civil cases, while private litigants are accorded only 
20 da s. 

4. 6ourt costs and reasonable attorneys' fees should be awarded, 
in the discretion of the court, to the complainant if the court issues an 
injunction or order against the Government agency on a finding that 
the - .information sought was improperly withheld from the 
complainant. 

5. All Federal agencies should include in their annual report to 
Congress or trans&t to this committee by letter each year a report 
detailing their administration of the Freedom of Information Act. 
This report should include, a t  the very least, data on the number of 
requests for records under the act, the number of denials, the number 
of administrative appeals, the elapsed time in responding to initial 
requests and the handling of appeals, the number of suits filed within 
the year, the section relied upon in each denial, and any regulatory 
changes made during the year. 
Section 662(b)  

Subsection (b)(W) should be amended to insure that the exemption 
applies to internal personnel practices as well as internal rules. T.bs 
amendment also should clarify the fact that only sensitive operating 
manuals and guidelines, the disclosure of which would significantly 
impede or nullify a proper agency function, should be exempt from 
disclosure under this subsection. 

Subsection ( b ) ( 4 )  should be amended to clarify the intent of Con- 
gress that trade secrets and commercial or financial information can 
be withheld only if they actually are confidential. A general principle 
should be considered, providing that this exemption shall not apply to 
information furnished by any person when the purpose of rovidingBthe information is to secure a specific financial benefit or privi ege from 
the Federal Government. 
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Subsection (6) (6)  should be amended by substituting the word 
''records" for "files", thereby prohibiting the Government agencies 
from commingling nonexempt and exempt records in a single "He" 
thus claiming that all the records, including publicly available rec- 
ords, constitute an exempt ''file" 

Subsection (b) (7) should be amended to substitute "records" for 
"files" as in subsection (b)(6) and to clarify that only "specific" law 
enforcement purposes are to come within the scope of this exemption. 
Subsection (b) (7) should be amended to insure that certain categories 
of information are not to be considered exempt even if contained 
within an "investigative" record, such as 

(a) scientific tests, reports and data unless otherwise ex- 
em t under the act; 

) Goqernment inspection reports re'ating to health and 
safety; and 

(c) records or information relied upon in public policy state- 
ments, rules or regulations. 

This subsection also could be amended to provide that investigatory 
records or information shall be made available to the public once an 
investigation has ceased and adjudication, or the reasonable prospect 
thereof, has ended. It could also be amended to apply its provisions 
clearly to regulatory as well as judicial enforcement proceedings and 
to make clear that once an investigatory record becomes public 
information informants' names or identities or such information which 
would necessarily lead to the identification of such informant may 
continue to be withheld although other information they furnished 
shall not be withheld udess otherwise exempt. 

Recommendations to' Other Committees 

The committee respectfully recommends that the pertinent legis- 
lative committees of the House carefully review the record of the 
hearings and consider amendments to the statutes listed below to 
assist m efforts to strengthen and improve the overall capability of 
the public information machinery of the Federal Government. 

(I) Because of the documented need to upgrade the public informa- 
tion capability in our representative system and to provide for a 
legitimate, efficient; nonpartisan public information system within the 
executive branch; because of. the corresponding need to provide 
recognized status and smphas~s on the role of public information 
officers as the "bridge" between the Government and its citizens, the 
committee recommends that the appropriate committees of the Con- 
gress consider legislation that would repeal section 3107 of title 5, 
United States Code, a 1913 statute that prohibits the use of appropn- 
atcd funds "to pay a publicity expert" and which has acted to place 
dedicated public information personnel within the civil service in a 
status of illegitimacy. The committee further recommends that the 
Committee on Appropriations consider the elimination or modification 
of language included in a number of annual appropriation bills that 
limits expenditures for "publicity" or similar purposes. 

(See hearings, pt. 5, p. 1661; pt. 6, pp. 2155-2156; 9.2159 and pp. 
2170-2176; also pp. 48-52 of this report.) 



(2) The committee recommends that the Committee on Ways and 
Means review that portion of the hearings in which the conflict of 
section 1106 of the Social Security Act (42 U.S.C. 1306) with the 
Freedom of Information Act is discussed and consider legislation that 
would clarify section 1106 and the interpretation presently being given 
to that section by officials of the Social Security Administration, 
appears to extend i t  far beyond its original meaning and intent to 
protect the privacy of those covered under the Social Security Act. 
(See hearings, pt. 5, pp. 1681-1683.) 

(3) The Committee on the Judiciary should consider amending 
title 18, section 1905, United States Code, since a recent decision of 
the United States District Court for the District of Columbia has 
cast doubt on the extent to which section 1905 is itself a statute which 
specificdly exempts records from disclosure (Schapiro v. Securities 
and Exchange Commission, 339 F. Supp. 467 (February, 1972)). This 
section imposes criminal sanctions on government empl~yees who 
divulge certain categories of trade and financial information in the 
course of their official duties. I t  has often been cited. by Federal 
agencies as a statute prohibiting the release of information. We feel 
that the suggested amendment should clearly state the purpose of 
title 18, section 1905, so as to dispel the belief that this section 
authorizes the withholding of information otherwise available under 
the FOI Act. (See hearings, pt. 5, pp. 1643-1645, and p. 14 of this 
report.) 



ADDITIONAL VIEWS O F  HON. JOHN E. MOSS 

I concur with the findings, conclusions and recommendations in this 
report. The importance of freedom of information is greater than ever 
toda in light of the steady erosion of our Constitution by the Execu- 
tive TIranch under all of.the wartime administrations of both major 
political parties. This ominous trend must be reversed. 

There are fundamental things which separate our representative sys- 
tem of overnment from a dictatorship. They include : 

$1) free elections ; 
(2) freedom of information ;and 

two elements. Thus, it 
of the Constitution ut freedom 

of ex ression as the First Amendment to the Bill of ltig!ts. Nations 
may gave all the free elections they want but unless their citizens are 
tru y informed, those elections are largely meaningless. No citizen can 
adequately judge the performance of his leaders unless he has sufficient 
facts on which to make an informed jud ment. 

In dictatorships, the few who rule t5e many are removed only 'by 
death, some form of coup, or revolution. I n  democracies, the few who 
govern must account to the electorate-whether it be good news or bad 
news-and then regularly submit themselves to the judgment.of the 
people a t  the polls. That judgfrrent determines whether governmental 
power is to be continued or taken away. Of course, there is no guaran- 
tee that the peo le will makdthe right decision. There is only the hope 
they will do so. gictators have only contempt and distrust for the judg- 
ment of the people-in their words, the "many". For this reason, they 
control and manipulate information to serve the ends of the ruling 
few, making certain the people do not become restless enough to revolt. 
If the few are adroit in their maneuverings-propaganda, secrecy, dis- 
tortions, omissions and outright lies--they can hold the reins of govern- 
ment for years, even decades and, in some cases, generations. A de
mocracy withaut a free and truthful flow of information from overn
ment to its people is nothing more than an elected dictatorship %e can 
never permit this tohappen in America. 

JOHNE.Moss. 
(86) 
 



ADDITIONAL VIEWS O F  HON. BELLA S. ABZUG 

This report performs a needed and valuable service for the Ameri- 
can people. ' 

Congress enacted the Freedom of Information Act in the firm belief 
that a democracy works best when the people have maximum infor- 
mation about their government's activities. . 

The Freedom of Information Act established the policy that dis- 
closure should be the general rule, rather than the exception-that all 
persons should have equal rights of access to government information, 
rather than only a favored few-and that when a citizen requests 
information from a government agency, the burden of proof should 
be on the government to justify withholding it, rather than on the 
citizen to justify its release. The Act gave the citizen who is improperly 
denied access to government information the right to challenge that 
denial in court. 

Yet the Committee's in-depth examination, which included 41 days 
of public hearings, shows that government agencies are widely evad- 
ing these hopes and goals of Congress and the Nation. The report 
cites several ways in which this evasion occurs. Among these are: 
excessive delays in responding to requests for information, excessive 
fees charged for copying documents, deliberate denials of information 
in the hope that the high cost of litigating every case would frustrate 
requests for information, and widespread reluctance of government 
officials to let the people know the truth about what goes on in 
government. 

I commend the Committee for this excellent report. 
However, the Committee has failed to note one of the major aspects 

of the government's rather poor record in achieving the goals of the 
Freedom of Information Act, namely, the makeup and experience of 
the people who head and staff the public information offices of Federal 
Government agencies. 

There are, according to the Offike of Management and Budget, more 
than 6,000 full-time Federal Government employees involved m public 
1.elations and information worlr. I n  addition, many thousands of addi- 
tional Federal officials and employees spend much of their tirne making 
speeches, attending meetings. writing articles, and in other ways ex- 
p1ainii;g the Government's work and. program to the public. Fairly 
extensive studies about their. coinpositlon and experience have already 
been conducted by this C:ommittee7s Foreign Operations and Govern- 
ment Information Subcommittee, and bv the MTashington office of the 
Freedom of Inform:~tion Center of the TJniversity of Missouri. 

One of the facts which these studies have disclosed is that Govern- 
ment information offices are almost totally dominated by men. Of the 
approximately 400 top-level persons working in the public relations 
operations of the executive del)nrtment :~ndindependent agencies, 97 
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percent are men and d y 3 percent are women. This is, indeed, a star- 
tling disparity, particular1 when we constder that women compose 
33.2 percent of the Federa i" Government's full-time, white-collar em- 
ployees and 3.9 percent of all employees working with Grades GS-13 
:~nd above ; that inore than 6 percent of the Government's employees 
working as general attorneys are women; and that in 1970 women in 
grades GS-13 and above increased by 6.6 percent compared to 3.6 per- 
cent for men (Civil Service Commission, "Study of Employment of 
TVomen in the Federal Government, 1970"). The subcon~mittee also ad- 
vise'd me that oniy one woman now has the title of "director" of an 
agency's information activities, and that the highest level female infor- 
mation officer is an "assistant" to the director of communications for 
the executive branch. 

During the past two years, I have been informed of many instances, 
some in~olving information offices, in which qualified women have 
been discriminated against by Federal agencies in hiring or promo- 
tion. I n  one case, a highly qualified woman applicant for a GS-12 
job in an agency's information office was told by its director that "we 
(lo not want a woman writer." I n  another case, cited in hearings be- 
fore other House c~rr~mittees, an outstanding senior public informa- 
tion employee was denied promotion to the position of director of 
the information office when the position became vacant. (Hearings on 
Sec. 805, H.R. 16098, before House Committee on Education and 
Labor, 9lst Cong.. June? p. 466; Hearings on H.J. Res. 35, before 
House Judiciary Committee, 92nd Cong., March-April, 1971, pp. 
446-447. ) 

These data, though they are not comprehensive, indicate that sex 
discrimination is widely prevalent in Federal Government inforina- 
tion offices. and certainly more so than in most other Federal offices 
involving white-collar professional jobs. 

Government information offices have a major role in apprising the 
people about Government programs. Sex discrimination in such offices 
inevitably results in distorting, consciously or unconsciously, the type, 
scope and manner in which Government information is presented to 
the public. I have noted many times that Government publications or 
press releases present information involving, for example, Govern- 
ment studies on income, poverty, employment discrimination, educa- 
tion, and other areas of life affected by Government. I n  many cases, 
publications and press releases either make little or no reference to 
women, or include no data by sex showing the disproportionate gaps, 
losses, or other inadequacies which are sex-based. Such discriminatory 
information work not only reflects the vast amount of sex-based dis- 
crimination which still exists in government employment, but also is 
partly responsible for continuing the attitudes and myths which cause 
such discrimination to exist. 

I also understand that the Subcommittee's preliminary studies have 
revealed that a growing percentage of the Government's information 
rmplogees are being appointed from among persons whose primary 
background is in public relations and advertising, rather than in 
journalism, news reporting and editing, or substantive areas such as 
science, lam, education, etc. It is disturbing to see this trend toward 
M\lndison Avenue merchandising of Government inform Rt'ion. 



I hope, and urge, that the Foreign Operations and Government 
Information Subcommittee will expand its studies, and hold hearings, 
on the extent to which the Federal Government's information and 
ublic relations work is imbued with sex discriminatory nnd news 

Rucksteriningmethods and practices. 
BELLAS.  Aszua, 
Member of Congress. 
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[From the Congressional Record, Mar. 23, 1972, 118 Cong. Reo. 9940-99531 

SPECIAL ANALYSIS OF OPERATIONSOF THE FREEDOMOF INFORMATIONACT, 
PREPAREDBY THE CONGRESSIONAL SERVICE,LIBRARY CONGRESSRESEARCH OF 

(Extension of Remarks by Hon. William S. Moorhead) 

Mr. MOORHEAD.Mr. Speaker, the Foreign Operations and Government In- 
formation Subcommittee is presently holding a series of hearings on the administra- 
tion and effectiveness of the Freedom of Information Act (5  U.S.C. 552) as part 
of its overall investigation of U.S. Government Information Policies and Practices. 

In  preparation for these hearings, the subcommittee queried executive depart- 
ments and agencies last year on their experience under the act. Responses to  
our questionnaire have been tabulated and analyzed by  Dr. Harold Relyea and 
Sharon S. Gressle, analysts in American National Government and public admin- 
istration in the Government and General Research Division of the Congressional 
Research Service, Library of Congress. The subcommittee is grateful for the spe- 
cial research assistance provided by CRS in assisting in this and other projects 
connected with our hearings. The results of the special analysis follow my remarks. 

Mr. Speaker, in 1966 the Congress took the first step toward guaranteeing the 
people's right to  know what their government is planning and doing. The Freedom 
of Information Act was by no means a failure, nor was it  an all-out success, but  
its shortcomings are due more to resistance on the part of the huge bureaucracy 
than to compromises which are inherent in t,he legislative process which created 
the law. 

This is apparent from the analysis of the first 4 years of operation under the 
Freedom of Information Act. For every 17 times citizens used the law to t'ry to  
get public records, they were denied the information one time. 

On the surface, this looks like the Government is leaning over backward-at 
the rate of 17 to 1-to honor the Freedom of Information Act. But  the execu- 
tive agencies granted the public access to public information only because they 
were pushed over backward-only because the Congress passed a law to re
quire the executive branch to honor the people's right to  know. This is obvious 
when the figures show that,  in spite of the law, nearly 2.200 requests for access 
to  public records were denied, completely or in part. 

Many Government agencies seem to be doing everything possible t o  ignore the 
Freedom of Information Act. Some agencies-and the Air Force is the worst of- 
fender-try to  make their information operations look good by claiming tha t  
thousands of requests for routine Government documents are actually demands 
for access under the Freedom of Information Act. Other agencies-for example, 
the Civil Service Commission-keep no records and apparently have no interest 
in implementing the law. 

Mr. Speaker, another indication of the attitude that  government business is 
none of the public's business is the long time it  takes an agency to act  on a request 
for information. The major Government agencies took an average of 33 days to  
even respond to a request for public records under the Freedom of Information 
Act. And when the initial decision to withhold information was appealed by 
someone seeking the  facts, the agencies took an average of 50 days to  respond. 

I am not surprised by the fact tha t  corporations and lawyers representing pri- 
vate interests appear to  be making the most use of the Freedom of Information 
Act. Those who can afford the expensive and time-consuming process of fighting 
for their right to  know, will do so. I hope that  the Congress can find a means to 
help the average citizen win his battles against the information bureaucracy. 

I am surprised, however, that  the reporters, editors, and broadcasters whose 
job i t  is to  inform the American people have made so little use of the Freedom of 
Information Act. They were the major supporters of those in Congress who 
created the law. The free and responsible press is the keystone of a n  informed, 
democratic society and i t  should be the major user of the law designed to guarantee 
the people's right to  know. 
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Mr. Speaker, the full text of the Freedom of Information analysis as prepared 
by the Congressional Research Service, Library of Congress. 

[The information referred to follows:] 
\ 

THE ADMINISTRATIONOF THE OF ACTFREEDOM INFORMATION

On July Fourth, 1966, the Federal Government's first Freedom of Information 
Act was signed into law. I t  became effective one year later, giving the depart-
ments and agencies of the Executive branch time to adopt rules explaining the 
procedures to be followed by any person requesting access to public records. 

The Freedom of Information Act became section 552 of title 5 of the United 
States Code. I t  was the result of 11 years of investigation by the Foreign Oper-
ations and Government Information Subcommittee of the House Committee on 
Government Operations (formerly the Special Subcommittee on Government 
Information). I t  was also based on studies and investigation during most of the 
11years by Subcommittees of the Senate Judiciary Committee. 

The new act repealed the so-called Public Information Section of the Admin-
istrative Procedure Act (Section 3) which had permitted Executive branch agen-
cies to withhold government records "for good cause found" and "in the public 
interest." If no good cause could be found for withholding information, Section 3 
permitted the government to release information selectively to persons "legiti-
mately and properly concerned." 

To explain the proper procedures for granting access to public records under the 
new Freedom of Information Act, the Department of Justice prepared a 47 page 
memorandum for all agencies of the Executive branch. The Attorney General's 
Memorandum issued in June, 1967said that the key concerns of the law are-

that disclosurebe the general rule, not the exception; 
that all individuals have equal rights of access; 
that the burden be on the Government to justify the withholding of a docu-

ment, not on the person who requests i t ;  
that individuals improperly denied access to documents have a right to seek 

injunctive relief in the courts; 
that  there be a change in Government policy and attit,ude. 
After the Freedom of Information Act had been in operation four years, the 

Foreign Operations and Government Information Subcommittee began a series 
of studies and investigations to find out whether the new law was living up to the 
hopes of those who had worked for its creation and enactment for 11 years-and 
whether the Executive branch was administering the law in the spirit in which 
it was enacted, a spirit highlighted by the Attorney General's comments on the 
key concerns for the people's right to know the facts of government. The Sub-
committee was mainly interested in the following sections of the Freedom of 
Information Law (5 U.S.C. 552) which spell out the right of access to public 
records. 

"(3) Except with respect to the records made available under paragraphs (a) (1) 
and (2) of this subsection, each agency, on request for identifiable records made 
in accordance with published rules stating the time, place, fees to the extent 
authorized by statute, and procedure to be followed, shall make the records 
promptly available to any person. On complaint, the district court of the United 
States in the district in which the complainant resides, or has his principal place 
of business, or in which the agency records are situated, has jurisdiction to enjoin 
the agency from withholding agency records and to order the production of any 
agency records improperly withheld from the complainant. In such a case the 
court shall determine the matter de novo and the burden is on the agency to 
sustain its action. In the event of noncompliance with the order of the court, the 
district court may punish for contempt the responsible employee, and in the case 
of a unifonned service, the responsible member. Except as to causes the court 
considers of greater importance, proceedings before the district court, as author-
ized by this paragraph, take precedence on the docket over all other causes and 
shall be assigned for hearing and trial a t  the earliest practicable date and expedited 
in every way. I 

"(b) This section does not apply to matters that are-
"(I) specifically required by Executive order to be kept secret in the interest of 

th:lnational defense or foreigr. policy; 
(2) related solely to the internal personnel rules and practices of an agency; 

"(3) specifically exempted from disclosure by statute; 
"(4) trade secrets and commercial or financial information obtained from a 

person and privileged or confidential; 



"(5) inter-agency or intra-agency memorandums or letters which would not be 
available by law to a party other than an agency in litigation with the agency; 

"(6) personnel and medical fifes and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy; 

"(7) investigatory files compiled for law enforcement purposes except to the 
ex!:nt availaljle by law to a party other than an agency; 

(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the regulation 
or supervision of financial institutions; or 

"(9) geological and geophysical information and data, including maps, concern- 
ing wells. 

"(c) This section does not authorize withholding of information or limit the 
availability of records to the public, except as specifically stated in this section. 
This section is not authority to withhold information from Congress." 

One step in the study and investigation was a series of questionnaires sent to 
all agencies of the Executive branch of the Federal Government by Congressman 
William S. Moorhead, chairman of the Foreign Operations and Government 
Information Subcommittee. The Freedom of Information Act, by its terms, does 
not apply to the Legislative or Judicial branches. The basic questionnaire covered 
the first four years of the Act's operations, from July 4, 1967 through July 4, 1971. 
The following are the questions: 

1. How many formal requests for access to records under 5 U.S.C. 552 has 
your agency received between July 4, 1967, and July 4, 1971: 

a. In how many cases was access granted? 
b. In how manj cases was access refused? 
C. In how many cases was access granted in part and refused in part? 
d. How many cases are pending? 
2. For each of the cases in which access was refused, please provide the following 

information : 
a. The name and address of the individual or oreanization cresentine: the -

request for access and the date upon which it was lxes&ted; 
b. The date upon which access was initially refused; 
c. The section of 5 U.S.C. 552(b) (1) through (9) which was the basis for the -

refusal; 
d. Whether an administrative appeal was filed against the initial refusal and, 

if so, the date of the appeal; 
e. The date of the agency action upon the appeal and the title of the individual 

who took the action; 
f. Whether, before the final refusal, the agency consulted the Department of 

Justice as requested by the Department's memorandum of December 8, 1969, ,to 
General Counsels of all agencies. 

3. For each of the requests for access to records which has resulted in court 
action under 5 U.S.C. 552, please provide the following information: 

a. The case citation and the date court action was initiated; 
b. A brief description of the agency records requested; 
c. A citation of the section of 5 U.S.C. 552 upon which the agency relied to 

refuse access ; 
d. A brief explanation of the current status of the court action. 
4. What legend is used by your agency to identify records which are not classifi

able under Executive Order 10501 but which are not to be made available outside 
the government? 

Please list each term and explain its application. 
5. How many officials of your agency are authorized to classify material "Top 

Secret" under the terms of Executive Order 10501? 
Please identify, by name and title, each individual so authorized. 
6. How many officials of your agency are authorized to classify material 

"Secret" under the terms of Executive Order 105011 
7. How many officials of your agency are authorized to classify material 

"Confidential" under the terms of Executive Order 10501? 
Before the questionnaire was sent formally to all departments and agencies 

of the Executive branch of the Federal Government, it was pre-tested by dis- 
cussing possible questions with a number of government officials who would 
have the eventual responsibility of answering the final questionnaire. Included 
were some who had participated in hearings while the law was being considered 
by Congress and others who had participated in drafting the Attorney General's 
Memorandum. 



To analyze the questionnaire answers and ~ s i s t  in the research work necessary 
to help prepare the Foreign Operations and Government Information Subcom- 
mittee members for a series of hearings on United States Government information 
policies and practices, a special task force was set up by the Congressional Re- 
search Service of the Library of Congress. It included legal experts from the  
American Law Division and government experts from the Government and  
General Research Division, with the activities coordinated by Samuel J. Archibald 
of the University of Missouri Freedom of Information Center, serving as a 
consultant to the Congressional Research Service. 

The analysis of the questionnaire answers was conducted by Dr. Harold Relyea 
and Sharon S. Gressle, analysts in American national government and public 
administration in  the Government and General Research Division. 

DATA ANALYSIS 

Nature of the data 

The  nature of the data obtained by me;tns of the Subcommittee's questionnaire 
must be qualified as to its validity. While the aggregate data  provided by the 
Executive agencies on the number of information requests and their action upon 
the requests suffers no quality limitation, the sample of individual-requestor 
cases listed in answers to  the questionnaire was biased. Agencies were asked to 
identify only those requestors who had been denied, either in whole or in part,  
the material they had sought. The usual characterization of a valid measurement 
is one which "measures what it  purports to  measure" or obtains the information 
being sought. The identification of those denied information under the provisions 
of the Freedom of Information Act (5 U.S.C. 552), was a major purpose of the 
questionnaire. On the level of measurement or accomplishment, the questionnaire 
and the data obtained are valid. Yet data consisting only of denial cases may have 
a bias. This bias becomes important when certain sociological generalizations 
are made within the analysis, such as the proportion of one type of requestor 
vis-a-vis another or averages of time lapses in acting upon requests. It is not, 
therefore, valid to generalize from the sample analyzed to the t o t d  number of 
requestors seeking information under the Freedom of Information Act. Those 
denied requests constitute approximately one percent of the t o t d  number of 
requestors. While this figure is skewed by the large number of requests reported 
by the Department of the Air Force, the t o t d  number of denials reaches only 
five percent of the total number of requestors when the Air Force figures are 
removed from the computations. 

While the percentage of denials appears to  be relatively small, such statistics 
mask the fact that  (minus Department of Air Force totals) for approximately 
every seventeen requests for information under the provisions of the Freedom of 
Information Act, one request is denied. And even this consideration ignores the 
quality of information requested, the public interest which might have been 
served by  granting the request, and the basis upon which the public record was 
denied. Further, certain agencies have higher ratios of refusal than others-some, 
as will be indicated, denying more requests than they grant. I n  brief, such statistics 
demonstrate problems in the administration of a n  act which was designed to make 
disclosure the general rule and not the exception and to promote equal rights of 
access for all requestors. 

Nature of the analysis 

The focus of the analysis was chiefly upon agencies of the Federal Government 
which generally affect the public welfare or which, in the preliminary examination 
of returned questionnaires, indicated a r e s  of special interest. While the overall 
survey covered some ninety executive departments and agencies, this analysis 
considers selected respondents. 

Certain statistical findings in this analysis utilized available data rather than a 
total or randomized sample. Averages of lapsed time for action on initial requests 
or appeals were occasionally computed on less than the total number of reported 
cases due to  incomplete details on each case. I t  should, therefore, be noted that  
certain totals of individual or category items listed in the major analytical chart 
do not coincide with the appropriate number of reported cases. 

Quality of data 

Responses to  the Subcommittee's questionnaire were generally complete and 
detailed for most agencies, but in certain cases the agencies seemed to misunder- 
stand the questions or they provided otherwise unusable information. The Depart- 



ment of Defense for example, acknowledged incomplete records to  answer some 
questions. The Civil Aeronautics Board supplied aggregate information for fiscal 
year 1968 only. The Federal Highway Administration and the Federal Railroad 
Administration reported they kept no records on Freedom of lnformation Act 
requests. 

In  a number of instances details were omitted from agency responses. The  
number of requests for public records was not provided, for example, by the 
Department of the Army, the Department of Health, Education, and Welfare, 
the Coast Guard, the Federal Maritime Administration, and the Civil Service 
Commission, though those agencies did provide information on individual denials. 
Often no initial request dates were supplied for individual cases or no dates on 
appeals were givcn, thus making the computation of time interval.; impossible or 
limited to  a few cases. In  many responses the titles and citations of relevant court 
cases were garbled or missing. The I>epartment of the Army, the Department of 
the Navy, the Department of State, and the Securities and Exchange Commission 
failed to cite appropriate sections of the Freedom of Information Act as a basis for 
refusing information. 

Frequently, the responding agencies cited court cases which resulted from their 
refusals to  provide materials but they failed to provide details on the administrative 
procedure which preceded judicial action. While the Air Force was way out of 
line in claiming to grant 202,714 requests for information under the Freedom of 
Information Act and to deny only 118 requests, some other agencies also appeared 
to inflate the figures on requests for information. The Agriculture Department 
claimed it  granted 10,769 requests for information while denying only 137 requests; 
the Department of Transportation claimed 13,295 grants and 445 denials and the 
Civil Aeronautics Board claimed that  18,261 requests for information were re
ceived and only 33 requests were denied. The grantldenial record of other agencies 
seemed to be in line with their size and activity. 

Those agencies which were,out of line might have overstated the number of 
requests which were granted-counting a request for a routine government 
publication, for instance, as a demand for public records under the Freedom of 
Information Act-or the variations in numbers of requests cited may be one more 
indication that  the Freedom of Information Act is held in minimum high regard 
by the agencies responsible for protecting the people's right to  know in a democratic 
society. 

The possibility was considered that  agencies might cite many sections of the 
Freedom of Information Act as authority to  refuse requests for information 
initially, but cite fewer and more defensible sections if challenged in court. The 
analysis indicates only nine instances where initial citations of authority for 
refusal differed from citations in court. N Q ~  the trend within these cases was 
unidirectional; in some instances more sections of the Act were cited a t  the court 
stage than a t  the initial refusal stage. 

Computations were made for the average number of days required for each 
agency to respond to initial requests for information and for the average number 
of days to  respond t o  appeals of the initial denials. These time spans ranged from 
an average of 8 days (Small Business Administration) to  69 days (Federal Trade 
Commission) for responses to  initid requests and from 13 days (Department of the 
Air Force) to  127 days (Department of Labor) for responses to appeals. For 
those agencies listed in the analytical chart, the average number of days taken to 
respond to initial requests was 33 (for 27 agencies) ; the average number of days to  
respond to appeals was 50 (for 20 agencies). In  terms of the average time lapse on 
initial requests for agencies listed in the analytical chart, 11 agencies exceeded this 
average; 9 agencies exceeded this aver2ge for time on acting on appeals. The 
Departments of Health, Education, and Welfare, Interior, Justice and the Re- 
negotiation Board exceeded the total average for both stages of the administrative 
process. Statistically, four agencies seem to be in no hurry to  expedite reques's for 
information under the Freedom of Information Act. 

Only two agencies reported that  they denied more requests than they granted. 
These are the Department of Justice and the Federal Power Commission, but in 
the latter case the outcome resulted from a total of only 8 requests. Other agencies 
indicated high refusal rates in their responses. These refusals are usually not 
overturned to any general extent when appealed within the agencies or when 
pressed in court. Of 296 requests which were appealed, 37 were granted and 196 
were denied. Those remaining were granted in part, were pending, or results were 
unknown. Of 99 court cases which were initiated to  obtain information denied by  
the executive agencies, 16 resulted in grants of the material sought and the re- 
maining cases were either denied or appealed to  higher courts. 
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1 The chart is not inclusive of all agencies responding to the questionnaire. The agencies listed 
were chosen because they generally affect the public welfare, or,because, i n  the preliminary examina- 
tion of returned questlonnalres they ~ndlcated areas of specla1 Interest for analysis. 

2 Figures in parentheses are'percentages of the total number of formal requests to the agency. 
Due to rounding the percentages may not equal 100 percent. 

3 Incidences of court action do not necessarily reflect the number of appeals lost and brought to 
court. Many agencies cited court cases and provided no previous administrative action data. 

4 The figures shown i n  parentheses are the number of cases on which the average is based. 
6 Identity of requester (in cases of refusal only) was provided by the agencies. Judgments were 

made in instances where types were not explicitly stated. Therefore the categories may not be fully 
illustrative. 

8 Sections cited are the exemptions written into the Freedom of Information Act. The number of 
exemptions wil l  not always justify with the number of denlals due to multiple citations or lack of 
citation altogether. . 

7 CAB prov~ded total number of [equests for fiscal 1968 only. Kept no records of requests granted. 
Those refused cover the 4-vear oerlod. 

8 Unknown. '~ ~ A 
 

Q CAB. Of the 31 cases (initial refusal) computed, 22 received action within 24 hours. On appeal, 3 
cases received action In  less than 15 days. 

l o  CSC has not made i t a  practice to keep centralized records of requests; therefore no figures we!e 
provided. Were able to ~ d e n t ~ f y  23 den~als through reference to the General Counsel's office. It IS 
possible that other formal requests have deen denied. 

11 Department of Agriculture response was decentralized. Each constituent agency replied inde- 
pendently. The replies indicated no u n ~ f ~ e d  recordkeepingpolicy. 

12 Department of Commerce cited 10 cases action on whlch do not fall into chart categories: 7 were 
withdrawn before acted upon. 1 was for recbrds at another agency. 1 was nonexistent records; and 
1is unrecorded as to action tiken. Of 8 court cases, only 3 were ciied as requested. 2 were pending 
July 4 1971. the other found for the agency. Of the remalnlng cases 1 ordered release of docu- 
ments'(411 k. 2d 696) and 4 were reported as "Suit dropped. ~esolve'by access." Citations to the 
Code of Federal Regulations accompanied 5 U.S.C. 552(b) as basis for refusal. 

13 Department of Defense was decentralized in its replies. The constituent agencies, except Army, 
Navy, and Air Force, have been combined on the chart. Some question arises as to method of record- 
keeping i.e. Air Force reports over 200 000 formal requests for informat~on' Army could glve no 
statistic; oth'er than appeals (and no date's for appeal initiation); and Navy estkat ing that the num- 
ber of cases would total millions provided both initial denial and appeal information where possible. 
Navy provided an estimate for harine Corps Headquarters: granted 16 804 access requests. denied 
960 access requests. and granted in part 50 requests. No departmeniwide statistics were'charted 
due to the imbalanck created by Air Force figures. Court actipn: The 2 DOD (combined) cases are 
pending as are 3 from Navy and 1 from Air Force. Admlnlstrat~ve appeal actloo: Air Force, no record 
7; Navy reported 1 appeal pending. 

14 Department of HEW: Of 8 appeals action was unknown on 2 and 1 is pending. Of 5 court cases 
1 is pending. HEW was irregular i n  its'reporting of basis of refusal. I n  some instances i t  referred t6 
only 5 U.S.C. 552(b), not citing specific exemptions and i n  some instances it relied solely on HEW 
public information regulations or combined those with code citations. 

16 Department of HUD: Of 7, appeals, 1is pending. 
18 Department of the Interlor in ter~reted formal reauests to be those which were a~oealed 01 

otherwise considered by the Solicitor. 'The sole court case was not a result of refusa!for iniormation 
but rather a refusal to gather, from all f ~e ld  offices, the information together In  Washington for pla~n: 
tiff's perusal. No final action was reported. 

17 Department of Just~ce: Of 9 court cases, 3 are pending. Appeal action: 6 modifled (granted whole 
or in part): 1 pending and 1 record nonexistent. 

15 Department of Labor keeps no record of requests granted; when requests are initially denied 
copies of relevant corres~ondence are filed. The Code of Federal Reaulations was also cited as a 
basis for refusal. ' 

lQDepartment of State has no formal appeals process. Of 2 court cases, 1 is pending. 5 U.S.C. 
552(b) was general basis of refusal with no specific exemptions cited. 

20  Department of Transportation estimated the number of requests received as being over 14000. 
Figures shown are those aggregated from the constituent agencies providing data. Of 55 app'eals, 
1 is pending and 2 have no record of action. 

21 Department of Treasury: Internal Revenue Service reported denial of access (whole or partial) 
in 306 instances; information was provided for 130 of those, the remainder being un~dentifiable or 
granted qn appeal. Of 8 court cases 5 are pending. 

22 FCC reported 1 court case for dhich an appeal is pending. Action is unknown on 1 appeal. 
23 FPC reported 2 court cases both of which are pendlng. 
24 FTC reported 7 court cases' 3 of which are pending. 
26 GSA: Of 5 court cases 4 ark pending. 
28,OEO reported 1 reque'st which was,not refused per se. The qirector responded within 4 days 

statlng that the document would be studled for poss~ble release. S u ~ t  was flled the day the letter was 
dated. Before hearing the document was released. 

27 Renegotiation Board reported 9 court cases, 5 of which are pending. 
25 SEC provided information only on Commission action which constitutes appeal action. No jnjtjal 

refusal or bass for refusal data was prov~ded. Time for appeal was computed from tlme of l n l t ~a l  
request. Of 40 appeals. 2 had no action recorded. Of 3 court cases, 2 are pending. 

ZQSelective Service System reported 7 instances in which requests for information resulted i n  
court action; refusal was sustained in 6 and reversed in 1. No previous administrative data was 
provided for these cases. 

30 SEA reported 1 appeal wlth action unknown and 1court case which was declared moot. 
31 VA: Of 3 court cases, 1 is pending. 
32 Individual units may not equal apparent totals due to variations among agencies. 
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A HISTORY O F  THE LEGISLATIVE PROCEEDINGS* 

Presuming all Government information should be available to the people other 
than categories permissively or mandatorily exempted by the law, the Freedom 
of Information Act (F.O.I. Act) (B U.S.C. 552) provides the basic authority 
and procedure for the public to petition the Executive Branch for otherwise 
unreleased documents in its possession. I t  derived from eleven years of investiga- 
tive hearings by the House Government Operations Committee's former Special 
Government Information Subcommittee (1955-1962) and the Foreign Opera- 
tions and Government Information Subcommittee, which succeeded it. (Here
after, the latter will be referred to as the House subcommittee.) The statute was 
also the product of the Senate Judiciary Committee's Subcommittee on Adminis- 
trative Practice and Procedure.2 (Hereafter, it  will be referred to as the Senate 
subcommittee.) Enacted first in 1966 (80 Stat. 250), it was made part of title 5, 
U.S. Code in 1967 (80 Stat. 54). I t  became effective July 4, 1967. The Act was the 
product of many compromises and political pressures. No Federal department or 
agency urged passage of the bill; even the President's position seemed uncertain 
until he approved it. 
Oversight of the Freedom of Information Act 

During the 92nd Congress, the administration and operation of the Freedom of 
Information Act came under detailed congressional scrutiny. During the fourteen 
days of sworn testimony, the House subcommittee heard various government and 
private witnesses discuss their experiences and difficulties with the public access 
provisions of the statute.3 The Congressional Research Service of the Library of 
Congress was asked to prepare an analysis, based largely upon the denial case- 
load, of administrative problems reflected in information requests over the past 
four years.-he Administrative Conference of the United States was asked to  
testify on its studies leading to a recommended model regulation for effective 
administration of the law.5 

'For a detailed history of the original 1966 Freedom of Information Act with data on leading court cases 
involving the Act, a selected bibliography and articles on the Act, see irereedom of Infor?nation A d  Source- 
book' Legislative Materiala Cases Articles U S Congress. Senate. Committee Print. Subcommittee on 
~d i in i s t r a t ive  Practice aAd proledwe, ~omnht t ee  on the Judiciary. 93d Congress, 2d Session. Washington, 
U.S. Govt. Print. Off., 1974.432 p. 

1 See U.S. Congress. House. Committee on Government Operations. Special Subcommittee on Qovern- 
ment Information. Availability of In ormation fro?n Federal Departments and Agencies (17 parts). Hearings 
84th-86th Congresses. Washington, L.S. Govt. Print. Off., 1956-1959.4260 p.; also see Robert Okie Blanch- 
ard. The Moss Committee and a Federal Public Records Law. Unpublished doctoral dissertation. Syracuse, 
Syracuse University Graduate School, 1966,278 p.; Robert 0.Blanchard. "A History ofthe Federal Records 
Law." Freedom of Information Center Report No. 189. Columbia, School of Journalism, University of Missouri, . 
1967, 12 p. 

2 In  chronological development, see: U.S. Congress. Senate. Committee on the Judiciw.  Subcommittee 
on Administrative Practice and Procedure. Freedom of Information. Hearings,.SBth Congress, 1st session. 
Washington, U.S. Goyt. Print. Off., 1964 322 Administratzve Procedure Act. Hearings, 
88th Congress, 2dsesslon. Washington, d . ~ .8 d v t . ~ n ~ 0 ~ l S 6 4 , . 6 7 3p.; -, --, -, -, Adrninistra
tive Procedure Act. Hearings, 89th Congress, !st session. Washington, U.S. Govt. Print. Off., 1965. 572 p.; --- Clar!fuzng and Proteding the Rtght ofthe Public to Information and for Other Pur oses. Washing- 
ton 'u.s.' GO&.. Pnnt. Off. 1965. 10 p. (89th Congress 1st sesslon. Senate. Report No. 8137; -. House.
ohn nit tee on ~overnmend Operations. Federal publiA records law. Hearings, 89th Congress 1st session. 

Washington U.S. Govt. Print. Off. 1965. 5% p: --- Clarifying and Protecting tie Right of the 
Public to In)ormation. Washington b.~ .Govt. Print.'Off '1966'14 p. (89th Conmess 2d session. House. 
Report No 1497). -- cornhittee on the ~udiciary:'Codiication of Publie Law k9-487.Washington,
U.S. ~ o v t . ' ~ r i n <off.' 1967' 8 p. (90th Congress 1st session. House. Report No. 125). 

3 Additional days were deioted to related subjkcts beides the public access provisions and the series of 
hearings was ublished as U.S. Congress. House. Comnuttee on Government Operations. U.S. Government 
Information glieies and PraUices (9parts). Hearings 92nd Congress 1st and 2d sessions. Washington, U.S. 
Govt. Print. Off., 3758 p.; see parts 4-6 regarding pudlic access providons. 

4 See Ibid. (Part 4), pp. 133?+1343. 
3 See Ibid. (Part 4) pp. 1219-1251' also see Donald A. Giannella. Agency procedures implementing the 

Freedom of ~nformation Ac t  a propbsal for uniform regulations. Administrative Law Review v. 23 May 1971: 
217-270 also see ~dministrative Conference of the United States. Recommendations and Aport; of the Ad
ministratiue Conference of the Lnited States (Vol. 2). Washington, U.S. Govt. Print. Off. [1973], pp. 18-24, 
11S196. 



I n  reporting findings with regard to the public access provisions of the F.O.I., 
the House subcommittee identified the following general problems in the admin- 
istration of the law: (I) Excessive delays in responding to requests for documents; 
(2) excessive user fee charges for searching and copying documents; (3) cumber- 
some and costly legal remedies when pursuing information after the exhaustion 
of administrative appeal; (4) little involvement of government public information 
personnel in F.O.I. Act administration and a tendency in many agencies to leave 
decision-making in this area to  legal experts or political officials, (5) little utiliza- 
tion of the law by the news media because of bureaucratic delays in responding to 
requests and cumbersome appellate procedures, and (6) the lack of positive sup- 
port or a sense of priority within the departments and agencies for the provisions 
of the act.B I n  brief, "the committee finds tha t  the Freedom of Information Act 
has helped thousands of citizens gain access to  . . . information, when they have 
been able to  overcome Government roadblocks." 

I n  terms of specific administrative problems, the report pointed to  (I) confusing, 
inadequate, or deficient agency regulations which conformed neither t o  the 
Attorney General's 1967 memorandum of guidance on the law nor to  the intent of 
Congress; 8 (2) lack of leadership within the Office of Legal Counsel, Department 
of Justice, with regard to  the advisory role it had come to fill for assisting other 
agencies in the administration of the F.O.I. Act; (3) inadequate records on the 
volume and processing of requests for public information under the law and 
accompanying failures to  notify individuals denied documents of their right to  
administrative appeal and court redress; (4) failure t o  involve public information 
officials in F.O.I. Act decision-making and policy determinations or to issue clear 
policy statements and directives placing appropriate priority on compliance with 
the provisions of the act; (5) failure to  provide suitable training or orientation of 
employees on the meaning, intent, and proper administration of the law; and (6) 
charging excessive fees for search and reproduction of requested public record^.^ 

And, with respect to problems to be resolved through amendatory legislation, 
the report identified needs to (I) eliminate bureaucratic delay in responding t o  
F.O.I. requests which could be corrected through the adoption of response times 
recommended by the Administrative Conference; (2) clarify the "identifiable 
record" requirement of the law to eliminate its use as an excuse for withholding 
public records; (3) eliminate delay in F.O.I. court proceedings by setting a 
response time for responsive pleadings by the government; (4) require a n  annual 
report from each agency with regard to  its operations and activities under the 
law in the hope that  such would "not only improve administration of the act 
but  also permit more effective and systematic legislative oversight"; and (5)
clarify certain of the exemptions of the statute.1° These were the basis of legislative 
objcctives whose consideration was recommended by the committee." Provisions 
to  achieve each of these recommended legislative objectives are contained in the 
Freedom of Information Act amendments of 1974 (P.L. 93-502). 
Amending the F .O.I .  Act 

As a consequence of these findings and recommendations, Rep. William S. 
Moorhead (D.-Pa.), Chairman of the Foreign Operations and Government 
Information Subcommittee, introduced a measure (H.R. 5425) a t  the outset of 
the  93rd Congress embodying certain of the items suggested in the report as 
amendments to  the basic statute. Other amending provisions, again drawn from 
the committee's report, were offered (H.R. 4960) by Rep. Frank Norton (R.
N.Y.), long a member of the subcommittee and the ranking Republican on the full 
Government Operations Committee. Hearings were held on both bills during 
M a y  of 1973 and various perfecting changes were proposed by both Government 
and private witnesse~. '~  Refinements were then made in an effort to  produce a 

0 U.S. Congress. House. Committee on Government Operations. A d m b i s t r a t i o n  ofthe Freedom of Inlor- 
mat ton Act.  Washington, U.S. Govt. Print. Off., 1972 (92d Congress, 2d session. House. Report No 1419), 
p. 	8. 

1 Ibid. p. 9 .  
a united States Department of Justice. Oliice 01 the Attorney General A t t o r n c ~  Qcnrral's Me?norandu?n 

o n  the Public Infor?nation Section of the Adaainistratiue Procedure A c t .  Washington U . S .  Govt. Print. Off., 
1067. 47 p.; also produced in U.S. Congress. House. Commil,tee on Government '~perations. U.S. Got~ern
merit Infornaation Policzes and Practices (Parl 4 ) .  Ilearings, 92nd 2d session. Washington, U .S. Govt. Print. 
Off. 1072 pp. 1079-1131, 

Q B.'R;P. 92-1419, pp. s 1 0  
10 Ibid., pp. 1CFll. 
11 Ibid. pp. 82 83. 
12 See b.~ .~bngress.  House. Committee on Government Operations. The Freedom of.Information A c t .  

Hearings, 03rd Congress, 1st session. Washington, U.S. Govt. Print. Off., 1973. 412 p. 



joint measure (H.R. 12080), and a final compromise version (H.R. 12471) was 
arrived a t  in January 1974. This proposal was unanimously reported from the 
Government Operations Committee on February 21.13 The bill was considered 
by the House on March 14 and passed by  a 383-8 record vote after a minor 
amendment was accepted without voiced objection.14 

As reported and adopted, the House version of the F.O.I. Act amendments 
sought to  produce the following changes in  the basic statute: A provision was 
included calling for readily available indexes of agency information, including final 
opinions and orders made in the adjudication of cases, statements of policy not 
produced in the Federal Register, and administrative staff manuals. The document 
identification requirement was amended so that  a description of an item would 
be sufficient if i t  enabled a professional employee of the agency or unit who was 
familiar with the subject area to  locate the record with a reasonable amount of 
effort. Three time limits were proposed for the basic law through the amendments: 
A 10-day period for responding to initial requests, a 20-day period for responding 
to appeals of request denials within a n  agency, and a 20-day period for responsive 
pleadings by the Government in F.O.I. cases taken to court. Another provision 
would grant the recovery of attorney fees and court costs in litigation where the  
Government failed to  satisfy the court in withholding requested materials. Lan- 
guage was also included to grant the courts authority for i n  camera review of 
classified documents being sought under the act? a provision made to overturn 
a Supreme Court ruling to the contrary.'s The House amendments also imposed 
a required annual report t o  Congress by the Executive on the administration of 
the Freedom of Information Act with specific details to  be included in same denoted 
in the law. There was also a clarifying provision expanding the definition of 
"agency" to  insure the Act's coverage of entities within the Executive Office 
of the President, the U.S. Postal Service, Government corporations or Govern- 
ment-controlled corporations. 
Senate action 

On March 8, 1973, Sen. Edmund S. Muskie (D.-Maine) introduced a com- 
panion version (S. 1142) of the original Moorhead bill (H.R. 5425) amending 
the F.O.I. Act. Joint Senate hearings on this and other legislative proposals 
concerning different aspkcts of government information policy were held by three 
subcommittees: The Judiciary Committee's Subcommittees on Administrative 
Practice and Procedure and on Separation of Powers and the Government Oper- 
ations Committee's Subcommittee on Intergovernmental Relations.l'I These 
proceedings concluded on June 26. On October 8, Sen. Edward M. Kennedy 
(D.-Mass.), Chairman of the Administrative Practice and Procedure Subcom- 
mittee, offered certain amendments t o  the basic F.O.I. Act through S. 2543. This 
bill, which contained important differences from the Moorhead-Muskie proposal 
pending in each chamber, was subsequently reported on May 16, without 
hearings.17 

Amended in committee and sdbsequently sent t o  the floor with bipartisan 
support, the reported version of the Kennedy bill required publication "quarterly 
or more frequently" of indexes of agency information bu t  exempted those units 
which could establish tha t  such publication would be both unnecessary and im- 
practical in terms of public interest and use. A restructuring of the initial sec- 
tions of the existing law was proposed to reflect tha t  judicial review is available 
with regard t o  any part  of the basic law and not just a particular section as was 
contended, on occasion, by the Government. The bill also sought to  interpret 

13 See U.S. Congress. House Committee on Government Operations.AmendingSectionb6doJTitle6, United 
States Code, Known as the Freedom oJInformation Act. Washington, U.S. Govt. Print. Off., 197429p. (93rd 
Congress 2d session. House. Report No. 93-8'16). 

14 See &mpressional Record, v. 120, March 14, 1974: H1787-1803; the technical amendment pertained to a 
House rule requiring Executive communicatio~ls and reports be submitted to the Speaker rather than to a 
committee as required in the bill; on the presentation and adoption of the amendment see Ibid., p. H1802. 

16 Environmental Protection Agency et al. v. Patsy T .  Mink et. al. 410 U.S. 73 (1973).Here the Supreme 
Court held that a claim under the national defense or f~ re i~~po l i cy ' exe rn~ t ionof the F.O.I. Act was satis- 
fied by affidavit of the Government that the documents in question were classified top secret or secret 
pursuant to Executive order 10501, that Congress gave the Executive the authority to dete~mine if any 
information should be so classified, and that Coosress did not ~n tend  to sub~ect the soundness of Execut~ve 
security classifications to judicial feview--of whidh in camera inspection was a central aspect-at the insist- 
ence of any objecting citizen. 

18 See U.S. Congress. Senate. Committee on Government Operations and Committee on the Judiciary. 
Ezemtiue Privilege, Secrecy in Qouernment, Freedom of Information (3 parts). Hearings, 93rd Congress, 1st 
session. Washington, U.S. Govt. Print. Off., 1973.1482p. 

17 See U.S. Congress. Senate. -Committee on the Judiciary. Amendjng the Freedom a j  Information Act. 
Washington, U.S. Govt. P ~ i n t .  Off., 1974. 64 p. (93rd Congress, 2d sesslon. Senate. Report No. 93-854). 



"identifiable records" as simply a "request for records which reasonably de
scribes such records." Provision was included directing the Office of Management 
and Budget to promulgate regulations specifying a uniform schedule of fees for 
search and copy applicable to all F.O.I. Act requests, as well as criteria for the 
reduction or waiver of such fees. Language was set forth establishing alternate 
venue for F.O.I. Act litigation in the Federal courts of the District of Columbia. 
Such alternate venue would be a t  the complainant's option, but it recognized 
the expertise of the D.C. courts in adjudicating F.O.I. Act cases and afforded 
convenience to Justice Department attorneys Gho probably would have been 
involved in initial F.O.I. Act determinations at the administrative level. Pro- 
vision was also made for such litigation to have "precedence on the docket" 
and to "be expedited in every way." Although the bill would have allowed in 
camera inspection of classified information by a judge during litigation of an 
F.O.I. siuit on such documents, the court would first attempt to resolve the con- 
test "on the basis of affidavits and other information submitted by the parties." 
Ex parte showing might also occur under the bill's arrangements. Details were 
also specified as to the maintenance of the classified information during the 
deliberations (markings, seals, physical protection, etc.). 

The bill also would have allowed the courts to assess reasonable attorney fees 
and other litigation costs against the United States in cases where the complainant 
had substantially prevailed. In addition, sanctions were provided for the wrong- 
ful withholding of information by a Government employee; this would occur 
through a judicial determination and might result in suspension or other disci- 
plinary action. Response times of 10 days for an initial request and 20 days for 
an appealed request were proposed, with an extension clause for unusual 
circumstances. 

Language was offered modifying the application of the national defense or 
foreign policy exemption clause of the basic statute to allow the courts to deter- 
mine the propriety of a classification marking. Provision was also made for the 
deletion of an exempt portion of a record so as to allow the remaining portions to 
be disclosed. 

Reporting requirements on F.O.I. Act administration were established in the 
bill and an expanded definition of agency was offered so as to include the Postal 
Service and publicly funded corporations established under the authority of the 
United States Government within the jurisdiction of the statute. 

In debating the bill on May 30, 1974, Sen. Muskie offered an amendment (No. 
1356) strengthening the provision regarding court review of classified documents 
in F.O.I. Act litigation. The amendment, adopted by a 56-29 vote, granted the 
courts authority to examine classified materials in camera if the question of their 
release could not be resolved through affidavit, and it made ex parte communica
tions from the government in such disputes subject to the discretion of the courts. 
The court might also question the propriety of the classification of a document 
only under the standards established in a statute or by an Executive order on this 
matter; for example, there can be no alteration of classification standards or 
procedures in this action. 

Senator Birch Bayh (D.-Ind.) offered an amendment to the effect that infor- 
mation released to one individual under the provisions of the F.O.I. Act must 
thereafter be available, without reservation, to any other party, whether utilizing 
the Act or merely making a general request. This amendment was agreed to 
without a vote. 

Similarly, Sen. Roman Hruska (R.-Nebr.) offered an amendment specifying 
that the timeframes attached to the amendments were to be denoted as "working" 
days. 

An amendment (No. 1361) was then offered by Sen. Philip Hart (D.-Mich.) 
to  limit the understanding of the "investigatory filesJ' exemption to records, the 
release of which would interfere with enforcement proceedings, deprive a person 
of a right to a fair trial or an impartial adjudication or constitute a clearly un- 
warranted invasion of personal privacy, disclose the identity of an informer, or 
disclose investigative techniques and procedures. This proposal was subsequently 
passed on a 51-33 roll-call vote. 

With the close of debate on the Senate bill, Sen. Kennedy called the House bill 
(H.R. 12471) before the chamber for consideration. The House measure was then 
amended with the language of the Senate's amended bill and the Senate proposal 
was vacated. The amended House bill was then adopted on a 64-17 roll-call vote.18 

'8  Senate action on the F.O.I. Act Amendments appears at Congressional Record, v. 120, May 30, 1974, 
S9310-S9343. 



Conference Action 
On June 6, 1974, seven House conferees were named for the deliberations on 

the F.O.I. Act Amendments: Rep. Chet Holifield (D.-Calif.), Chairman of the full 
Government Operations Committee; Rep. Moorhead, Chairman of the Foreign 
Operations and Government Information Subcommittee; Rep. John Moss 
(D.-Calif.), former chairman of the information subcommittee and principal 
author of the original F.O.I. legislation in the House. Rep. Bill Alexander (D.- 
Ark.); Rep. Horton, ranking minority member of the Government Operations 
Committee; Rep. John Erlenborn (R.-Ill.), ranking minority member of the 
subcommittee; and Rep. Paul McCloskey (R.-Calif.).lg 

Senate conferees were named on June 10and included: Sen. Kennedy, Chairman 
of the Administrative Practice and Procedure Subcommittee; Sen. Philip Hart  
(D.-Mich.), proponent of the "investigative files" exemption amendment; Sen. 
Birch Bayh (D.-Ind.), proponent of the post-F.O.I. general information avail- 
ability amendment; Sen. Quentin Burdick (D.-N.D.); Sen. John Tunney (D.- 
Calif) ;Sen. John McClellan (D.-Ark.) ; Sen. Strom Thurmond (R.-S.C.), ranking 
minority member of the Administrative Practice and Procedure Subcommittee; 
Sen. Charles Mathias (R.-Md.) ;Sen. Edward Gurney (R.-Fla.) ;and Sen. Roman 
Hruska (R.-Nebr.), ranking minority member of the full Judiciary C~mmittee.~O 

The conferees first met on August 6, and a t  that time they elected Rep. Moor- 
head, chairman of the deliberations. They agreed to open the proceedings to 
the public and to follow a draft embodying a number of staff suggestions as the 
basic working document of the conference.21 After certain technical and language 
alignments were agreed to, the conferees made the following substantive and 
conforming changes : 
Index publication 

The House version required the publication and distribution-through sale or 
otherwise-of agency indexes identifying information for the public as to any 
matter issued, adopted, or promulgated after July 4, 1967, and required by 5 
U.S.C. 552(a) (2) to be made available or published. Items covered by this pro- 
vision included final orders, opinions, agency statements of policy and inter- 
pretations not otherwise published in the Federal Register, and administrative 
staff manuals and agency staff instructions that affect the public. The intent of 
the amendment was to provide the public with a clearer indication of items 
available under the Act and to assist in identifying requested materials. Some 
indexes of this kind are currently being produced by commercial firms; the avnil- 
ability of these tools through an agency would satisfy the r e q ~ i r e m e n t . ~ ~  

The conference followed the Senate amendment which, although very similar 
to the House provision, imposed a requirement that agency indexes be updated 
on a quarterly or more frequent basis. I t  also allowed an agency to forego publi- 
cation of such indexes if the agency determined by an order published in the 
Federal Register that such publication would be "unnecessary and impracticable." 
Further, the conference agreed that, if an agency determines not to publish its 
index, it shall provide copies to the public upon request a t  a cost not to exceed 
the direct cost of duplication. 
IdentiJiable records 

The original Freedom of Information Act required that a request for informa- 
tion from an agency be for "identifiable records." Since interpretation of an 
"identifiable" record in terms of its being retrievable was left to the discretion 
of the bureaucracy, efforts to obtain documents could be thwarted by premature 
agency claims that an item could not be located merely from the description given 
by a requestor and that a sizable search fee might have to be imposed. To correct 
this condition, a House amendment that a request only "reasonably describe" 
the materialk) being sought was adopted by the conference. -
Search and copying fees 

The Senate version of the F.O.I. Act amendments contained a unique provision 
requiring the Director of the Office of Management and Budget to promulgate 
regulations establishing a uniform schedule of fees for agency searches and copying 
of records made available to the public under the F.O.I. law. The conference 
assigned this function to each agency, requiring it to issue separate regulations 

19 See Ibid. v. 120 June 6 1974:~4811 
m See bid.: v. 120: June 16,,1974: S10206. 
21 See Freedom of Informat~on Act Amendments Conference Notes appended to this narrative. 
22 H. Rept. 93-876, supra, p. 5. 



for the recovery of only the direct costs of search and duplication and not including 
costs for examination of the records. I n  addition, the conference retained a Senate 
provision allowing an agency to furnish documents without charge or a t  a reduced 
cost if i t  determined that  such action would be in the ublic interest. This pro- 
vision was designed to allow the agencies to  facilitate *.&I.requests made by the 
indigent or by groups serving the public interest through nonprofit activities. 
Discretion on such matters would lie with the agencies. 
Court ~ e v i e w  

The iyference report states: 
The conference substitute follows the Senate amendment, providing that  

in determining de novo whether agency records have been properly withheld, 
the court may examine records in camera in making its determination under 
any of the nine categories of exemptions under section 552(b) of the law. I n  
Environmental Protection Agency v. M i n k ,  el al., 410 U.S. 73 (1973), the 
Supreme Court ruled that  in camera inspection of documents withheld under 
section 552(b)(l) of the law, authorizing the withholding of classified in- 
formation, would ordinarily be precluded in Freedom of Information cases, 
unless Congress directed otherwise. H.R. 12471 amends the present law t o  
permit such in camera examination a t  the discretion of the court. While in 
camera examination need not be automatic, in many situations it  will plainly 
be necessary and appropriate. Before the Court orders in camera inspection, 
the Government should be given the opportunity to  establish by means of 
testimony or detailed affidavits that  t h e  documents are clearly exempt from 
disclosure. The burden remains on the Government under this law."23 

Response to complaints 
The House version provided tha t  the  defendant to  a complaint under the F.O.I. 

law must make a responsive pleading within 20 days after service, unless the court 
should direct otherwise for good cause shown. The Senate version contained a 
similar provision but  allowed the defendant 40 days. The conference adopted a 
30-day responsive pleading timeframe, granting the court discretion to direct 
otherwise for good cause shown. The desired effect underlying the provision was to 
expedite litigation with definite time requirements regarding responsive pleadings. 

Expedited appeals 
The Senate version contained a unique provision to give precedence t o  appeal 

cases brought under the F.O.I. law, except as to  cases on the docket which the 
court, in its discretion, considers more important. The conference adopted this 
provision urging judicial expedition of F.O.I. litigation. The language merely 
begs court attention for this class of cases and leaves the discretion for quick 
adjudication with the court. 
Attorney fees and costs 

The conference adopted language from the Senate version applying to cases in 
which the complainant had "substantially prevailedJ' and allowing the court to  
award costs and attorney fees to the successful litigant. Criteria for the awarding 
of such monies was eliminated from the final bill by the conference "becauy the 
existing body of law on the award of attorney fees recognizes such factors, and 
i t  was felt that  "a statement of the criteria Inay be too delimiting and is unneces- 
sary." 24 Discretion for such awards lies with the court which, as noted, must be 
guided by precedents in case law and statutes. 
Sanction 

The Senate version of the amendments contained a unique provision authorizing 
the  court in F.O.I. cases to  impose a sanction that  would entail a suspension of 
no more than sixty days from employnlent against a Federal employee or official 
whom the court finds to  have been responsible for withholding requested records 
without a reasonable basis in the law. The conference modified this sanction, 
authorizing the court merely t o  determine if an "arbitrary or capricious" with
holding by a Federal employee or official did occur and requiring tha t  the Civil 
Service Commission promptly initiate a proceeding t o  determine whether dis- 

a U.S. Congress. House. Freedom of Information. Act Amendments: Conference Report. Washington, U.S. 
Qovt. Print. Off.,1974. (93rd Congress, 2d session. House. Report No. 93-1380), p. 9. 

24 Ibid., p. 10. 



ciplinary action is warranted in the event of such a finding. The findings of the 
Commission and its recommended action are to be submitted to the administrative 
authority of the agency and to the responsible official or employee, "and the 
administrative authority shall promptly take the disciplinary action recom
mended by the Commission." 
Administrative deadlines 

In an attempt to expedite F.O.I. requests within the Executive Branch 
agencies, the conference adopted administrative action deadlines recommended 
by the Administrative Conference of the United States and contained in both 
versions of the amendments. These timeframes allow 10 days-excepting Satur
days, Sundays, and holidays-for responding to an initial request for records 
under the F.O.I. law and 20 days for response to an appealed request. In addition, 
the conference adopted a Senate provision granting a 10-working-day extension 
for "unusual circumstances," where an agency may be required to retrieve 
documents from a field facility separate from the office processing the request, 
where more than one agency may be involved in responding to the request, .or 
where voluminous records are being sought. The 10-day extension may be in- 
voked only once during the course of action on a request-at either the initial 
or the appellate stage. 
Modijication of national defense and foreign policy exemption (5 U.S.C. 552(b) (1)) 

Thr: conference adopted language from both the House and Senate versions 
of the amendments which would permit the withholding of information where 
it is "specifically authorized under criteria established by an Executive order 
to be kept secret in the interest of national defense or foreign policyJ' and "is in 
fact properly classified pursuant to such Executive order." The conference report 
explains that both procedural and substantive criteria are intended. 

The statement in the conference report goes on to declare: 
"When linked with the authority conferred upon the Federal courts in this 

conference substitute for in camera examination of contested records as part 
of their de novo determination in Freedom of Information cases, this clarifies 
Congressional intent to override the Supreme Court's holding in the case of 
E.P.A. v. Mink ,  et al., supra, with respect to in camera review of classified 
documents. 

"However, the conferees recognize that the Executive departments responsi- 
ble for national defense and foreign policy matters have unique insights into 
what adverse affects might occur as a result of public disclosure of a particular 
classified record. Accordingly, the conferees expect that Federal courts, in 
making de novo determinations in section 552(b) (1) cases under the Freedom 
of Information law, will accord substantial weight to an agency's affidavit 
cozcerning the details of the classified status of the disputed record. 

Restricted Data (42 U.S.C. 2162), communication information (18 U.S.C. 
798), and intelligence sources and methods (50 U.S.C. 403 (d) (3) and (g)), 
for example, may be classified and exempted under section 552(b) (3) of the 
Freedom of Information Act. When such information is subjected to court 
review, the court should recognize that if such information is classified pur- 
suant to one of the above statutes, it  shall be exempted under this law."25 

Investigatory records 
The Senate version of the amendments contained a unique provision added on 

the Senate floor by Sen. Hart during debate of the proposal. This language per- 
tained to exemption (b) (7) regarding law enforcement files. As adopted by the 
conference, the provision would permit an agency to withhoId investigatory 
records compiled for law enforcement purposes only to the extent that their pro- 
duction would (I) interfere with enforcement proceedings, (2) deprive a person of 
a right to a fair trial or an impartial adjudication, (3) constitute unwarranted 
invasion of personal privacy, (4) disclose the identity of a confidential source, 
(.5) disclose investigative techniques and procedures, or (6) endanger the life or 
physical safety of law enforcement personnel. The conference added language 
also protecting confidential information compiled from a confidential source by a 
criminal law enforcement authority in the course of a criminal investigation, or 
by an agency conducting a lawful national security intelligence investigation. 

26 Ibid ,p. 12, 



The attempt here was to protect Federal Bureau of Investigation records, 
Central Intelligence Agency records, and the files of other Federal law enforce- 
ment agencies. Safeguards were extended to law enforcement personnel and in- 
formants aiding law enforcement agencies. "National security" was to be strictly 
construed to refer to military security, national defense, or foreign policy. The 
term "intelligence" was intended to apply to positive intelligence-gathering 
activities, counter-intelligence activities, and background security investigations 
by governmental units authorized to perform such functions. 
Segregable portions of records 

The conference adopted another unique Senate provision specifying that any 
segregable portion of a sought record shall be provided after deletions of portions 
that  may be withheld under the exemption of section 552(b). 
Annual reports of F.O.I .  activity 

The conference adopted language from both versions of the amendments, 
essentially requiring from each agency an annual report on activity and operations 
under the F.O.I. Act and specifying certain details that must be included in the 
report. 
Expansion of agency de$nition 

Adopting'?anguage from the House version, the conference expanded the def- 
inition of agency" for F.O.I. Act matters expressly to cover those entities 
encompassed by 5 U.S.C. 551 and others, including the U.S. Postal Service and 
the Postal Rate Commission, as well as Government corporations or Government- 
controlled corporations now in existence or created in the future. 

"With respect to the meaning of the term 'Executive Office of the President' 
the conferees intend the result in Soucie v. David, 448 F. 2d 1067 (C.A.D.C. 
1971). The term is not to be interpreted as including the President's immediate 
personal staff or units in the Executive Office whose sole function is to advise 
and assist the President."26 

With these differences resolved,21 the report of the conference was made to 
each chamber.2s The report was adopted by voice vote in the Senate on October 1 29 

and the House followed on October 7 with a 349-2 roll call vote in favor of adop- 
ti0n.3~The following day the bill was sent to the Chief Executive for signature. 
Presidential veto 

In  the midst of the conference deliberations, President Nixon had resigned his 
office. Vice President Gerald Ford, succeeding to the Presidency, had sent a 
letter to the conferees indicating his reservations with regard to certain provisions 
of the bi11.31 On October 17 he returned the bill to the House without his approval. 
The Chief Executive's accompanying message opposed three main provisions 
of the bill: (1) Allowing courts to inspect classified documents, (2) abridgement of 
confidentiality in law enforcement records, and (3) defining specified timeframes 
for action in F.O.I. Act requests. In addition, the President called the bill "un- 
constitutional and unworkable." 32 

Veto overridden 
In an attempt to meet the objection of the President to the F.O.I. Act Amend- 

ments, the Senate Minority Leader, Sen. Hugh Scott (R.-Pa.), offered a revised 
bill (S. 4172) on November 19.33 Efforts to override the veto, however, were 
already underway a t  this time. On November 20 the House voted 371-31 to 
override, and with a two-thirds vote in favor thereof, the President's objections 
were rejected.34 The Senate completed action on the matter on November 21, 
voting 65-27 to override.35 The bill thereby became a public law (P.L. 93-502), 
the amendments becoming effective on February 19,1975. 

26 Bid. p. 15. 
n 0n.ihe deliberations and eEorts to resolve differences between the two, versions of amendments see 

Freedom of Information Act Amendments Conference Notes appended to thls narrative. 
a U.S. Congress. House. Committee of conference. Freedom of Information Act Amendments. Washing
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2Q Congresszonal Record, v. 120, October 1 1974: S17828-17830, S17971-817972. 
30 Ibid v 120 October 7 1974: ~ 1 0 0 0 1 - d l ~  
$1 Ibid:' v' 120' October 1'1974: 517829. also 1bi2 v. 120 October 7 1974: HlMX)2-H10003. 
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1974. 5 p. (93rd Congress, 2d session. House. Document No. 93-383); Weekly Compilation of ~residentiat 
Documents, v. 10, October 21, 1974: 1318. 

33 Congressional Record, v. 120, November 19, 1974: S19531-519535. 
34 Ibid v. 120 November 20 1974: H108WH10875. 
$8 bid:: v. 120: November 211 1974: 519806-519823. 



I 

B. CONFERENCENOTEBBTHEFREEDOMINFORMATIONOF ACT AYENDMENTB 

[INTRODUCTORYNOTE: During the course of the conference proceedings, no 
official transcript was made. However, notes were taken by a staff member of 
the Senate subcommittee and are added to this narrative as unofficial staff 
observations. They do not constitute approved conference committee minutes 
and their inclusion in this document does not mean that  they have been officially 
approved by either Subcommittee or either House or Senate Committee.] 

On March 14, 1974, the House passed by a record vote of 383 to 8, H.R. 12471, 
amending the Freedom of Information Act (Volume 120, Congressional Record, 
H 1802-1803). On May 30, 1974, the Senate passed an amendment in the 
nature of a substitute to H.R. 12471 by a vote of 64 to 17 (Volume 120, 
Congressional Record, S 9343). 

The House requested a conference on the legislation, and House Conferees 
were named on June 6, 1974 (Volume 120, Congressional Record, H 4811): 
(Holifield, Moorhead, Pa., Moss, Alexander, Horton, Erlenborn, McCloskey). 
Senate Conferees were named on June 10, 1974 (Volume 120, Congressional 
Record, S 10206): (Kennedy, Hart, Bayh, Burdick, Tunney, McClellan, 
Thurmond, Mathias, Gurney, Hruska). 

The conferees met on August 6, 13, 20, and 21. At the first meeting Congress- 
man Moorhead was elected conference chairman, and the conferees agreed to  
open their meeting to the public. 

At the initial conference session the conferees agreed to use a series of draft 
staff compromise suggestions as the basic document of the conference. It was 
discussed in detail on August 6, certain changes were agreed to, and the conferees 
reached agreement on all issues under discussion with the exception of the sanc- 
tion section contained in paragraph (4)(F) of the Senate version. No roll call 
votes were taken. 

On August 13 the conferees met to discuss the sanction provision. An amend- 
ment in the nature of a substitute to paragraph (4) (F) was offered by Mr. Mc- 
Closkey, but failed to be adopted by either side. Telephone calls from the 
Attorney General and the Deputy Attorney General to conference committee 
members requesting a delay on final action were relayed to the conferees, and the 
conference recessed for one week on motion of Senator Kennedy. (The delay was 
requested to provide President Ford time to review the previous agreements 
reached by the conferees, since President Nixon had resigned on August 9 and 
Ford was sworn in that day). 

On August 20 Mr. McCloskey and Mr. Kennedy proposed various alternative 
sanction provisions. The House conferees agreed to a modified McCloskey pro- 
posal, but the Senate conferees by a divided vote (5-5) failed to adopt the 
McCloskey provision and again by a divided vote to adopt a Kennedy amend- 
ment to the McCloskey provision. 

Also a t  the conference session on the 20th Senator Kennedy and Congressman 
Moorhead received letters from President Ford raising specific concerns with five 
issues in the proposed conference bill. The conferees scheduled a meeting the 
following day to complete action on the sanction provision and to consider the 
issues raised by the President's letter. (At this meeting, the conferees agreed to 
permit television coverage of the committee deliberations by the Westinghouse 
Group W Network). On August 21 the House conferees voted 4-3 to propose a 
revised McCloskey compromise on the sanction provision. The Senate conferees 
unanimously agreed to accept this compromise if modified in three respects, 
pursuant to amendments proposed by Senator Kennedy. The House conferees 
accepted the modifications and the final language of paragraph (4)(F) of H.R. 
12471 was agreed to. 

The conferees then opened discussion on the issue of de novo review of classifica- 
tion provided under section (b)(l) of the new law, as amended. Since there was 
no basic disagreement among the two houses in the bills as passed, the conferees 
considered themselves bound to the original language. However, the conferees 
agreed that language relating to this issue as proposed by Senator Hruska should, 
with some modifications, be included in the Joint Statement of Managers. 

The Conferees proceeded to discuss the language of the seventh exemption 
which had been agreed to a t  the first conference session. To accommodate the 
President's request, the conferees reopened discussion on this provision and 
agreed to amend the language of the exemption further by amending clause (C) 



by  changing "a" to  ''an" and deleting the word 'lclearly" and by amending 
clause (D) t o  exempt from disclosure confidential information in investigatory 
records in narrowly drawn circumstances. 

During the course of the four conference sessions, the conferees agreed that, 
in addition to  the language proposed by Senator Hruska on the de novo provision, 
language should be included in the Joint Statement of Managers as follows: 

(I) Language similar to that  deleted from paragraph (4) (E) of the bill, relating 
to  standards for the court in the discretionary award of court costs and attorney 
fees to plaintiffs in Freedom of Information cases. 

(2) A discussion that  the "denial" of records be interpreted as including both 
the initial denial, as well as subsequent denials on appeal. 

(3) An explanation and intent of the conferees of the language in section 2(a) 
of the bill, relating to the amendment to  subsection (b) (1) of the Act-the na
tional defense and foreign policy exemption. 

(4) A discussion excluding the President's personal staff from the definition of 
"agency" in section 3(e) of the bill. 

(5) A discussion of intent that  agencies adhere t o  the objectives of the Bayh 
amendment in the Senate version, making public those documents ordered 
disclosed which involve matters of general p<bfic concern. 

Reference to the President's concern with inflexible time limits was made in 
the final conference, pursuant to  which the conferees subsequently agreed to the 
reinclusion of Senate language that  courts may retain jurisdiction to allow agencies 
additional time to respond in particular situations. 

Further technical changes were made in the report, and upon the initiative of 
the House Conferees, clause (D) of the amended seventh exemption was further 
extended and clarified. 

The Conference Report and Joint Statement of Managers on H.R. 12471 was 
subsequently agreed to by all House Conferees and by a majority of Senate 
Conferees. It was filed by Congressman Moorhead in the House on September 25, 
1974 (Report No. 93-1380) (Volume 120, Congressional Record, H 9525) and 
by  Senator Kennedy in the Senate on October 1, 1974 (Volume 120, Congressional 
Record, S 17528). The Senate acted first, agreeing to the Conference Report by 
voice vote on October 1, 1974 (Volume 120, Congressional Record, S 17971). 
The House agreed to the Conference Report by roll call vote of 349 to 2 on 
October 7, 1974 (Volume 120, Congressional Record, I1 10008), and the following 
day H.R. 12471 was sent to  the President. 
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INTRODUCTION 

H.R. 12471 seeks to strengthen the procedural aspects of the Free- 
dom of Information Act by several amendments which clarify certain 
provisions of the Act, itn rove its administration, and expedite the 
handling of requests for Jormation from Federal agencies in order to 
contribute to the fuller and faster release of information, which is the 
basic objective of the Act. 

The cqnen&eats to section 552($), title 5? Uaited States Code 
contained isQ.R. 12471 seek to overcome certam major deficiencies in 
the axhhistration of the Freedom of Information Act as ctisclosod by 
investigative hearings held in 1972 by the Foreign Operations and 
Government Information Subcommittee. These amendments deal 
with the inadequac of agency indexes of pertinent information, 
difEculties in p e eBures required for the requisite identikation of 
records, Federal agency delays in responses to requests for information 
by the public, and the cost burden-of litlgration in Federal courts to 
persons requesting information. 

An additional amendment to section 552(a) clarifies language in the 
Freedom of Xnformation Act regarding the authorihy of the courts, as 
part of their & novo ctetemhabion of the matter, to examine the 
content of records alleged to be exempt from disclosure under any of 
the exemptions in section 552(b) of the Act. 

An amendment is made to section 532(b) (1)-pertaining to national 
defense and foreign policy rnatters-in order to bring that exemption 
within the scope of matters subject to in camera review as provided 
under the amended language of section 552(a) (2). The language of the 
other eight exem tions wmld not be amended by th5s bill. 

H.B. 12471 ac fds a new subsectim. (d) to the Act which prov@s 
a mechanism for strengthening Congressional oversight in hhe s h i n 
istration of the Act bp requiri'ng annual repo~ts to Honse and Senate 
committees. Such reports, required from ewry agency, ~vouk-l include 
several types of statistical data and other information necessary for 
Congressional oversight. ~.no)uded, for i~stmoe,  arb data on denials 
.of requests under the Act, administrative appeals of denials, rules 
made, and fee schedules and funds collected for searches and reproduc- 
tion of requested information. 

H.R. 12471 also adds a new subsection (e) to the Act which broadens 
the defhition of "agency" for the purposes of the Act. 

The committee considered H:R. 12471 on February 21, 1974, and 
ordered the bill reported by (I unanimous voice vot,e. 

SUMMARYAND BACKGR~UND 

This committee's concern with information, policies and practipes of 
the executive branch of the Federal Government has a long histoy. 
On June 9, 1955, the Special Subcommittee on Government Infoma- 
tion was created by the late chairman of the Government Ope~etions 



Committee, Representative William L.Dawson. In his letter appoint- 
ing Representative John E. Moss as chairman of this subcommittee,' 
he observed: 

An informed public makes the difference between mob 
rule and democratic government. If the pertinent and neces- 
sary information on government activities is !denied the 
public, the result is a weakening of the dcmocrntic process 
and the ultimate atrophy of our form of go~ernment.~ 

The chartering letter requested the subcommittee: 
* * * to study the operation of the agencies and officials 

in the executive branch of the Government at  all levels with 
a view to determining the efficiency and economy of such 
operation in the field of information both intragovernrnestal 
and extragovernmental. 

With this guiding purpose your Subcommittee will as
certain the bend in the availability of Government infor- 
mation and will scrutinize the information practices of 
executive agencies and officials in the light of their p~opri
ety, fitness, and legality. 

You will seek practicable solutions for such shortcoIllings, 
and remedies for such derelictions, as you may find and re- 
port your findings to the full Committee with recommen- 
dations for action. 

Over the next decade, the Special Subcommittee on Government 
Informatian and its successor standing su~rn rn i t t ee s  conducted 
extensive ,investigative hearings into d l  aspects af Government in- 
formation activities ;investigated numerous complaints of information 
witbhoidbg; compiled vast &mdunts of data; and prepared periodic 
progress reports, numerous substantive reporh proposing adminis- 
trative and legislative actions to improve the efficiency and economy 
of Government information activities, and o+er publications. In  
addition, it carried out other related types of oversight fupctions in this 
field. , 

In 1958, the Congress enacted the first legislative proposal repored 
by hhis committee aimed at reducing the authority of executive agen- 
cies to wihhhold information (H.B. 2767-P.L. 85-619). This amend- 
ment to the 1789 4'housekeeping" statute, which gave Federal agencies 
the authority to regulate their business, set up filing systems, and keep 
records, provided that this authorihy "does not authorize withholding 
information from the public or limiting the availability of records to 
the public." 

Extensive investigative and legdative hearings by the subcom- 
mittee over the next eight years resulted in the enactment of P.L. 
89-487-the freedom of Information Act of 1966-which became 

1 The other two charter members were Reprnesentatives Dante B. Fascell and Clare E. Hoffman. 
2 Hearings "A~ailability of Infonnati~n from Federal Departqents and Agencies "Special Subcommittee 

on ~~ve&m.l Xnfomatton, House Government Operations Committee, ~ w e d b e r  7,1965, part 1, p. 2. 
a 84th-SPth CO w-I95562--8peclal Gtm-ent Information ikhcoqmittee: Mr. M o s s  (chairman).

88th ~o~ess-sf&-~oreigo O P ~ M O Nand Government informahon Submmrmth: Mr. YO& 
(chairman .Thesj@%mmf tee wasJonnedTrom the jurisdiction ofthefomer Special Government Informs- 
tionSnbwmml'ttee'dpart Q? thejnrisdictlomofthe farmer Foreign Operationsand Monetary Affairs Sub
wmmittee. (Regwentstive WXtliap~S. Moorhead 'became subcommittea chairman at thebeginning of the 
92d Congress.) 

4 Prev~ously,5 U.S. Code, See. 22; now codified as section 801, title 5, U.S. Code. 



effective on July 4, 1967. As originally enacted, i t  was in ihe form of 
an amendment to section 3 ("Public Information") of the Administra- 
tive Procedure Act of 1946. tiThis milestone law guarantees the right 
of persons to know about the business of their government. Subject 
to nine categories of exemptions, whose invocation in most cases is 
optional, the law provides that anyone ma obtain reasonabl identifi
able records or other information from 6ederal agencies. 5ecisions 
by Government officials to withhold may be challenged in Federal 
court, and in such cases the burden of proof for withholding is placed 
on the Government. Also, the 1966 Act broadened the scope of the 
types of materials previously required to be available under the 
original language of section 3 of the Administrative Procedure Act. 

I n  196,7, the Foreign Operations and Government Information 
Subcommittee undertook, as part of its general oversight responsi- 
bility, review of the Act's implementation and administration. In  
May 1968, a committee print was issued, compiling and analyzing 
the implementing regulations issued by the various Federal agencies 
pursuant to the .new law. 

During the summer of 1971, the subcommittee began the &st com
prehensive study of Federal agencies' administration of the Act in prep- 
aration for public investigatory hearings which took place in March 
and April of 1972.' Fourteen days of hearings were held and testimony 
was received from more than 50 witnesses. Included were spokesmen 
for the Federal agencies and the media, attorneys having direct exper- 
ience in Freedom of Information cases, academicians, spokesmen for 
interested organizations, and other informed persons. Government 
witnesses included representatives from the Departments of Justice, 
Defense, State, Transportation, Health, Education, and Welfare, 
Agriculture, Treasury, Interior, Labor, and Housing and Urban 
Development. Also, there were witnesses from the Internal Revenue 

Agency, Civil Service Commission, 
Power Commission, Federal Com- 

Trade Commission, Na Air 
Force, and Army, and the Administrative Conference of theBnited 
States. 

On September 20, 1972, this committee issued a unanimously ap- 
proved investigative report based on these hearings.8 I t  contained 
findings, copclusions, and recommendations to strengthen. the opera- 
tion of the Freedom of Information Act. A series of administrative 
recommendations to Federal agencies urged correction of certain de- 
ficiencies,in their day-to-day operation. The report also set forth a 
list of specific legislative objectives to improve the administration of 
the Act. They deal with problem areas that could not be adequately 
remedied by administrative action. 

The administrative recommendations were subsequently trans
mitted to e ch Federal department and agency head. Formal re- 
sponses to t ae subcommittee indicate that many of them have been 
implemented. Bills to carry out the legislative objectives were sub- 

6 CodtRod as section 552 title 5 United States Code by the subsequent enactment of P.L. 90-23. 
6 "Freedom of information ~ct'(Com~i1ationand Analysis of De artmental Regulations Im lementing

5 U.S.C. 553 ~ornm~tteeprint. louse Government pera at ions Bommittbe, "ovemhr, 1 9 2  314pr. 
7 Hear'i*gs "u.s.Governm$t Information Policies and Practices-Administration and Operationo the 

Freedom of )Information.~ct Foreign Operations and Government Information Subcommittee, House 
Government Opolations CoGmittee, March and April, 1972, parts 4, 5, and 6. 

a 11. Rept. 92-1418, "Adrmmstration of the Freedom of Information Act," House Government Operations 
Committee. 



sequently introduced by Subcommittee Chairman Moorhead, with 
47 co-sponsors. Similar measures were introduced by the ranking 
Republican members of the full committee and the subcommittee, 
Mr. Horton and Mr. Erlenborn, respectively, with 27 additional 
co-sponsors. 

Legislative hearings were held by the Foreign Operations and 
Government Information Subcommittee on H.R. 5425 and H.R. 4960 
on May 2, 7, 8, 10, and 16, 1973. The administration's position on 
the legislstion was presented by the Justice and Defense Depart- 
ments. Othei executive branch witnesses invited to testify declined 
and deferred to the Justice Department. Testimony and written state- 
ments on the bills were presented by Members of Congress, represen- 
tatives of the news media, the Chairman of the Administrative Con- 
ference of the United States, the chairman of the Administrative Law 
Section, American Bar Association, and other witnesses. 

The Foreign Operations and Government Infomation ~ubcdm- 
mittee adopted a number of amendments to H.R. 5425. Several were 
suggested by Government and outside witnesses during the hearings. 
The resulting measure was reintroduced as H.R. 12471. 

DISCUSSION 

This bill seeks to reach the goal of more efficient, prompt, and full 
disclosure of information by effecting changes in major areas dis- 
cussed below: Indexes, identifiable records, time limits, attorney fees, 
court costs, court review, reports to Congress, and the definition of 
((agency." 

INDEXES 

The first area of change deals with the relationship of the agencies 
to the public. The amendment is designed to produce wider avail- 
ability of Federal agency indexes which list speciflc types of informa- 
tion available such as: Final opinions and orders made in the adjudi- 
cation of cases, statements of policy not published in the Federal 
Register, and administrative staff manuals. 

This amendment does not envision the necessity for bound and 
printed indexes by every agency, recognizing that there has been 
little public demand for the indexes of many agencies. However, it 
would require that such indexes be readily available for public access 
in a usable and concise form suitable for distribution to requestors. 
Any agency index in brochure form available for distribution would 
be an appropriate way to meet this requirement. 

The Committee recognizes that some agency indexes are now 
published by commercial h s .  Such publications would also be able 
to satisfy the requirement of this proposed amendment. 

Concurrent with the additional obligation to publish and distribute 
such indexes ie a series of amendments requiring expedited considera- 
tion of requests for information by the public. 

IDENTIFIABLE RECORDS 

Section (l)(b) of the bill is designed to insure that a requirement 
for a specific title or fie number c a ~ o t  be the only requirement of an . 
agency for the identification of documents. A "description" of a 



requested document would be sufficient if it enabled a professional 
employee of the agency who was familiar with the subject ares of the 
request to locate the record with a reasonable amount of effort. 

TIME LIMITS 

As the subcommittee's hearings clearly demonstrated, information 
is often useful only if i t  is timely. Thus, excessive delay by the agency 
in its response is often tantamount to denial. I t  is the intent of t h s  
bill that the affected agencies be required to respond to inquiries and 
administrative appeals within specific time limits. The testimony also 
indicated the ability of some Federal agcncies to respond to inquiries 
within the time specified in the bill-ten days for original requests 
and twenty days for administrative appeals of denials. 

I t  is recognized, however, that there may be exceptional circum- 
stances where the requested information is stored in a remote location 
outside the country and cannot be retrieved by the agency for exami- 
nation within the 10-day time period even with the most diligent 
effort. In such unusual cases, the committee expects that the ~equestor 
will accept the good faith assurances of the agency that the informa- 
tion requested will be retrieved and the request itself acted upon in 
the most expeditious manner possible. 

I t  is thus the intent of this provision that the agency have a suffi- 
cient flexibility which will enable it to meet its requirement in an 
orderly and eacient manner. 

Though the subcommittee heard reports of efforts by district courts 
to docket freedom of information complaints in an expeditious manner, 
it was found that the defendant Federal agencies as a general rule 
11-ere slow in filing responses to complaints, thus inhibiting the rapid 
disposition of freedom of information suits. 

Under the amendments in this bill, the defendant agency would be 
required to respond to complaints within 20 days-the same time 
limits specified for private litigants under the Federal Rules of Civil 
Procedure, rather than the present 60-day time period for Federal 
agency response specified in the Federal Rules of Civil Procedure. 
Failure to meet the new mandatory time limits would constitute 
exhaustion of remedies, permitting court review. 

The committee believes that shorter mandatory response time need 
not be a burden on the agencies. Under procedures established by the 
Justice Department, all agencies presently are to consult with the 
Department's Office of Legal Counsel rior to a h a 1  denial of a 
request which might result in litigation.?~his consultation takes the 
form of an analysis of the legal and policy implications involved in a 
prospective denial. Accordingly, should a denial result in litigation, 
the defendant agency and the Department of Justice should already 
know the basis of their defense, and the necessity for a 60-day response 
period is lessened thereby. 

ATTORNEY FEES AND COURT COSTS 

Together with expedition of litigation, the bill provides for a 
recovery of attorney fees and costs at the discretion of the courts. The 
allowance of a reasonable attorney's fee out of Government funds to 

8 See a8 F.R. 19123 (July 18,1973);codifled as 28 CFR 50.9. 



prevailing parties in litigation has bee^ considered desirabl? when the 
suit advances a, strong ccmgressi~nal policy. Similar provisions have 
been recognized in legislakion in the past.'O 

COURT REVIEW 

&though the present Preedom of Information Act requires de novo 
determination of agency actions by the Federal courts, th? language is 
ambiguous as to the extent to which courts may engage m zn camera 
inspection of withheld records. 

A recent Supreme Court decision held that under the present 
language of the Act, the content of documents withheld under section 
552(b) (1)-pertaining to national defense or foreign policy informa- 
tion-is not reviemble by the courts under the de novo requirement in 
section 552(a) (3).11 The Court decided that the limit of judicial 
inquiry is the determiaation whether or not the information was, in 
fact, marked with a classification under specific requirements of an 
Executive order, and that this determination was satisfied by an 
affidavit from the agency controlling the information. I n  camera inspec- 
tion of the documents by the Court to determine if the information 
actually falls within the criteria of the Executive order was spec5cally 
rejected by the Court in its interpretation of sec!ion 552(b)(1) of the 
Act. However, in his concurring opinion in the Mznk case, M i .  Justice 
Stewart invited Congress to clarify its intent in this regard.12 

Two amendments to the Act included in this bill, are aimed at in- 
creasing the authority of the courts to engage in a full review of agency 
action with respect to information classified by the Department of 
Defense and other agencies under Executive order authority. 
In  camera review 

The first af these amendments would insert an additional clause 
in section 552(a)(3) to make i t  clear that court reviewemay include 
examination of the contents of any agency records z n  camera to 
determine if such records or any part thereof shall be withheld under 
any of the exemptions set forth in section [552(b). This language 
authorizes the court to go behind the official notice of classification 
and examine the contents of the recdrds themselves. 
National defense and foreign policy exemption 

The second amendment aimed at court review is a rewording of 
section 552(b) (1) to provide that the exemption fop information in
volving national defense or foreign policy will pertain to records which 
are "authorized under the criteria established by an Executive order 
to be kept secret in the interest of the national defense or foreign 
policy." The change from the language pertaining to informationt're- 
quired" to be classified by Executive order to information which is 
"aubhorized" to be classified under the "criteria" of an Executive order 
means that the court, if it chooses to undertake review of a classifica- 
tion determination, including examination of the records in camera, 
may look at the reasonableness ox propriety of the determination to 
classify the records under the terns of the Executive order. 

'0 See Civil Rights Act of 1964 title 11: 42 U.9 C see 2000s-3@)' Civil Rights Act of 1964 title VII: 42 
U.S.C. see. ?00&-6@); ~ducatidn Amendments'oi 197i,P.L. 9 ~ ~ 1 8 ,
Act," sec. 718 (20 U.S.C. F.1617). title VII, "~mergencfr School Aid 

EnoironntentalProtedtonAgeneu et al. v. Patau T. Mink et al., 410 U.S.73 (19'73). 
 
12 Ibid., at p. 94. 
 



Even with the broader language of these amendments as they apply 
to exemption (b)(l), information may still be protected under the 
exemption of 552(b)(3): "specifically exempted Trom disclosure by 
statute." This would be the' case, for example, with the Atomic 
Energy Act of 1954, as amended. I t  features the "born classified" 
concept. This means that there is no administrative discretion to 
classify, if information is defhed as "restricted data" under that Act, 
but only to declassify such data. 

The in camera provision is permissive and not mandatory. I t  is the 
intent of the committee that each court be free to employ whatever 
means it fhds necessary to discharge its responsibilities. 

REPORTS TO CONGRESS 

A new pr~vision is added to the Freedom of Information Act, 
setting forth requirements for a ~ u a l  reports by the affected agencies 
to the Committees on Government Operations of the House and 
Senate, and to the Senate Judiciary C o w t t e e ,  which has jurisdiction 
over the Freedom of Information Act. 

These annual reports should detail the information necessary 
for adequate Congressional oversight of freedom of information 
activities., They would also include the number of each agency's 
determinations to deny information, the number of appeals, the action 
on appeals with the reasons for each determination, and a copy of all 
rules and regulations affecting this section. Also to be included is a 
statement of fees collected under this section, plus other matter re- 
garding information activities indicative of the agency's efforts under 
this Act. . -. DEFINITION OF "AGENCY" 

For the purposes of this section, the definition of "agency" has been 
expanded. to include. those entities which may not be considered 
agencies under section 551(1) of title 5, U.S. Code, but which perform 
governmental functions and control information of interest to the 
public. The bill expands the definition of "agency" for purposes of 
section 552, title 5, United States Code. Its effect is to insure inclusion 
under the Act of Government corporations, Government controlled 
corporations, or other establishments within the executive branch, 
such as the U.S. Postal Service. 

The term "establishment in the Executive Office of the President," 
as used in this amendment, means such functional entities as the Office 
of Telecommunications Policy, the Office of Management and Budget, 
the Council of Economic Advisers, the National Security Council, 
the Federal Property Council, and other similar establishments which 
have been or may in the future be created by Congress through 
statute or by Executive order. 

The term "Government corporation," as used in this subsection, 
would include a corporation that is a wholly Government-owned enter- 
prise, established by Congress through statute, such as the St. Law- 
rence Seaway Development Corporation, the Federal Crop Insurance 
Corporation (FCIC) , the Tennessee Valley Authority (TVA) , and 
the Inter-American Foundation. 

The term "Government controlled corporation," as used in this 
subsection, would include a corporation which is not owned by the 



Federal Government, such as the National Railroad Passenger Cor- 
poration (Amtrak) and the Corporation for Public Broadcasting 
(CPB). 

INFORMATIONTO CONGRESS 

As stated above, the purpose of these amendments to section 552 is 
to facilitute increased availability of information to the public. In  no 
sense should any of the amendments be interpreted as affecting the 
availability of information to Congress under section 552(c), since 
H.R. 12471 makes no change in that subsection. 

That this bill amends subsections (a) and (b), but not ( c ) ,of section 
552 should in no may be construed as approval by this committee of 
the Justice Department's or any other agency's regulations or practices 
of withholding information from Congress. (See, for example, H. Rept. 
92-1333, pp. 3042.) 

COSTESTIMATE 

In  accordance with rale XII1,-clause 7 of the Rules of the House 
of Representatives, the committee ftmtswith respect to fiscal year 
1974 and each of the five fiscal years following that potential costs 
directly attributable to this bill should, for the most part, be absorbed 
within the operating budgets of the agencies. 

This legislation merely revises information procedures under the 
Freedom of Information Act but does not create costly new adminis- 
trative functions. Thus, activities required by this bill should be 
carried out by Federal agencies with existing staff, so that significant 
amounts of additional fun uired. I t  may be necessary, 
however, for some agencies shift' administrative 
responsibilities, or other offices to achieve a 
higher level of efficiency. 

I n  accordance with section 483a of title 31, U.S. Code and Office of 
Management and Budget Circular A-25, user fees are applicable to 
requests for information and may be assessed for production of copies 
and time spent by agency employees in search of requested informa- 
tion. Agency regulations currently provide for such fees, and this 
legislation does not change the status of those existing provisions. 

The possible assessment of attorney fees and court costs authorized 
under section (I) (e) of this bill is a t  the discretion of the court. The 
cost to the Government of such assessments must depend upon the 
amount of litigation, the character of the litigants, the issues -in- 
volved, and action of the courts. While no precise estimate of such 
possible assessments can be made in view of these variables, a subcom
mittee staff investigation has indicated that a typical freedom of 
information case requires about 40 hours of billable time, including 
initial conference, preparation of pleadings and briefs, and court 
arguments. At an average rate of $35 per hour, it is estimated that 
fees in the amount of $1,400 per case would not be unreasonable. 

The provision added by this bill to subsection 552(a) of the Act, 
requiring that such agency indexes be published and distributed 
should not represent an appreciable added cost to the Government. 
Present commercial publications will be able to meet this requirement 
for some agencies, and those agencies having to develop in-house 
publications can, by the provisions of the bill, sell the indexes at  prices 
consistent with cost recovery. 



Although expenditures for these purposes may be minimal, the 
committee est,imates that additional costs that may be required by 
this legislation should not exceed $50,000 in fiscal year 1974 and 
$100,000 for each of the succeeding five fiscal years. 

AGENCYVIEWS 

Witnesses representing the Departments of Defense and Justice 
who testified at  the subcommittee's hearings on Freedom of Informa- 
tion Act amendments contained in the original bills (H.R. 5425 and 
H.R. 4960) uniformly opposed virtually every proposal to strengthen 
and clarify the present law, just as Federal agency witnesses had 
opposed the legislation which created the Freedom of Information 
Act during subcommittee hearings almost a decade earlier. 

The views of those departments on H.R. 12471 are set forth in 
letters to the committee included in appendix 1. 

SECTION-BYSECTIONANALYSIS 

Section (I) (a) amends section 552(a) (2) of the Freedom of Informa- 
tion Act by adding a provision that the presently required indexes be 
promptly published and distributed by sale or otherwise. 

Section (l)(b) substitutes for the term "identifiable records" a 
new requirement that a request be one which "reasonably describes" 
the records requested. 

Section (l)(c) sets definitive time limits for agency action on 
original requests and on appeals. A limit of 10 working days is set for 
a determination on original requests, and a limit of 20 days is set for a 
determination on appeals. In the case of a determination to deny an 
original request, the denial must include the reasons therefor and 
notice of the right of appeal. 

This section also states that failure to meet the specified time 
limitations constitutes an exhaustion of administrative remedies by 
the requestor. 

Section (1) (d) clarifies the requirement for de novo court determina- 
tion under the Freedom of Information Act by stating that the court 
may conduct an in camera investigation of any record withheld from 
disclosure by an agency under any of the exemptions in section 552(b). 

Section (l)(e) provides that the United States agency or officer 
against whom a Freedom of Information Act complaint is fled must 
respond within 20 days. This response need not necessarily be a h a -  
tive in nature; i t  may be a motion other than an answer. 

This is in furtherance of the policy in the original Act for expediting 
action by giving cases under the Act precedence on the court docket. 

Section (1) (e) also allows the assessment of attorney fees and costs 
against the agency on behalf of a litigant. The assessment of fees and 
costs is at  the option of the court. 

Section 2 amends section 552(b)(1) to provide that the exemption 
for information involving national defense or foreign policy wil! per- 
tain to records which are "authorized under the criteria estabhshed 
by an Executive order to be kept secret in the interest of the national 
defense or foreign policy." The intent is that the court may look at the 
reasonableness or propriety of the determination to classify the records 
under the terms of the Executive order. 
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Section 3 adds a new provision to the Act requiring a range of in- 
formation in annual reports to specified committees of Congress. 

Another provision in section 3 of the bill expands the definition of 
"agency" for purposes of section 552, title 5, United States Code, to 
insure inclusion of Government corporations, Government controlled 
corporations, or other establishments within the executive branch. 

Section 4 provides that these amendments will become effective 
90 days after enactment of the bill. 

In compliance with clause 3 of rule XI11 of the Rules of the House 
of Representatives, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman) : 

TITLE 5, UNITED STATES CODE 

SUBCHAPTER 11-ADMINISTRATIVE PROCEDURE 

8 552. Public information ;agency rules, opinions, orders, records, 
and proceedings 

(a) Each agency shall make available to the public information as 
follows: 

(1) Each agency shall separately state and currently publish in 
the Federal Register for the guidance of the public- 

(A) descriptions of its central and field organization and 
the established places at  which, the employees (and in the 
case of a uniformed service, the members) from whom, and 
the methods whereby, the public may obtain information, 
make submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which 
its functions are channeled and determined, including the 
nature and requirements of all formal and informal proce- 
dures available; 

(C) rules of procedure, descriptions of forms available or 
the places at  which forms may be obtained, and instructions 
as to the scope and contents of all papers, reports, or exami- 
~iations; 

(D) substantive rules of general applicability adopted as 
authorized by law, and statements of general policy or inter- 
pretations of general applicability formulated and adopted 
by the agency; and 

(E) each amendment, revision, or re Peal of the foregoing. 
E x c e ~ tto the extent that a Derson has actua and timelv notice of 
the tirms thereof, a person i a y  not in any manner be required to 



resort to, or be adversely affected by, a matter required to be pub- 
lished in the Federal Register and not so published. For the pur- 
pose of this paragraph, matter reasonably available to the class of 

, 	 persons affected thereby is deemed published in the Federal Regis- 
ter when incorporated by reference therein with the approval of 
the Director of the Federal Register. 

(2) Each agency, in accordance with published rules, shall make 
available for public inspection and copying- 

(A) final opinions, including concurring and dissenting 
opinions, as well as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which 
have been adopted by the agency and are not published in the 
Federal Register; and 

(C) administrative staff manuals and instructions to staff 
that affect a member of the public; 

unless the materials are promptly published and copies offered for 
sale. To the extent required to prevent a clearly unwarranted in- 
vasion of personal privacy, an agency may delete identifying de- 
tails when it makes available or publishes an opinion, statement of 
policy, interpretation, or staff manual or instruction. However, in 
each case the justification for the deletion shall be explained fully 
in writing. Each agency also shall maintain [and make available 
for public inspection and copying1, promptly publhh, and dis- 
tribute (by sale or otherwise) copies of a current index providing 
identifying information for the public as to any matter issued, 
adopted, or promulgated after July 4, 1967, and required by this 
paragraph to be made available or published. A final order, opin- 
ion, statement of policy, interpretation, or staff manual or instruc- 

, 	 tion that affects a member of the public may be ~elied on, used, 
or cited as precedent by an agency against a party other than 

. an agency only if
(i) it has been indexed and either made available or pub- 

lished as provided by this paragraph; or 
(ii) the party has actual and timely notice of the terms 

. thereof. 
(3) Except with respect to the records made available under 

paragraphs (1) and (2) of this subsection, each agency, [on 
request for identifiable records made in accordance with published 
rules stating the time, place, fees to the extent authorized by 
statute, and procedure to be followed,l upon any request for 
records which (A) reasonably describes such records, and (B) is 
made in accordance with published rules stating the time, place, fees 
to the extent authorized by statute, and procedure to be followed, 
shall make the records promptly available to any person. On 
complaint, the district court of the United States in the district 
in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated, has juris- 
diction to enjoin the agency from withholding agency records 
and to order the production of any agency records improperly 
withheld from the complainant. In such a case the court shall 
determine the matter de novo, and may examine the contents of 
any agency records in camera to determine whether such records or 
any part thereof shall be withheld under any of the exemptions set 
forth in subsection (b), and the burden is on the agency to sustain 



its action. In the event of noncompliance with the order of the 
court, the district court may punish for contempt the responsible 
employee, and in the case of a uniformed service, the respopsible 
member. Except as to causes the court considers of greater 
importance, proceedings before the district court, as authqrized 
by this paragraph, take precedence on the docket over d l  other 
causes and shall be assigned for hearing and trial at t e,earliest 
practicable date and expedited in every way. potwit's,standing 
any other prowision of law, the United States or the o&er or agency 
thereof against whom the complaint wasJiled shall serve a responsive 
pleading to any complaint made under this paragraph yrit,&in 
twenty days after the service upon the United 8tates a t t p e y  !of (he
pleading in which such complaint i s  made, unless the cozcrt o'thqqise 
directs for good cause shown. The court may asse8.s agaiiist: the 
United States reasonable attorney fees and other litigation costs 
reasonably incurred in any case under this section in which. the 
United States or a n  o$icer or agency thereof, as litigant, has not 
prevailed. , 

(4)  Each agency having more than one member shall kaidtain 
and make available for public inspection a record of the final votes 
of each member in every agency proceeding. 

(6) Each agency, upon receipt of any request for records made 
under this subsection, shall- 

(A)deternine within ten days (excepting Saturdays, Sunduys, 
and legal public holidays) after the date qf such receipt whether 
to comply with the request and shall immediately not;;fy the 
person making the request of such determination and fhe 
reasons therefor, and of the right of such pemon to appeal to 
the head of the agency any  adverse determination; and 

(B)make a determination with respect to such appeal within 
twenty days (excepting Saturdays, Sundays, and legal public 
holidays) after the date of receipt of such appeal: 

A n y  person making a request to a n  agency for records under this 
subsection shall be deemed to hace exhausted his administrative 
remedies with respect to such request ij the agency fails to comply 
with subparagraph (A)or (B)of this paragraph. Upon any deter- 
mination by a n  agency to comply with a request for records, the 
records shall be made promptly a?;ailable to the person making such 
requesf. 

(b) This section does not apply to matters that are- 
(1) [specifically required by1 authorized under criteria estab- 

lished by a n  Executive order to be kept secret in the interest of 
the national defense or foreign policy; 

(2) related solely to the internal personnel rules and practices 
of an agency; 

(3) specifically exempted from disclosure by statute; 
(4)  trade secrets and commercial or financial information ob- 

tained from a person and privileged or confidential; 
(5) inter-agency or intra-agency memorandums or letters which 

would not be available by law to a party other than an agency in 
litigation with the agency; 

(6) personnel and medical files and similar files the disclosure 
of which would constitute a clearly unwarranted invasion of 
personal privacy; 



(7) investigatory files compiled for law enforcement purposes 
except to the extent available by law to a party other than an 
agency;

(8) contained in or related to examination, operating, or con- 
dition reports prepared by, on behalf of, or for the use of an 
ageney responsible for the regulation or supervision of financial 
institutions ;or 

(9) geological and geophysical information and data, includ- 
ing maps, concerning wells. 

(c) This section does not authorize withholding of information or 
limit the availability of records to the public, except as specifically 
stated in $his section. This section is not authority to ivithhold infor- 
mation frbm Congress. 

( d )  O n  or before March 1 of each calendar year, each agency shall sub- 
m i t  a report covering the preceding calendar year to the Committee on  Gov- 
ernment Operations of the House of Representatives and the Committee on  
Government Operations and the Committee o n  the J u d i c h r y  of the Senate. 
The  report shall include- 

( 1 )  the number of determinations made by such agency not to 
comply with requests for records made to such agency under sub- 
section (a )  and the reasons for each such determination; 
(2) the number of appeals made by persons under subsection 

(a )(5)(B), the result of such appeals, and the reason for the action 
upon  each appeal that results in a denial of information; 

(?) a copy of every rule made by such agency regarding this 
sectzon;

(4) a copy of the fee schedule and the total amount of fees collected 
by the agency for making records available under this section; and 

(6) such other information as  indicates ejorts to administer fully 
this section. 

(e)  Notwithstanding section 551(1) of this title, for purposes of this 
section, the term ((agency" means a n y  executive department, military 
department, Government corporation, Government controlled corporation, 
or other establishment in the executive branch of the Government (including 
the Executive O#ce of the President), or a n y  independent regulatory 
agency.

* * * * * * * 



A P P E N D I X E S  
  

DEPARTMENTOF JUSTICE, 
Washington, D.C., February 20, 1074. 

Hon. CHET HOLIFIELD, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

DEAR MR. CHAIRMAN: This is in response to your request for the 
views of the Department of Justice on H.R. 12471, a bill "To amend 
section 552 of title 5, United States Code, known as the Freedom of 
Information Act." 

H.R. 12471 is designed to improve the administrative procedures 
for handling requests by the public under the Freedom of Information 
Act for access to government documents, sets rigid time limits upon 
the agencies for responding to information requests, shortens substan- 
tially the time for the government to file its pleadings in Information 
Act suits, and authorizes the award of attorneys' fees to successful 
plaintiffs in such suits. In  addition, each agency is required to submit 
an annual report to Congress evaluating its performance in adminis
tering the Act and "agency" is defined to include the Executive Office 
of the President. 

Department spokesmen have repeatedly agreed that administrative 
compliance with the Act's present provisions needs improvement. I t  is 
our view, however, that H.R. 12471 as now drafted is far too inflexible 
in application to be of significant use in solving many of these admin- 
istrative problems. Equally important, certain aspects of the bill 
present serious questions of constitutionality. Before turning to our 
specific objections, detailed below, we believe; it is also important to 
note that our Department has recently initiated a comprehensive study 
of ways to improve administrative compliance with the Act. One of the 
principal purposes of the study is to analyze the costs of implementing 
the various methods suggested for improving administration. At the 
present time, concrete cost evaluations do not exist and only the 
roughest estimates of the varying cost factors can be made. 

Since results of the study, from which constructive and concrete 
proposals can be developed, are expected next year, the Department 
of Justice suggests delay of extensive amendment of the Act until that 
evaluation is completed. At that time, we would be in a better position 
to advise Congress on the feasibility, cost, and desirability of proposals 
to amend the Act. 

Apart from these general observations on the utility of enacting 
legislation such as H.R. 12471 at this time, the Department has the 
following specific comments and recommendations concerning the 
provisions of the bill. 

.-



1. Section 1(a) of H.R. 12471 would amend the indexing provisions 
in subsection (a)(2) of the Act. This provision now requires every 
agency to maintain and make available for public inspection and copy- 
ing indexes of those documents having precedential significance. The 
proposed amendment would go further and compel all agencies to 
publish and distribute such indexes. We believe that imposition of this 
requirement on a government-wide basis would be unduly expensive 
and essentially unnecessary. 

Under the existing indexing scheme, persons who ask to use the 
indexes are permitted to do so. However, a large segment of the public 
may never have the interest or the need to use them. Thus, the 
considerable expense of preparing for publication, publishing, and 
keeping current indexes that are not oriented to a demonstrated public 
need would be unjustified. Even where an index does meet a need, such 
as a card catalogue in a library, i t  does not appear that the expense of 
publishing would be warranted. 

I n  these cases, i t  is generally more practical, economical, and satis- 
factory to the outside person seeking information to give him direct 
personal assistance that fits his existing knowledge and information, 
rather than referring him to some index which may be largely incom- 
prehensible because i t  was compiled by specialists for their own use, 
or to tell him to buy a published index. Moreover, private concerns 
publish agency materials and indexes in substantial quantities. For 
example, Commerce Clearing House and Prentice-Hall publish fully 
indexed tax services. To require the government to index and publish 
the same material would be an inefficient and expensive duplication of 
function. 

I n  this respect, two additional points warrant discussion. First, 
compliance with this provision will in all likelihood require agencies 
to hire indexing specialists not only to index the voluminous existing 
records, but also to establish indexing systems for future use. All of 
this will cost the taxpayers money. Second, before the indexing 
process can begin i t  is essential that agencies know exactly the types 
of records the Act requires to be indexed. A number of recent court 
decisions have thrown this whole area of icdexing into great confusion. 

We recommend that this amendment not be adopted until all 
affected agencies have had an opportunity to determine its probable 
impact on their staffs and budgets in relation to estimated public 
benefits, or until possible alternative devices which may be more 
effective, simpler to use, more easily kept up-to-date and less costly 
have been considered. 

2. Section 1 (b) of the bill would amend Subsection a(3) of the Act 
so that requests for records would no longer have to be "for identifiable 
records," requiring instead that a request for records "rensonably 
describes such records." We view this change to be essentially a 
matter of semantics and thus unnecessary. The Senate Report in 
explaining the use of the term "identifiable" in the present Act, stated: 
"records must be identifiable by the person requesting them, i.e., a rea- 
sonable description enabling the Government employee to locate the 
requested records." 

Because it does alter the ~vording of the statute, this amendment 
might lead to confusion as well as to unwarranted withholding of 
requested records. An unsympathetic official might reject a request 
wl~ich would have to be processed today, on the new ground that the 



request is not reasonably descriptive. Also, this amendment could 
subject agencies to severe harassment, as where a requester adequately 
described the Patent Ofice records he sought, but his request was for 
about 5 million records scattered through over 3 million files. A court, 
presumably unable to accept anything so unreasonable, held that the 
request was not for "identifiable records." Irons v. Schuyler, 465 F. 2d 
608 (D.C. Cir. 1972). Accordingly, we conclude that this change 
would not be desirable a t  this time. 

3. Section l(c) of the bill would amend the Act by imposing time 
limits of 10 working days for an agency to determine whether to com- 
ply with any request for records, and 20 working days to decide an 
appeal from any denial. The purpose of imposing these deadlines is 
to expedite agency action on requests for information. The time limits 
are exact and no extensions are permitted. Certainly, agencies should 
respond to such requests as expeditiously as possible; however, this 
amendment is too rigid for permanent and government-wide applica- 
tion and is likely to be counter-productive to the ultimate goal of 
optimizing disclosure by discouraging the careful and sympathetic 
processing of requests. Accordingly, we strongly oppose enactment of 
this amendment. 

Often fles cannot be obtained within ten days either because the 
filing systems are impervious to the description of the information 
requested or because the files are located in centers distantly located 
from the office receiving the request. Occasionally it is even necessary 
for an agency to consult other agencies, organizations, or foreign 
governments in order to determine the propriety of releasing or with- 
holding information. Also, many requests are complex and unique. 
Inflexible deadlines encourage, indeed compel, hasty denials in such 
cases. No agency should be required to adhere to a rigid 10 to 20 day 
limit at  the cost of denying requests, in a spirit of caution, that might 
with more study and time be granted in whole or part. Finally, there 
is the very real problem of spreading available resources too thin. For 
example, to meet the deadlines imposed by this amendment, i t  may 
frequently be necessary to pull personnel off matters within the pri- 
mary mission of the agency to handle an Information Act request. 
Strict time limits ignore considerations of priority. For example, FBI 
personnel should not be required to process every request within the 
prescribed time limits when their attention is urgently needed for such 
things as investigating hi-jackings or bombings of public buildings or 
other emergencies. 

To avoid these and other problems inherent in rigid time constraints, 
yet provide for expeditious treatment of information requests, we 
suggest that our revised departmental regulations, which follow the 
recornendations of the Administrative Conference, serve as a more 
practical working model. Our regulations provide for 10 and 20 day 
deadlines but permit extension of time under prescribed circumstances. 
We use the term "working model" advisedly, for even within our own 
Department an exception from these regulations was created for the 
Immigration and Naturalization Service because of the voluminous 
nature of its records, and we are rarely able to process an appeal within 
20 days. Similar exceptions may need to be created, or some may be 
eliminated as more experience in administering the Act is gained. I n  
any event, rigid time limits for all agencies would be impracticable 
and would serve only to frustrate the purposes of the Act. 



4. Section 1 (d) of H.R. 12471 deals with in camera inspection by the 
courts of agency records. It provides that a court "may examine in 
camera the contents of any agency records to determine whether 
such records should be withheld in whole or in part under any of the 
exemptions set forth in the Act." With respect to exemptions 2 
through 9 of the Act, this amendment appears only to codify the rule 
relating to in camera inspections announced by the Supreme Court in 
Environmental Protection Agency v. Mink, 93 S.Ct. 827 (1973). There, 
the Court construed the Act as vesting in the courts, in cases other 
than those in which the documents are classified, the discretion to 
determine whether an in camera inspection is necessary to the resolu- 
tion of the case. Accordingly, we have no objection to the enactment 
of this measure as it relates to cases where one or more of exemptions 
2 through 9 are involved. However, we oppose any legislative attempt 
to overrule the Supreme Court's decision in Mink with respect to 
classified (exemption 1) documents. 

In  Mink, the Supreme Court found that judicial review did not 
extend to "Executive security classifications . . . at the insistence of 
anyone who might seek to question them." 93 S.Ct. at 833. We oppose 
this overruling attempt simply because the courts, as they themselves 
have recognized, are not equipped to subject to judicial scrutiny 
Executive determinations that certain documents if disclosed would 
injure our foreign relations or national defense. As the Court of 
Appeals said in Epstein v. Resor, 421 F.2d 930 (9th Cir. 1970), cert. 
denied, 398 U.S. 965 (1970), ('the question of what is desirable in the 
interest of national defense and foreign policy is not the sort of question 
that courts are designed to deal with." In  C. & S.Air Lines v. Water- 
man Corp., 333 U.S. 103 (1948), the Supreme Court was more explicit: 

('[Tlhe very nature of executive decisions as to foreign policy is 
political, not judicial. Such decisions are wholly codded by our Con- 
stitution to the political departments of the government, Executive 
and Legislative. They are delicate, complex, and involve large ele- 
ments of prophecy. They are and should be undertaken only by those 
directly responsible to the people whose welfare they advance or im- 
peril. They are decisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has long been held to 
belong in the domain of political power not subject to judicial intru- 
sion or inquiry." 

5. Section l(e) would reduce the present 60-day period which the 
Government normally has to answer complaints against it in federal 
court to 20 days for all suits under the Act. I t  would also provide for 
an award of attorneys' fees to the plaint8 in any such suit in which 
the government "has not prevailed," leaving it unclear what might 
happen in cases where the government prevails on part of the records 
in issue but does not prevail on the rest. 

We oppose both features of this section. When a suit is filed under 
the Act, the local U.S. Attorney ordinarily consults the Department 
of Justice. The Department in turn must consult the agencies whose 
records are involved, and frequently that agency must coordinate 
internally among its headquarters components or its field offices, and 
sometimes externally with other agencies. Because the federal govern- 
ment is larger and more complex, and bears more crucial public 
interest responsibilities than any other litigant, it needs more time 
to develop and evaluate its positions, especially if they may affect 



agencies other than the one sued. A 20-day rule would require that 
decisions be made without ample time for inquiry, consultation, and 
study and consequently the incidence of positions that would later 
be reformulated wbuld increase, causing unnecessary work for the 
parties on both sides and for the courts. 

Furthermore, in a type of liti 'ation which can be initiated by any-fone without the customary lega requirements of standing or interest 
or injury, the award of attorneys' fees is particularIy inappropriate. I t  
is difficult to understand why there should be departure m this area of 
law from the traditional rule, applied in virtually every other field of 
Government litigation that attorneys' fees may not be recovered 
against the Government. 

Although the Act has been used successfully by public interest 
groups to vindicate the public's right to know, not all litigants fit that 
category. Instead, the plaint8 may well be a businessman using the 
Act to gain information about a competitor's plans or operations. Or 
he may be someone seeking a list of names for a commercial mailing 
list venture. In  all such cases, the obvious end result if attorneys' 
fees were awarded would be that the taxpayers would pay for litigating 
both sides of the dispute. This expense could become quite substan- 
tial considering that well over 200 suits have been filed to date and 
that number is ever increasing. 

6. Section 2 of the bill would amend section 552(b)(1) of the Act 
to exempt from disclosure material "authorized under criteria estab- 
lished by an Executive Order to be kept secret in the interest of na- 
tional defense or foreign policy". Section (b)(l) presently excepts 
material specifically required by Executive Order to be kept secret 
in the interest of national defense or foreign policy. This provision is 
intended to be read in conjunction with the in camera provisions of 
section l(d). I t  would, in effect, transfer the decision as to whether a 
document should be protected in the interests of foreign policy or 
national defense from the Executive Branch to the courts. While we 
firmly share the view that classification abuses cannot be tolerated, 
and in this respect it is important to note that the existing classifica- 
tion order provides for sanctions in such cases, we are constrained to 
oppose this amendment for the same reasons noted in our comments 
on section 1 (d) . 

7. Section 3 of H.R. 12471 is divided into two parts. The first part 
would require each agency to submit an annual report to Congress 
containing a statistical evaluation of the duties executed in adminis- 
tering the Act. Congress certainly has an interest and responsibility 
to keep informed on how the Act is being administered. Accordingly, 
we support the general objectives of this amendment. Neverbheless, 
we do not believe that legislation is necessary to accomplish this end. 
In the past, agencies have appeared before committees of both houses 
of Congress on numerous occasions and discussed their administrative 
operations. Statements, complete with statistical information, have 
been submitted on those occasions for congressional review. Similar 
information as that pro osed to be included in the annual reports was 
obtained by the House 8ommittee on Government Operations in 1971 
by means of a questionnaire. These methods have the obvious advan- 
tage of flexibility and enable Congress to receive the information it 
needs without being locked into a ~ e d  system of reporting require- 
ments. For this reason, this provision seems undesirable. 



The second part of section 3 redefines an agency for purposes of the 
Act to include executive a,nd military departments, Government 
owned or controlled corporations, any independent regulatory agency, 
or other establishment in the Executive Branch including the Execu- 
tive Office of the President. We cannot determine from this language 
whether or not the Act would be extended to include groups such as: 
the American National Red Cross, the Girl Scouts of America, Na- 
tional Academy of Sciences, the Veterans of Foreign Wars, or the 
Daughters of the American Revolution. Some clarification would 
seem appropriate. 

Moreover, in our opinion, .the last provision involves a direct attack 
on the separation of powers system established by the Constitution 
and is therefore unconstitutio~al. The Executive Office of the President 
has traditionally included elements that are a mere extension of the 
President himself. Persons erforming such functions are among a 
President's most trusted I!a visors and the need for those persons 
to.speak candidly on highly coddential matters is obvious. Of course, 
the principle of separation of powers does not preclude the promulga- 
tion of freedom of information regulations applicable to particular 
units within the Executive Office. But, just as Congress has seen fit 
not to extend the Freedom of Information Act to itself.or its staff 
on the ground that to do so would violate its constitut;iand preroga- 
tives, neither can i t  be imposed on the President's staff. 

I n  view of the foregoing, the Department of Justice recommends 
against the enactment of this legislation in its present form. 

The Office of Management and Budget has advised that there is no 
objection to the submission of this report from the standpoint of the 
Administration's program. 

Sincerely, 
MALCOLMD. HAWK, 

Acting Assistant Attorney General. 

GENERALCOUNSELOF THE DEPARTMENTOF DEFENSE, 
Washington, D.C., February 20,1974. 

Hon. CHET HOLIFIELD, 
Chairman, Committee on Government Operations, House of Represenfa

tives, Washington, D.C. 
DEAR MR. CHAIRMAN: Reference is made to your recent request for 

the views of the Department of Defense on H.R. 12471, 93d Congress, 
a bill "To amend section 552 of title 5, United States Code, known as 
the Freedom of Information Act (FOIA)." 

The purpose of the bill is to require Federal agencies to adhere to 
several new administrative requirements devised to enhance respon- 
siveness to FOIA requests. More specifically, the bill provides for the 
following: 

1. That the current index of opinions, statements of policy, and 
administrative staff manuals be published and distributed, rather than 
simply made available for public inspection and copying. 

2. That the requirement for "identifiable records" be modified to 
a requirement for a reasonable description of the records requested. 

3. That agencies determine the availability of a record within 10 
days after receipt of an initial request, and make determinations for 
initially denied records within 20 days after receipt of an appeal. 



4. That courts be given authority to examine in camera any records 
which the agencies have denied a requester who has brought legal 
action to force their release. 

5. That the United States file a responsive pleading in litigation 
initiated by the requester of a record within 20 days after service upon 
the United States Attorney of the pleading in which the complaint 
is made, rather than the current 60-day period for responding to such 
pleadings. 

6. That the Court may assess against the United States reasonable 
attorney fees and other litigation costs where the Court has found 
against the United States in its efforts to withhold the record. 

7. That the exemption of classified information shall be evaluated 
on the basis of the criteria established by the Executive Order. 

8. That each agency shall file with the Committee on Government 
Operations of the House of Representatives and the Committees on 
Government Operations and on the Judiciary in the Senate, a detailed 
annual report concerning denials of requests for agency records, 
appeals of those denials, regulations governing FOIA requests, fee 
schedules imposed when requesters are charged for records provided, 
and other information concerning administration of the FOIA. 

9. That the term "agency" be specifically dehed in section 552 of 
title 5, United States Code, by indicating the kinds of organizations 
that come within its scope. 

First, it should be noted that H.R. 12471 is a vast improvement 
over some of the earlier bills to amend the FOIA considered by the 
Subcommittee on Foreign Operations and Government Information 
of the Committee on Government Operations. On May 8, 1973, the 
former General Counsel of the Department of Defense, Mr. J. Fred 
Buzhardt, testzed on H.R. 5425 and H.R. 4960, both of which con- 
tained a number of revisions which he found highly objectionable 
to the Department o PDefense. We are pleased that a number of these 
problems have been overcome in H.R. 12471. Although there are 
other provisions of H.R. 12471 that we do not consider particularly 
desirable, these comments are confined to those aspects of the bill 
which we believe will create serious difficulties for the Department of 
Defense. 

Our single greatest problem in implementing this bill, if it should 
pass, would relate to the time limitations imposed'for responding to 
requests for records and in providing the necessary information for 
responding to complaints filed in court as a result of the denial of 
records. Although it may be possible in the vast majority of cases to 
respond within 10 days to an initial request for a simple record that 
can be easily located and readily evaluated, i t  will not be possible in 
the case of so-called "categorical requests" for voluminous records, 
or for individual records which cannot be located and evaluated 
readily. In  an agency the size of the Department of Defense, records 
are located all over the world, and old records are stored in warehouses 
where their exact location is often difEcult to determine in a short 
time. Until a requested record is located, no determination can be 
made of its availability to the requester, or whether it comes within 
an exemption that should be invoked to serve a legitimate public 
interest. 



Although 20 working days may seem an adequate time for evaluating 
appeals of denied records, this may not be true in cases in which volu- 
minous or complicated records must be forwarded for evaluation by 
high-level or technically specialized officials whose time must be 
divided between a multitude of competing priorities. If additional 
staff must be added for the purpose of creating a capability to respond 
within the time limit, the cost of this provision alone may go into the 
millions of dollars. Even additional staff, however, cannot eliminate 
demands upon the time of expert officials who must respond to other 
priorities. 

Even more important, however, is our view that such rigid time 
limitations may prove counterproductive from the standpoint of 
public access. It is often true that records which technically fall within 
one of the exemptions of the Act are released after careful evaluation 
by responsible officials who find that no substantial legitimate purpose 
will be served by their withholding. If there is inadequate time for 
these evaluations, denials are likely to be more frequent and requesters 
will be forced to resort to judicial action a t  great expense to themselves 
and to the United States. Moreover, i t  should be noted that the 
court's role in evaluating a complaint based on the denial of a record is 
to determine whether an exemption applies. I f  so, the record is properly 
denied. Thus, records that might otherwise be released on a discretion- 
ary basis may be denied to the public because of artificial time con- 
straints that make careful agency evaluation impossible. 

I n  this regard, we would commend to the Committee's attention the 
views of the Administrative Conference of the United States with 
respect to time limitations as they are found in Recommendation 71-2 
(formerly designated Recommendation Number 24), dated May 7, 
1971. After painstaking study and evaluation by the distinguished 
members of the Administrative Conference, guidelines were prepared 
for agency implementation to set forth several carefully circumscribed 
bases for delaying the response to requests for 'agency records beyond 
the normal 10 days for the initial determination and 20 days for an 
appeal. Such delays are authorized for the following reasons: 

a. The requested records are stored in whole or part at  other loca- 
tions than the office having charge of the records requested. 

b. The request requires the collection of a substantial number of 
specified records. 

c. The request is couched in categorical terms and requires an 
extensive search for the records responsive to it. 

d. The requested records have not been located in the course of a 
routine search and additional efforts are being made to locate them. 

e. The requested records require examination and evaluation by 
persopel having the necessary competence and discretion to deter- 
mine if they are: (a) exempt from disclosure under the Freedom of In- 
formation Act and (b) should be withheld as a matter of sound policy, 
or revealed only with appropriate deletions. 

When extensions are permitted under these criteria, the agency is 
required to acknowledge the request in writing within a 10-day period 
following initial request explaining the reasons for the delay. Further, 
on appeal from an initial denial failure to make a response within 20 
days can be justified only under extraordinnry circumstances. 



We believe that the Administrative Conference recommendation 
offers a realistic approach to dealing with the problem of undue delay 
by agencies in responding to requests for records under the FOIA. 
Either the adoption of this recommendation in legislative form, or 
better yet, a simple amendment of section 552 requires that agencies 
include time limitations in their regulations would be far preferable 
to the present inflexible language of b . ~ .12471. A comment in the 
report on a bill that the Administrative Conference model should be 
followed, would seem to be sufficient direction to the agencies if a 

.a ions was simple requirement for time limitations in the agency regul t' 
imposed by the statute. 

Under the language of H.R. 12471, failure by an agency to meet the 
time limit for response to a request for a record is deemed an exhaustion 
by the requester of his administrative remedies. Tliis language can 
be read as meaning that an a ency's failure to answer the initial 
inquiry within 10 days lays su 8cient foundation for initiating litiga- 
tion even though no appeal is taken. It will, therefore, behoove an 
agency to automatically respond with a letter of denial for any initial 
request it has not had adequate time to evaluate and thereby preserve 
its right to consider further the request at  an appellate level within 
the 20 working days available. This will cause an undue escalation of 
the request in many cases, and may actually delay a response to the 
requester. If, on the other hand, the actual intent of the bill is simply 
to permit the requester to have the option of making a h a 1  appeal 
when his initial request has not been answered within 10 days, the 
language of the bill requires clarification. 

From the standpoint of the Department of Defense the 20-day 
limit on the Justice Department for answering complaints is extremely 
disturbing. Learning of the existence of litigation in the large number 
of district courts in which such litigation may be initiated under the 
POIA is often a problem that consumes a good portion of the 20 days. 
Present experience indicates that obtaining expert views from com- 
petent sources is often difficult to achieve within the 60-day period 
now available. By reducing that time by two-thirds, the task of supply- 
ing necessary information to Justice Department representatives 
attempting to respond intelligently to a complaint fled under the 
authority of 5 United States Code 552 will prove almost impossible. 
Yet, there is no assurance that despite this inadequate time for 
preparing an answer to the complaint that the plaintiff will receive 
prompt consideration of that complaint by the court . We, therefore, 
strongly recommend that this requirement for the filing of a responsive 
pleading within 20 days be deleted from the bill. 

We view with some concern the effort in section (d) of this bill to 
authorize the court to examine in camera the contents of any agency 
records to determine whether an exemption has been properly applied. 
This could prove particularly troublesome if i t  is interpreted as an 
encouragement to the courts to second-guess security classification 
decisions made pursuant to an Executive Order. We urge that the 
report on this bill make i t  clear that it is the intention of Congress 
to simply permit the court, where i t  has some reason to doubt the 
validity of an affidavit supporting a security classification, to examine 
the classified record solely for the purpose of determining that the 



authorized official of the Executive Branch has exercised his classifica- 
tion authority in ood faith and in basic conformity with the criteria 
of the Executive &der. No system of security classification can work 
satisfactorily if judges are going to substitute their interpretatio~s of 
what should be given a security classification for those of the Govern- 
ment officials responsible for the 

The Office of Management and Erogram requiring classification. 
udget advised that from the stand- 

point of the administrative program, there is no objection of the 
presentation of this report for the consideration of the Committee. 

Sincerely yours, 
L. NIEDERLEHNER, 
Acting General C'ounsel. 



IN THE HOUSE 0%'REPRESENTATIVES 

JANUARY31,1974 

Mr. Moonn~no of Pennsylvania (for himself, Ms. Aszua, Mr. ALEXANDER, Mr. 
EALENBORN, Mr. IIOIIT~N, Mr. MCCLOSHEY, 
MI'.G u I ~ ,  Mr. Moss, Mr. 
REGULA,Mr. JABIES V. STANTON,MY.TLIONF:, introducedand Air. WRIGHT)
 
the following bill; ~\.hicll was referred to the Comnlittee on Government 
Operations 

A BILL 
 
To amend section 552 of title 5, United states' Code, known as 

the Freedom of Information Act. 

1 B e  it  enacted by the Senate and Rouse of Representa

2 tives of the United States of America in Congress assembled, 

3 SECTION1. (a)  The fourth sentence of section 522 (a)  
  

4 (2)  of title 5, United States Code, is amended by striking 
 

5 out "and make available for public inspection and copying" 
 

6 and inserting in lieu thereof ", promptly publish, and dis- 
 

7 tibutk (by sale or otherwise) copies of". 
 

8 (b) Section 552 (a) (3)  of title 5, United States Code, 
 

9 is amended by striking out "on request for identifiable records 
 

10 made in accordance with, published rules stating the time, 
 



1 place, fccs to tlic cslel~t anll~orizcd by slak~tc, autl procc

2 dure to be followed," and iriscrting in lieu tllcreof tho 

:i Iollo\vii~g: "11po11 ally rcqncst Eor rccords \141ich (A)  rea

4 sonably ikscribes sileh records, and (B) is made in ac

5 cordance with publialicd rlllcs stating the tirne, lilace, ices to 

(i the cstcl~t ai~tllol~ized by statute, arid lwoccd~lre to bc 

8 (c) Scction 553 (a)  of titlc 5, Ui-titccl States Code, is 

9 aulc~ldecl by adding nl thc cild tlicrcof 'thc Iollo~~ing ncw 

10 paragraph : 

11 "(5) Ench agcncy, ul~on receipt of ally rcqncst for 

12 rccords mndc untlcr tliis subscction, shnll- 

13 
$6 (A)  determine ~vitliin tcn days (excepting Snt

14 urdays, Stuldays, and Icgnl puhlic I~olidny's) after the 

date of suc11 receipt ~vhether to colr~ply wit11 the request 

and shall imn~cdintcly notify the person nlaking the re

quest of such determillation and the rcasons thcrefol; and 

of the riglit of ssnch person to appeal to tlic Iiend of the 

agency any adverse detcrlninatioii; and 

" (B) make a deter~ilination with respcct to sncll 

appeal within twenty dnys (excepting Satilrdays, SLU-

days, and lcgal pnhlic holidnys) aftar thc datc of rcccipt 

of such appeal. 

( 6Any person making a request to an a,gency for records 

under this s~ibsection shnll bc deemed to have cxhnusted his 
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administrative remedies with respect to such request if the 

agency fails to comply with sabparagraph (A) or (B) of 

this paragraph. Upon any determination by an agency to 

comply with a request for records, the records shall be made 

promptly available to the person making such request." 

(d) The third sentence of section 552 (a)  (3) of title 5, 

United States Code, is amended by inserting immediately 

after "the court shall detcrminc the' matter de novo" the 

following: ", and may examine the contents of any agency 

records in camera to determine whether such records or any 

part thereof shall be withheld under any of the exemptions 

set forth in subsection (b) ,". 
(e) Section 552 (a) (3) of title 5, United Stntes Code, 

is amended by adding at thc end thereof the following new 

sentence: "Notwithstanding any other provision of law, the 

United States or the officer or agency thereof against whom 

the complaint was filed shall serve a responsive pleading to 

any complaint macle under this paragraph within twenty,days 

a.fter the service upon the United States attorney of the 

pleading in which such complaint is made, unless the court 

otherwise directs for good cause shown. The court may assess 

against the United States reasonable attorney fees and other 
I 

litigation costs reasonably incurred in any case under this 

section in which the United States or an officer or agency 

thereof, as litigant, has not prevailed." 



1 SEC.2. Sec.tion 552 ( I ) )  (1) of title 5, Unilccl Stnbcs 

'2 Codc, is aaicndcrl to rcncl ns lollo\~s:. 

" ( I )  autliorized 1111dcrcriteria cst;~hlid~edby an 

4 Execatire order to 110 licpt sccrcl in the intcrcst of tllc 

5 natioilal .defense or forcign policy ;".. 

G SEC.3. Scclion 555 of title 5, Unitcd Stnlcs Codc, is 
L 

'C am.cil+by adding at the cnd tllcrcof tllc following new 

9 " (d)  On or before Jfnrch 1 of each calendar ycnr, each 

10 agency shall s ~ ~ b m i t  n report cover'ilg the preceding calendar 

11 yens to the Committee on Governnlcnt Operations of the 

13 House of Representatives and the Conlmittee on Government 

13 Operations old thc Conlmittce on thc Judicinry of the 

34 Senate. The reporl shall includc- 

15 " (1) thc nm~lbcr of dcterini~~nlioi~s lnadc Ly sudl 

16 ngcllcy nol to coinply with rcqucals for records mnilc 

17 to siicll agency under si~l~scclion (a) and llle rcasons 

18 for each such determination; 

I!) " (2) the number of appeals made by persons under 

20 subsection (a) (5) (B) ,  the result of snc11 apl~eals, and 

21 the reasoil for the! ~ c t i o i ~u1)oii cnch appeal that rcs~~l t s  

23 ' '  in a' denial of infol.matio11; 
 

23 " (3 )  a copy of every rule mt~cle by such agency re- 
 

24 garding t.his scction; 
 

23 " (4) n copy of tllc fee scllcdule aiirl thc total 



amount of fees collected by the agency for making' 

records available under this section; and 

" (5)  such other information as indicates efforts 

to administer fully this section. 

" (e) Notwithstanding section 551(1) of this title, for 

purposes of this section, the term 'agency' means any exec- 

utive department, military department, Government cor

poration, Government controlled corporation, or ,other 

establishment in the executive branch of the Government (in

cluding the Executive Office of the President), or any 

independent regulatory agency." 

SEC.4. .The amendments made by this Act shall take 

t!ff(!ct on tho nineticth day beginning after enactment of this 

Act. 



CHAPTER V 
 

S. Rept. 93-854 
 

AMENDING THE FREEDOM OF INFORMATION ACT 
 



9 3 ~CONGRESS SENATE REPORT 
Bd Session { No. 93-854 

AMENDING THE FREEDOM O F  INFORMATION ACT 

Mr. GNNEDY,from the Committee on the Judiciary, submitted the 
following 

REPORT 
 
[To accompany S.25431 

The Committee on. the Judiciary, to which was referred the bill 
(S. 2543) to amend section 552 of title 5, commonly known as the 
Freedom of Informatidn Act, having considered the same, reports 
favorably thereon, with amendment, and recommends that the bill 
do pass. Committee action on the bill was unanimous. 

S. 2543 would amend the Freedom of Information Act (FOIA) to 
facilitate freer and more expeditious public access to government in- 
formation, to encourage more faithful compliance with the terms and 
objectives of the FOIA, to strengthen the citizen's remedy against 
agencies and officials who violate the Act, and to provide for closer 
congressional oversight of agency performance under the Act. 

The committee recognizes that the meaning of the substantive ex- 
emptions in subsection (b) of the FOIA has been subject to conflicting 
interpretations and may not be altogether clear, but the committee 
has cbncluded that the primary obstacles to the -4ct's faithful imple- 
mentation by the executive branch have been procedural rather than 
substantive. For this reason S. 2543 does not amend the substance of 
the exceptions to disclosure spelled out in subsection (b) of section 
552, which have been clarified substantially through numerous re- 
ported court decisions. 

BACKGROUND 

Rqcopition of the people's right to learn what their government 
is qqinq through access to government information can be traced back 
to the early days of our Nation. Open government has been recognized 
as tge best insurance that government is being conducted in the public 
i n t e ~ s t ,  and the First Amendment reflects the commitment of the 



Founding Fathers that the public's right to information is basic to the 
maintenance of a popular form of government. Since the First Amend- 
ment protects not only the right of citizens to speak and publish, but 
also to receive information, freedom of information legislation can be 
seen as an affirmative congressional effort to give meaningful content 
to constitutional freedom of expression. Moreover, to exercise effec- 
tively all their First Amendment rights, the people must know what 
their government is doing. 

The first congressional attempt to formulate a general statutory plan 
to assist free access to government information was contained in sec- 
tion 3 of the Administrative Procedure Act, enacted in 1946. This 
section provided that certain information shall be published "except 
to the extent that there is included (1) any function of the United 
States requiring secrecy in the public interest or (2) any matter 
relating solely to the internal management of an agency." Soon after 
this enactment, however, it became clear that despite Congress' original 
intent to promote disclosure, section %along wlth the federal "house- 
kee ing" statute (5 U.S.C. § 301) allowing each agency head "to pre- 
scrige regulations" for "the custody, use, and preservation of records, 
papers, and property appertaining to" his agency-was becoming 
widely used as a basis for withholdina information. 

I n  1958 the federal "housekeepingRstatute was amended (P.L. 85
619) to provide that it did not authorize withholding information or 
records from the public. And in 1966 Congress enacted the Freedom 
of Information Act. , 

The specific objectives of the FOIA were set out by this committee 
in its Report on the legislation (S. Rept. No. 813, 89th Congress, 1st 
Session, October 4,1965, at  11 (hereinafter 1965Senate Rept.)) : 

(1)I t  sets up workable standards for what records should 
and should not be open to public inspection. In  particular, it 
avoids the use of such vague phrases as "good cause found" 
and replaces them with specific and limited types of informa- 
tion that may be withheld. 

(2) I t  eliminates the test of who shall have the ri ht to 
different information. For the great majority of di8erent 
records, the public as a whole has a .right to know what its 
Government is doing. There is, of course, a certain need for 
confidentiality in some aspects of Government operations and 
these are protected specifically; but outside these limited 
areas, all citizens have a right to know. 

(3) The revised section 3 gives to any aggrieved citizen a 
remedy in court. 

Although the Act was hailed by president Johnson in 1966 as de- 
riving from the essential principle that "a democracy works best when 
the people have all the information that the security of the Nation 
permits," many observers at  the time recognized the difficulties in ad- 
ministering and interpreting the new law. Courts have since recog- 
nized deficiencies in the legislation, and testimony last year befire 
the Subcommittee on Administrative Practice and Procedure pointed 
out clearly a number of areas that require congressional action to 
insure more faithful agency compliance with the law. Witnesses s ~ g -  



gested that the act has become a "freedom from information'' law, 
with the curtains of secrecy still tightly drawn around the business of 
government. 

The House Foreign Operations and Government Information Sub
committee held 14 days of oversight hearings in the 92nd Congress re- 
lating to administration of the Freedom of Information Act by fed- 
eral agencies, following which the House Subcommittee identified 6 
"major problem areas" : 

1. The bureaucratic delay in responding to an individual's 
request for information-major Federal agencies took an 
average of 33 days with such responses ;and when acting upon 
an appeal from a decision to deny the information, major 
agencies took an average of 50 additional days; 

2. The abuses in fee schedules by some agencies for search- 
in and copying of documents or records requested by indi- 
vifuals ;excessive charges for such services have been an eff ec- 
tive bureaucratic tool in denying information to individual 
requestors ; 

3. The cumbersome and costlv legal remedy under the act 
when persons denied information by an agency choose to in- 
voke the injunctive procedures to obtain access; although the 
private person has prevailed over the Government bureauc- 
racy a majority of the important cases under the act that 
have gone to the Federal courts, the time it takes, the invest- 
ment of many thousands of dollars in attorney fees and court 
costs, and the advantages to the Govepment in  such cases 
makes litigation under the act less than feasible m many 
situations ; 

4. The l?ck of involvement in the. decisionmaking process 
by public information officials when information is denied to 
an individual making a request under the act; most agencies 
provide for little or no input from public irqfprmation special- 
ists and the key decisions are made by political appointees- 
general counsels,~assistant secretaries, or other top-echelon 
officials; 

5. The relative lack of utilization of the act by the news 
media, which had been among the strongest backers of the 
freedom of information legislation prior to its enactment; the 
time factor i s  a significant reason because.of the more urgent 
need for information by the media to meet news deadlines. 
The delaying tactics of the Federal bureaucrats are a major 
deterrent to more widespread use of the act, although the sub- 
committee did receive testimony from several reporters and 
editors who have taken cases to court and eventually won out 
over the secrecy-minded Government bureaucracy ;and 

6. The lack of priority given by top-level administrators 
to the full implementation and proper enforcement of Free- 
dom of Information Act policies and regulations; a more 
positive attitude in support of "open access" from the top 
administrative officials is needed throughout the executive 
branch. In too many cases, information is withheld, overclas- 
sified, or otherwise hidden from the public to avoid admin- 



istrative mistakes, waste of funds, or political embarrassment. 
(H.E. Rept. No. 92-1419, Administration of the Freedom of 

%Information Act, Committee on Government Operations, p. 8 
(hereinafter cited Hozcse Report).) 

I n  March 1973 legislation was introduced in the House and Senate. 
reflecting the findings and recommendations of the H o w  Beport.
which proposed a number of procedural and substantive changes in the 
law. These bills (S. 1142 and H.R. 5425) were the subject of hearings 
in both Honses of Congress. Discussion thus moved from identifying 

roblems of administering the FOIA to developing appropriate reme- 
%a1 legislation. 

During the spring of 1973, three Senate subcommittees joined to
gether to take an intensive look at various aspects of government 
secrecy, includmg freedom of information, executive privilege, and 
the classification system. The three subcommittees were the Subcom- 
mittee on Administrative Practice and Procedure, chaired by Senator 
Edward M. Kennedy; the Subcommittee on Separation of Powers, 
chaired by Senator Sam Ervin ;and the Subcommittee on Intergovern- 
mental Relations of the Committee on Government Operations, chaired 
by Senator Edmund S. Muskie. The subcommittees conducted 11days 
of hearings, heard from over 40 witnesses, and amassed over 850 pages 
of record.* 

Seven of the 11da s of joint harings were devoted to issues involv- 
ing the Freedom o f  Infprmation Act. Witnesses representing the 
media (National Newspaper Association, Radio-Television News Di- 
.rectors Association, the New York Times, Joint Media Committee 
and Sigma Delta Chi), the bar (American Bar Association), public 
interest groups (Center for Study of Responsive, Law, Common 
Cause, American Civil Liberties Union, Consumers Union), govern- 
ment agencies Department of Agriculture, De artment of Defense, 
Department of 5ustice) ,and labor (Oil, Chernica f and Atomic Workers 
International Union), together with members of Congress (Senator 
Chiles, Congressman Moorhead, Congresswoman. Mink) and prac- 
ticing attorneys, analyzed the shortcomings of the present law and 
proposed varying solutions. Reports on legislative proposals were 
received from 23 government agencies; and additional views weke 
received from interested arties. S. 2543 reflects, in addition to the 
views expressed at the pubfic hearings, extensive analysis of the agency 
practices and of the court decisions under the FOIA. 

The committee amended S. 2543, as introduced, and unanimously 
voted to report favorably the committee amendment on May 8,1974. 
The committee amendment contains various changes and additions to 
the original bill. I n  the Explanation portion of this report below, "the 
bill" and "S. 2543" are used for simplicity to refer to the committee 
amendment,as reported. 

*Hearlugs before the Subcohmittee on Intergovernmental Relations of thekommitted on 
Government Operatfons and the Subcommtttees on Separatlon of Powers and Adminiatra- 
tive Practice and Procedure- of the Committee on the Judiciary, vol. I April 10 11 12 
Mag 8 9 10 and 16 1973) and vol. II (Jnne 7 8 11 and 26 1973) &itnessesvtesdfied 
on th; F ~ I A 'propostha on April 11 12, Mag 9, jade 7: 8, 11, bti 26.'~eferencc~t o  testi- 
mony are cited hereinafter as  earh hoe. Volnme I11 contahs seeondm materials related 
to the issues considered in the hearlngb. Agemay reports on 5. 1112 are collected in 
Hearlnge, vol. I1 at 280-326. 



I n  1966 President Johnson, upon signing the FOIA into law, said 
"I signed this measure of pride that the United 
States is an open society in which to know is cher- 
ished and guarded." When a new Executive 
Order in 1972 governing classification and declassification of govern- 
ment information he observed : 

Fundamental to our way of life is the belief that when in- 
formation which pro erly belongs to the public is system- 
atically withheld by tiose in power, the people soon become 
ignorant of their own affairs, distrustful of those who man- 
age them, and-eventually-incapable of determining their 
own destinies. (Fed. Reg., vol. 37, No. 48, March 10, 1972, 
p. 5209.) 

In  introducing S. 2543, the bill's s onsor, Senator Kennedy, ob- 
served that "secret government too easi fy advances narrow interests at  
the expense of the public interest," and re-emphasized the importance 
to democracy of a free flow of information from the government to 
the public : 

We should keep in mind that it does not take marching 
armies to end republics. Superior firepower may preserve 
tyrannies, but it is not necessary to create them. If the people 
of a democratic nation do not know' what decisions their aov- 
ernment is malring, do not'know the basis on which t h s e  
decisions are being made, then their rights as a free people 
may gradually slip away, silently stolen when decisions which 
affect their lives are made under the cover of secrecy. 

EXPLANATION 

The Freedom of Information Act mas enacted in July 1966, became 
effective in July 1967, and was codifiqd in June 1967 as section 552 of 
title 5, United States Code. The Act contains 3 basic subsections. The 
first (§ 552 (a) ) sets out the affirmative obligation of each agency of 
the federal government to make information available to the public, 
with certain information required to be published and other informa- 
tion merely required to be made available for public inspection or 
copying. This subsection contains remedies for noncom Iiance :no per- f'sod may be adversely affected by any matter (e.9. regu ations, policies, 
decisions) required to be published and not so published, and any per- 
son improperly denied information requested or ~ q u i r e d  to be pub- 
lished under the section may go to court to require its productiop. 

The second subsection of the FOIA (8 552(b)) contains the so- 
called f'exemptions" to the general rule of mandatory disclosure con- 
tained in the previous subsection. These relate to matters that are: 

(1) Specifically required by Executive Order to be kept secret 
a in the interest of the national defense or foreign policy; 

a (2) Related solely to the internal personnel rules and practices 
of an agency ; 

(3) Specifically exempted from disclosure by statute; 
(4) Trade secrets and commercial or financial information ob- 

tained from a person and privileged or confidential; 



( 5 )  Inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other than an 
agency in litigation with the agency ; 

(6) Personnel and medical files and similar files the disclosure 
of which would constitute a clearly unwarranted invasion of per- 
sonal privacy ; 

(7) Investigatory files compiled for law enforcement purposes 
except to the extent available by law to a party other than an 
agency ; 

(8) Contained in or related to examination, operating or con- 
dition reports prepared by, or on behalf of, or for the use of an 
agency responsible for the regulation or supervision of financial 
institutions ;or 

(9) Geological and geophysical information and data, includ- 
ing maps, concerning wells. 

Congress did not intend the exemptions in the FOIA to be used 
either to prohibit disclosure of information or to justify automatic 
withholding of information. Rather, they are only permissive. They 
merely mark the outer limits of information that may be withheld 
where the agency makes a specific affirmative determination that the 
public interest and the specific circumstances presented dictate-as 
well as that the intent of the exemption relied on allows-that the in- 
formation s7wuZd be withheld. The Attorney General reemphasized 
the point in his memorandum explaining the FOIA to government 
agencies: 

Agencies should also keep in mind that in some instances 
the public interest may best be served by disclosing, to the 
extent permitted by other laws, documents which they would 
be authorized to withhold under the exemptions. (Attorney 
General's Memorandum on the Public Information Section of 
the Administrative Procedure Act, .June 1967, at  2-3 (here
inafter cited as A. G. Memrandum) .) 

A number of agencies have by regulation adopted this position that, 
notwithstanding applicability of an FOIA exemption, records must 
be disclosed where there is no compelling reason for withholding. 
(E.g.,In te r ior43  C.F.R. 5 22 ;HEW--45 C.F.R. 5 5.70 ;HUD-24 
C.F.R. 8 15.21; DOT--49 C.F.R. 8 7.51.) This approach was clearly 
intended by Congress in passing the FOIA. 

Finally, the third subsection ($552(c)) pro~ides that the FOIA 
authorizes only the withholding "specifically stated" and that it "is 
not authority to withhold information from Congress." 

One commentator has observed that the legislative history of the 
Freedom of 1nform.ation Act "is even more confusing than the act 
itself." (Freedom of Information Act: Access to Law, 36 F o r d h  L. 
Rev. 756,767 (1968) .) In  the first commentary on the FOIA, Profes- 
sor Kenneth Davis pointed to numerous ambiguities and inconsisten- 
cies in the language of the new law and the committee reports on it, 
and courts have subsequently grappled with this language. (Davis, 
Information Act: A Preliminary Analysis, 34 Chicago L. Rev. 761 
(1967).) Most of the problems have arisen with regard to the nine 
exemptions in subsection (b) of the Act, and a variety of proposals to 



amend the language of the exemptions was considered by the commit- 
tee. Some witnesses a t  subcommittee hearings proposed the complete 
eliminatioil of certain exemptions, while others advocated expanding 
the areas in which information may be withheld from disclosure. 

The risk that newly drawn exemptions might increase rather than 
lessen confusion in interpretation of the FOIA, and the increasing ac- 
ceptance by courts of interpretations of the exemptions favoring the 
public disclosure originally intended by Congress, strongly militated 
against substantive amendments to the language of the exemptions. 
A11 federal agencies have promulgated regulations under the FOIA, 
many of which attempt to clarify the meaning of the exemptions, and 
there have been over 200 court cases involvin f the Act. From these 
cases has grown a full body of case law, reso ving ambiguities and 
settling upon interpretations generally consistent with the spirit of 
disclosure reflected by the passage of the FOIA and with the specific 
intent of Congress in drafting the law. The substance of the exemp- 
tions contained in the Freedom of Information Act thus remains un- 
changed by S. 2543, although by leaving it unchanged the committee is 
implying acceptance of neither agency objections to the specific 
changes proposed in the bills being considered, nor judicial decisions 
which unduly constrict the application of the Act. 

S. 2543 does, however, make procedural changes in the statute. Many 
of these procedural changes were opposed by federal agencies in their 
testimony before the subcommittee and reports on similar legislative 
proposals on the grounds that these changes would be costly, burden- 
some, and inflexible to administer. 

The committee recognizes that procedural requirements of any kind 
are subject to these criticisms. For instance, affording due process of 
law to criminal defendants is inevitably going to  add to governmental 
costs and burdens in criminal prosecutions, but the Bill of Rights 
clearly resolves the conflict between administrative convenience and 
individual rights in favor of the latter. By the same token, in 1966 
Congress faced the problem of balancing the interest of the govern- 
ment in keeping some matters confidential and in maintaining admin- 
istrative efficiency with the interest of the public in free access to 
government information. As this committee observed a t  that time, 
"Success lies in providing a workable formula which encompasses, 
balances, and protects all interests, yet places emphasis on the fullest 
responsible disclosure." (1965Senate Rept. a t  3.) The Freedom of In- 
formation Act embodied what the Congress believed to  be a workable 
formula. The committee likewise presently believes that S. 2543 re- 
flects the same balancing process, emphasing the public's need for 
speedier, freer access to information without unduly burdening 
agencies. 

It should be remembered that the agencies and officials of the execu- 
tive branch uniformly opposed the Administrative Procedure Act in 
the 1940's and the Freedom of Information Act in the 1960's. But 
on each occasion Congress concluded that administrative due process 
and public access to information outweighed administrative incon- 
venience, and laws were passed accordingly. 

As an illustration: I n  its report on proposed Freedom of Informa- 
tion legislation in  1965, the Defense Department stated that in order 
to comply with the public information requirements (which were to 



become the FOIA provisions), i t  would be necessary in each com- 
ponent of the Department of Defense to build a large staff whose duty 
would be to determine the availability of records and information, 
to facilitate its collection from a variety of storage sites, and to assist 
in defending against suits in U.S. district courts anywhere in the 
United States. Such an organizational requijaement would be exceed- 
ingly costly. (See Hearings before the Subcommittee on Administra- 
tive Practice and Procedure of the Committee on the Judiciary, U.S. 
Senate, 89th Cong., 1st Sess. on S. 1160, etc., May 12, 13, 14 and 21, 
1965, at 412.) 

Yet in responding to a question concerning the situation at DOD 
since passage of the FOIA, a departmental representative replied that 
"the net effect has been beneficial." (Hearings, vol. I1at 88.) Similar 
statements concerning benefits derived from the FOIA have been 
made by officials of other agencies, notably the FTC, FDA, and EPA. 
It is expected that despite the possible additional burdens and mar- 
ginal added costs which S. 2543 may place on federal agencies in car- 
rying out their public information responsibilities, the net effect will 
be beneficial. 
Publication of Indexes 

Subsection l (b )  of S. 2543 is designed to provide greater accessi- 
bility to each agency's index. The index provides identifying informa- 
tion for the public regarding matters issued, adopted, or promulgated 
by the agency and required to be made public by section 552(a) (2) of 
the Freedom of Information Act. This new publication requirement is 
neither overly burdensome nor expensive, but i t  should provide the 
public--especially through institutions and libraries-with more 
readily available access to what its government is doing. As the Com- 
mon Cause spokesman told the Subcommittee, "If the existence of a 
document is unknown, disclosure of its contents will never be re
quested." (Heafings, vol. I at 140.) 

A publication requirement should also encourage agencies to main- 
tain their indexes in a current manner. Some agencies, like the 
Federal Communications Commission, are already in compliance with 
this requirement and have experienced no apparent problems in thls 
regard. (Hearings, vol. I1at  300.) 

Some agencies (e.g., Railroad Retirement Board, Small Business 
Administration) questioned whether there was sufficient interest in 
their indexes to justify mass routine publication. The committee thus 
excepted from required publication agency indexes whose publication 
would be both unnecessary and impractical. The committee believes 
that photocopy reproduction of Tndexes will constitute adequate 
"publication" for those agencies for whom there is insufficient inter- 
est in their indexes in these situations to justify printing. The cost, if 
any, of such photocopied indexes sfiould, however, reflect not the actual 
cost of reproduction but the equivalent per-item cost were the indexes 
printed in quantity. 

To avoid ~ossible problems in interpreting a requirement that such 
indexes be currently" published, the new publication requirement 
would require only a "quarterly or more frequently" publication of 
these indexes-a modification adopted from a suggestion of the Fed- 
eral Power Commission. (Hea&zgs, vol. 'I1 at 312.) Publication of 

, 
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supplements rather than republication of the entire index would ful- 
fill this requirement. Publ~cation by a commercial service, such as 
the Commerce Clearing House, Prentice-Hall, or the Bureau of Na- 
tional Affairs, would fulfill the requirements of this section. Duplica- 
tive publication would serve no useful purpose and is certainly not 
intended by the provision, but in instances where agencies rely on com- 
mercial services, those agencies would be expected to maintain the 
commercial services at the agency offices or reading rooms and to make 
them available for public inspection. 

Sqme confusion appears to persist among government agencies con- 
cernlng which materials are subject to the indexing requirement,of 
section 552(a) (2) and concerning the type or form of index which 
complies with congressional intent under that section. The committee 
believes that a comprehensive review of agency indexing practices 
under the FOIA is desirable, since the e5cacy of the publication re- 
quirement imposed by S. 2543 is in large part dependent on the ade- 

, 	quacy of existing records-maintenance and index-compilation prac- 
tices. The comm~ttee will therefore request the General Account?ng 
Office, with such support and assistance from the General Serv~ces 
Administration as the Comptroller General deems appropriate, to 
undertake such a comprehensive review. 
Revidon of Subsection (a) (3) 

Subsection 1(b) of S. 2543 contains a number of amendments to sub- 
section (a) (3) of the Freedom of Information Act (5 U.S.C. $552 (a) 
(3)). Subsection (a) (3) has been divided into two parts with the 
elements of each placed in separate subparts. This is intended npt 
only for clarity but to emphasize the onginal mtent of Congress m 
enacting subsection (a) (3)-that the judicial review provisions apply 
to requests for information under subsections (a) (1) and (a) (2) of 
section 552, as well as unkler subsection (a) (3). 

On occasion, the Department of Justice has argued in litigation that 
judicial review of a denial of information requested under subsections 
(a) (1) and (a) (2) vas not avai'lable under the FOIA, but courts 
have uniformly rejected this argument. (See, e.g., American Mail 
Line, Ltd. v. GuZick, 411 F.2d 696, 701 (1969) :"Congressional intent 
(although not spelled out directly anywhere) seems to have been that 
judicial review would be available for a violation of any part of the 
Act, not me~ely for subsection (3) .") In  one remarkable instance, the 
government even contended that an "agency dete~mination that ma- 
terial sought falls within one of the nine exemption^'^ in subsection 
(b) '"preclhdes the broad judicial review provided by subsection (a) 
(3) ." (Epstein v. Resor, 421 F.2d 930, 932 (1970) .) This contention 
was properly rejected by the court. 

The restructuring of subsection (a) (3) should lay this issue to 
rest, making it clear that de novo judicial review is available to chal- 
lenge agency withholding under any provision in section 552. 
Identifin6b Records 

Presently the provisions of the Freedom of Information Act are 
predicated upon "a request ,for identifiable recordsv section 552(a) 
( 3) ).S. 2543 would change this language to refer simp \y to a "request 
for records which reasonably describes such records." This change 

- - .  
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again reflects the intent of the original drafters of the FOIA, for in 
explaining the term "identZable," the 1965 Senate Report; on the Act 
said : 

The records must be identifiable by the person requesting 
them, i.e., a reasonable description enabling the Government 
ployee to locate the requested records (1966 Senate Rept. at 
8.) 

While many agencies view this language as the presently operative 
interpretation of the "identifiable7' requirement, cases nonetheless 
have continued to arise where courts have felt called upon to chide 
the governmelit for attempting to use the identification requirement 
as an excuse for withholding documents. (Bristol-Myers Co. V. FTC, 
424 F.2d 935 (D.C. Cir. 1970) ;NationaJ Cable Televhion Ass77t V. FCC, 
479 F.2d 183 (D.C. Cir. 1973).) I n  one case the government had the 
temerity to argue that the request being resisted was not for "identi- 
fiable" records, even though the court specifically found that the 
agency in question had known all along precisely what records were 
being requested. (Legal Aid Society of AZam..eda Cnty. v. SchuZtz, 
349 F.Supp. 771,778 (N.D. Cal. 1972) .) 

While the committee does not intend by this change to authorize 
broad categorical requests where it is impossible for the agency rea- 
sonably to determine what is sought (see I rons v. Schuybr, 465 P.2d 
608 (D.C. Cir. 1972) ), it nonetlieless believes that the identification 
standard in the FOIA should not be used to obstruct public access to 
agency records. Agencies should continue to keep in mind, as specified 
in the A. G. il.iernora.ndwm (p. 24) ,  that "their superior knowledge of 
the contents of their files should be used to further the philosophy of 
the act by facilitating, rather than hindering, the handling of requests 
for records." 

Subsection (b) (1)of S. 2543 makes explicit the liberal standard 
for identification that Congress intended and that courts have adopted, 
and should thus create no new problems of interpretation. 
Search am?Copy Fees , 

S. 2543 would add a new subsection (4) (A)  to section 552(a) re- 
quiring the Office of Management and Budget to promulgate regula- 
tions specifying a uniform schedule of fees applicable to all FOIA 
re uests, and setting out criteria for reduction or waiver of those fees. 

iection 552(a) (3) of the FOIA originzilly provided that agencies 
could by published rules set "fees to the extent authorized by statute" 
for service performed in complying with FOIA re uests-that is, for 
searching and copying requested documents. 5 U.S.8. 5 483 (a) author- 
izes agencies to charge fees, as the agency head determines to be "fair 
and equitable." As set out in Circular No. A-25 of the Office of Man- 
agement and Budget concerning "User Charges," "where a service (or 
privilege) provides special benefits to an identifiable recipient above 
and beyond those which accrue to the public at  large, a charge should 
be imposed to recover the full cost to the Federal Government of ren- 
dering that service." (Hearin,gs. vol. I11at 469,) The circular outlines 
broad guidelines to be used in determining the costs to be recovered, 
and agencies have followed by setting fee schedules for search and 
copying in response to FOIA requests. , 



The 1972 House Report observed the "real possibility that search 
fees and copying charges may be used by an agency to effectively deny 
public access to agency records, and witnesses before the subcommittee 
illustrated this observation. 

Mr. Harding Bancroft reported a demand that the N.Y. Times 
guarantee fees to  search for documents that might not be released even 
when found, and observed that the Times finally paid for search and 
copying of documents that turned out to be classified European news- 
paper clippings. ( H e a h g s ,  vol. I at 160.) 

Mr. Harrison Wellford suggested that feirs "have become toll gates 
on public access to information." He  described how he had been put 
in a "Catch-22" situation by the Department of Agriculture : 

The only way I could make my request specific was to get 
access to the indexes by which those files were recorded. When 
I asked for access to the indexes, I was told they were internal 
memoranda, and not available to me. Therefore, I had to 
make my request in a broad fashion and they came back with 
a bill for $85,000 which we regretfully had to turn down. 
(Hearilzgs, vol. I1a t  97.) 

Mr. Wellford also told of receiving "frequent complaints from citi- 
zens who have been charged search fees and xeroxing costs for infor- 
mation which an agency made freely available to its regular clients." 
(Hearings, vol. I1at  103.) 

Finally, Mr. Ronald Pleser  indicated that in one instance FDA 
asked a requestor to make a prepayment for $20,000 just for a pre- 
liminary search without even knowing which documents existed. 
( H e a ~ m p ,~701.I at  205.) 

The Administrative Conference of the United States conducted a 
study on agency implementation of the FOIA and found that copying 
charges ran from 5 cents a page a t  the Department of Agriculture to 
$1 a page at the Selective Service System, while clerical search charges 
varied from $3 an hour at the Veterans7 Admipistartion to $7 an hour 
a t  the Renegotiation Board. Similar variations were found in a study 
submitted to the Subcommittee by Mr. Ronald Plesser. ( H e a h g s ,  
vol. I at  205.) 

The Administrative Conference, in a formal recommendation, pro- 
posed that a fair and equitable fee schedule be established by each 
agency. "To assist agencies in this endeavor,,' the Administrative Con- 
ference recommended establishing a committee which was to include 
representatives of the O5ce of Management and Budget, the De art- 
ment of Justice, and the General Services Administration. The 8ffice 
of Management. and Budget was prompted by this recommendation 
to initiate a study of the possibility of uniform charges under the 
Freedom of Information Act, but this study was dropped before com- 
pletion and no further action on this matter has been undertaken. 
(HeaGngs, vol. Iat  204-6 :vol. I1at 97.)

S. 2543 proposes that'the fee schedule to be set "shall be Iimited to 
reasonable standard charges for document search and duplication.'' 
This standard would provide a ceiling and prevent agencies from using 
fees as barriers to  the disclosure of information which'should other- 
wise be forthcoming. Under this standard, and with the provisions for 



waiver and d u c t i o n  of fees, it is not necessary that FFOIA services 
performed by agencies be self-sustaining. Recovery of only direct 
costs would be provided for search and copying, while no costs would 
be assessed for professional review of the requested documents if neces- 
sitated. 

With respect to agency records maintained in computerized form, 
the term "search" would include services functionally analogous to 
searches for records that are maintained in conventional form. Difficul- 
ties may sometimes be encountered +indrawing clear distinctions be- 
tween searches and other services involved in extracting requested 
jnfonnation from computerized record systems. Nonetheless, the com- 
mittee believes it desirable to encourage agencies to process requests 
for computerized information even if doing so involves performing 
services which the agencies are not required to provide-for example, 
using its computer to identify records. With reference to computerized 
record systems; the term "search" would thus not be limited to stand- 
ard record-finding, and in these situations charges would be permitted 
for services involving the use of computers needed to locate and extract 
the requested information. 

Proposals have been advanced that fees received by agencies for 
POIA services performed be allocated to each agency receiving them 
and not treated as general revenue. The committee believes that this 
could unduly encourage the charging of excessive fees by agencies, 
effectively taxing public access even more. Since the fees will not go 
to the agency involved, the fee charged need not directly relate to the 
agency's actual costs, nor should the public pay more when dealing 
with an inefficient agency. 

Finally, S. 2543 allows documents to be furnished without charge or 
at a reduced charge where the ublic interest is best served thereby. 
This public-interest standard s \ould be liberally construed by the 
agencies; i t  is borrowed from regulations in effect at the De artments 
of Transportation and Justice. In  addition to establishing tfe general 
rules, the amendment specifies that fees shall ordinarily not be charged 
whenever the person requesting the records is indigent, when the ag- 
gregate fee would amount to less than $3, when the records requested 
are not found, or when the records located are withheld. 
Venue 

S. 2543 would establish venue in the District of Columbia concur- 
rent with that already set forth in the Freedom of Information Act 
"in the district in which the complainant resides, or has his principal 
place of business, or in which the agency records are situated." 

A number of present federal statutes provide for exclusive venue 
in the United States District Court for the District of Columbia (Vot- 
ing Ri hts Act, 42 U.S.C. 5 1973(c)) or in the D.C. Circuit Court of 
Apnea s f (FCC Orders, 47 1J.S.C. 6402Cb) ; Clean Air Act of 1970, 
42 U.S.C. 8 1857 (h)-5(b) (1) ;Noise Control Act of 1972,42 U.S.C. 
15 4915 (a) ) . Others provide for alternate or concurrent venue in the 
District of Columbia federal courts. (Consumer Product Safety Act 
of 1972,15 U.S.C. , 2060 (a) ;Hobbs Act, 28 U.S.C. $2343; review of 
FCC orders-15 d.S.C. 717 (r) ,  NLRB-29 U.S.C. $160(f), SEG
15 U.S.C. $8 77(i), 78 (y), CAB--49 U.S.C. $1486(b).) Over one- 



third of reported FOIA cases have thus far been brought in the Dis
trict of Columbia, and the courts of that district have gained sub- 
stantial ex ertise m this area. Since attorneys in the Justice De art- 
ment in dshington,  D.C. wiil have been involv~din initial &I3 
determinations at the administrative level (Eearilzgs, vol. I1at 217; 
38 Fed. Reg. 19123, July 18,19-73), defense of litigation in the District 
of Columbia would be more convenient from the government's van- -

tage point. 
District of Columbia venue would not be exclusive but o d y  as an 

alternative, at  the complainant's option. Concurrent venue will remain 
where he resides or has his business or where the agency records are 
situated. 
Expedition m Appeal 

The Freedom of Information Act presenkly provides that proceed- . 
ings brought under the Act in the district court shall %ake precedence 
on the docket" and "be expedited in every way." (5 U.S.C. 8 552(a)
(3).) While the D.C. Circuit Court of Ap eals has adopted this man- 
date and has usually given appeals of F8IX cases precedence, other 
circuits have apparently not yet followed suit. S. 2543 would make 
this practice of expediting FOIA cases on appeal as well as in the 
trial court uniform throughout the federal courts of appeals, reflect- 
ing congressional intent to have FOIA cases decided with the least 
possible delay. 

One example of extraordinary delay which came to the committee's 
attention involved the case of Morgan v. FDA (D.C. Cir. No. 17
1709). where the plaintiff sued to obtain FDA disclosure of cer
tain clinical and toxilogical tests submitted to the a ency in connec- 
tion with applications for approval of new drop.  $he appeal was 
docketed September 2,1971 ;Appellants reply brief was filed Septem- 
ber 28,1972; the case was argued February 22,1973; and as of May 1, 
1974 no decision had been handed down. While one of first impres- 
sion, this case has far-reachin im lieations for both the public and 
the dru industry, as well as for tle agency, and the FDA has post- 
poned kalizing new FOIA regulations pending a final decision in 
the case. 

It should be noted that ex edition of FOIA cases on a peal as well 
as a t  the trial level may we P1work to the advantage o t'the govern- 
ment. For the Supreme Court, although not applylng its conclusion 
to the case before it, held that the FOIA confers jurisdiction on the 
courts to enjoin administrative proceedings pending a judicial deter- 
mination of the applicability of the Act to documents involved in those 
proceedings. (Renegotiation 1Bd. v. Bamwrcraft Cbthhg Co., 415 
U.S.-(1974) .) Thus additional delays in related administrative pro- 
ceedings may be avoided by expedition of judicial determinations in 
FOIA cases. 
In  Canzera Inspection and De Novo Review 

Presently when most Freedom of Information Act cases reach the 
federal district courts, the judge has authority to examine the re- 
quested documents in order to ascertain ,the propriety of agency with- 
holding. This procedure has not, however, been held to apply to records 
withheld under the first exemption of the Actsubsection 552(b) (1). 



I n  Environ~nmental Protection Agency v. Mink (410 U.S. 73 (1073)) 
Congresswoman Patsy Mink attempted to obtain documents relating to 
the rojected effect of the underground atomic test a t  Amchitka from 
the !k nvironmental Protection Agency. The Supreme Court held that 
in all cases eacept those dealing with information which is claimed to 
be specifically required by executive order to be kept secret in the inter- 
est of national defense and foreign policy, de novo review by-the dis- 
trict c o u r t a s  provided for in the FOIA-allows an in camera inspec- 
tion of the records requested. The Court ruled that in that inspection, 
the court is to determine whether claimed exemptions apply in fact and 
whether non-exempt materials can be severed fmm exempt materials 
and be released. 

While legislative proposals have been made to require automatic 
. 	 in camera examination of disputed records in every case, the Supreme 

Court observed : 
Plainly, in some situations, in camera inspection will be 

necessary and appropriate. But it need not be automatic. An 
agency should be given the opportunity, by means of detailed 
affidavits or oral testimony, to establish to the satisfaction 
of the District Court that the documents sought fall clearly 
beyond the range of material [not exempt from disclosure]. 
The burden is, of course, on the agency resisting disclosure, 
5 USC S 552(a) (3), and if it fails to meet its burden without 
in camera inspection, the District Court may order such in- 
spection. (410 U.S. at 93.) 

0ne.proposal considered by the committee (in S. 1142) would have 
~equired in camera inspection of records in FOIA cases. TVhile the 
court should be able to require submission of documents for in camera 
inspection when it determines such procedure to be desirable and ap- 
propriate, the court should also, in the testimony of the American Bar 
Association spokesman John Miller, "be enabled to reach a decision 
with respect to whether or not a particular record has been lawfully 
withheld under the Freedom of Information Act in any manner that 
it chooses, including through the use of affidavits or oral testimony." 
(Hearings, vol. I1a t  156.) 

Thus to the extent that a judge can rule'on the government's claim 
that material requested is exempt from disclosure under the FOIA 
witlwut an in camera inspection of that material, such an examination 
is not mandated. This approach was preferred by the Attorney Gen- 
eral in his testimony. (Bearings, vol. I1at 218.) 

There is, of course, an inherent disadvantage placed upon the com- 
plainant when material is submitted for in camera exammation, since 
the court's-decision will not be the product of an adversary process. 
Private attorneys with experience in litigating FOIA suits have 
emphasized this disadvantage. One testified that in one case an agree- 
ment was reached where he was permitted full access to  Treasury De- 
partment files under an agreement that only information ultimately 
ordered disclosed by the court would be publicly revealed. Bearings, 
v01. I1 at 117.) Another indicated that in e17ery FOIA case 6e filed he 
requested the court to require the government to file a memorandum 
explaining why withheld materials were exempt, so that he could re
spond to the explanation. (Hearings, vol. I1a t  100.) These types of 



procedures providing for the utilization of the adversary process in 
in camera proceedings are to be encouraged whenever possible. (See 
Eearin 8,  vol. I1at 127,142. 

On $gust 20, 1973, the ll.C. Circuit Court of Appeals observed 
that in cases in which in camera examination is warranted: 

[ I j t  is anomalous but obviously inevitable that the party, 
with the greatest interest in obtaining disclosure is at a loss 
to argue with desirable legal precision for the revelation of 
the concealed information. Obviously the party seeking dis- 
closure cannot know the precise contents of the documents 
sought. . . . In a very real sense? only one side of the con- 
troversy (the side opposing disclosure) is in a position con- 
fidently to make statements categorizing information. . . . 

[Tjhe present method of resolving FOIA disputes actually 
encourages the Government to contend that large masses of 
information are exempt, when ?n fact part of the information 
should be disclosed. (Vaughn v. Rosen, 484 F.2d 820, 823, 
826 (D.C. Cir. 1973).) 

' The court ordered that, in those situations calling for in camera 
inspection, the government must provide a detailed analysis of the 
withheld information and the justifications for withholding it, and 
must formulate a system of itemizing and indexing those documents 
that would correlate statements by the government with the actual 
portions of each document. The committee supports this approach 
which, with the use of a special master where voluminous material is 
involved, was intended by the court to "sharply stimulate what must 
be in the final analysis the simplest and most effective solution-for 
agencies voluntarily to disclose as much information as possible and 
to create internal procedures that will assure that disclosable informa- 
tion can be easily separated from that which is exempt." (Vaughn v. 
Rosen, 484 F.2d 820,828 (1973) .) 

The Supreme Court in Mink,however, held that the F'OIA does not 
permit an attack on the merits of an executive decision to classify 
information. Since the fact of classifica,tion was not in issue, in camera 
examination could serve no purpose. The practical result, of this de- 
cision is that in camera inspection of documents withheld under ex- 
emption (b) (1) will generally be precluded in cases brought under 
the FOIA. S. 2543 would amend the Aot to permit such in camera 
examination. 

The bill does establish some specific procedures governing the 
handling of in camera, inspection of documents withheld under the 
'authori6 of exemption (6)(1)-that is, documents specifically re- 
quired by an Executive order or statute to be kept secret in the interest 
of national defense or foreign policy. In  these cases the court must 
determine, under the language of exemption (b) (1) as amended by 
this bill, whether the documents in question are in  fact covered by the 
Executive order or statute involved. 

I n  making this  factual determination, the court must first attempt 
to resolve the matter "on the basis of affidavits and &her information 
submitted by the parties." If it does decide to examine the contested 
records in camera, the court may consider further argument by both 



parties, may take further expert testimony, and may in some cases 
of a particularly sensitive nature decide to entertain an ex parte show- 
ing by the government. 

During the pendency of a case involving documents claimed to be 
exempt under section 52(b) (1) the agency is entitled to.a protective 
order sealing the contested documents and such supporting material 
as the judge shall determine. Upon final decision all documents ordered 
sealed by the court should be returned by the courts to the agency. 

I f  an a5davit by the head of the agency is filed with the court, the , 

a a5davit should specify which information is required to be,kept secret 
in the interest of national defense or foreign policy and explain the 
reasons for this conclusion. The court may allow this particulariza- 
tion or part thereof to be provided in camera. 

Where the head of the agency has certified by affidavit his personal 
determination that the documents should be withheld under the cri- 
teria established by a statute or Executive order, then the court must 
resolve whether, in its view, the determination by the agency head 
is in fact a reasonable or unreasonable determination within the au- 
thority granted by the applicable statute or Executive order. The 
criteria *referred to include both substantive and procedural criteria. 

This standard of review does not allow the court %o substitute its 
judgment for that of &he agency-as under a de novo review-but 
neither does it require the court to defer to the discretion of the agency, 
even if it finds the determination not arbitrary or ca,pricious. Only if 
the court finds the withholding to be without a reasonable basis under 
the applicable Executive order or statute may it order the documents 
.released. 

Where particularly sensitive material is involved and so identified 
by the agency, the court should consider limiting access by court per- 
sonnel to those obtaining appropriate security clearances. The court, 
where it deems appropriate, may appoint a special master who may be 
required by the court to obtain such security clearance as had been 
previously required for access to the contested documents. The govern- 
ment should expedite any background investigation necessary to the 
award of such clearances. 

By statute certain special categories of sensitive information-Re- 
stricted Data (42 U.S.C. 5 2162), Communication Intelligence (18 
U.S.C. §.798), and Intelligence Sources and Methods (50 U.S.C. 5 403 , 

(d)(3) and (g ) )-must be given special protection from unauthor- 
ized disclosure. These categories of information have been exempted 
from public ins ection under section 552(b) (3), "specifically ex5'empted from disc osure by statute," and (b)(I) ,  "specifically required 
by Executive Order to be kept (secret in the interest of the national 
defense or foreign policy." The Committee believes that these cate- 
gories of information will be adequatey protected uqder S. 2543. I f  
such information is ever subject to court review, the review will be 
conducted in camera under the procedures established in the bill for 
information exempt under section552 (b) (I) ,  which has been amended , 
to include matters specifically required to be kept secret "by an Ex- 
ecutive Order or statute." I t  is also expected that in such cases the court 
will recognize that such information in inherently sensitive and that 



the latitude for discretion permitted under Executive Order 11652 
does not apply to such information. 

The specific procedures delineated in section 552(a) (4) (B)(ii) ap- 
ply only to cases where exemption (b) (1) is invoked. 

I t  should be noted bhat on at least two occasions, however, the gov- 
ernment has taken the position that the seventh exemption (subsection 
(b) (7) relating Q disclosure of investigatory files also represents a 
blanket exem tion where in camera inspection is unwarranted and in- 
appdun er the statute. (Stern v. Richardson, No. 179-73, D.C.opria 
Cir., Sept. 25,1973; Weisberg v. Department of Justice, No. 71-1026, 
D.C. Cir., reargued en banc.) By expressly providing for in camera in
spection regardless of the exemption invoked by the government. S. 
2543 would make clear the congressional intentimplied but not ex- 
pressed in the original FOIA-as to the availabilit of in camera ex- 
amination in a12 F O I A w e s .  This examination wo%a apply not just 
to the labeling but to the substance of the records involved. 

S. 2543 also indicates that the court shall make its determination 
whether the requested records or files "or any part thereof may be 
withheld under any of the exemptions." The spokesman for the Ameri- 
can Bar Association suggested in the hearings Ohat "it would also be 
useful to amend the statute so as to make it clear that agencies are 
required to separate exempt from non-exempt information in a par- 
ticular record, and make available the non-exempt information." The 
committee believes that this requirement is understood in the basic 
POIA, and the inclusion of this amendment provides authority for 
the court during judicial review to undertake such sepatation if the 
agency has not. (See also page Pr :presently p. 29 (new 8 beginning 
"Debtion of segregab'le . . .") below, concerning the government's re- 
sponsibility to release documents after deletion of segregable exempt 
portions.) 
Assessment of Attorney's Fees and Costs 

S. 2543 would permit the courts to assess reasonable attorneys' fees 
and other litigation costs against the United States in cases where the 
complainant has substantially prevailed. (These fees and costs would 
be payable from the budget of the agency involved as party to the liti- 
gation.) Such a provision was seen by many witnesses as crucial to 
effectuating the original congressional intent that judicial review be 
available to reverse agency refusals to adhere strictly to the Act's 
mandates. Too often the barriers presented by court costs and attor- 
neys' fees are insumountable for the average person requesting infor- 
mation, allowing the government to escape compliance with the law. 
"If the government had to pay legal fees each time it lost a case," 
observed one witness, "it would be much more careful to oppose only 
those areas that it had a strong chance of winning." (Bearings, vol. I 
at 211.) 

The obsbacle presented by litigation costs can be acute even when 
the press is involved. As stated by the National Newspaper Association : 

An overriding factor in the failure of our segment of the 
Press to use the existing Act is the expense connected with 
litigating FOIA matters in the courts once an agency has 



decided against making information available. This is prob- 
ably the most undermining aspect of existing law and severely 
limits the use of the FOI  Act by all media, but especially 
smaller sized newspapers. The financial expense involved, 
coupled with the inherent delay in obtaining the information 
means that very few community newspapers are ever going to 
be able to make use of the Act unless changw are initiated by -the Committee. (Heahgs ,  vol. I1at 34.) 

The necessity to bear attorneys' fees and court costs can thus present 
barriers to the effective implefientation of national policies expressed 
by the Congress in legislation. 

The Supreme Court has recognized the role of statutory allowance 
of attorneys' fees to plaintiffs in encouraging individuals "to seek 
judicial relief" for the purpose of "vindicating national policy." 
(Norti~crossv. Memphis Board of Education, 412 U.S. 427 (1973).) 
Congress has in fact included in past legislation specific provisions 
allowin$ the award of attorney's fees to the prevailing party in litiga- 
tion. (Civil Rights Act of 1964, 42 U.S.C. $5 2000a-3(b) and 2000e- 
5 (k) ;Emergency School Aid Act of 19?'2,20 1J.S.C. 8 1617;Clean Air 
Act of 1970,42 U.S.C. a l857(h)-2(d) ;Fair Rousing Act of 1968,42 
U.S.C. 15 3612(c) ;Truth in Lending Act, 15 U.S.C. 1640.) 

I n  one case involving the nonstatutory award of attorneys'. fees 
against the federal governmei~t, the judge observed that '' 'a private 
attorney general' should be axarded attorneys' fees when he has effec- 
tuated a strong Congressional policy which has benefitted a large class 
of people, and where further the necessity and financial bi~rden of 
private enforcement are such as to make the award essential." (La 
Eaaa Unida v. VoZpe, 57 R.F.D. 94 (N.D. Calif. 1972).) Nonetheless, 
it  is generally held that attorneys' fees may not be awarded a2ainst the 
government absent explicit statutory authority. (See 28 U.S.C. 8 2312; 
West CentrnZ Jio. Rural Dev. Corp. v. PhilZips, 358 F. Supp. 60 
(D.D.C. 1973).) 

Congress has established in the POIA a national policy of disclosure 
of government information, and the committee finds it appropriate 
and desirable, in order to effectuate that policy, to provide for the 
assessment of attorneys' fees against the government where the plain- 
tiff prevails in FOIA litigation. Further, as observed by Senator 
Thurmond : 

We must insure that the average citizen can take advantage 
of the law to the same extent as the giant corporations with 
large legal staffs. Often the average citizen has foregone the 
legal remedies supplied by the Act because he has had neither 
the financial nor legal resources to pursue litigation when his 
Administrative remedies have been exhausted. (Hearings, 
vol. I at 175.) 

Even the simplest FOIA case, according to testimony, involves 
legal expenses of over $1,000 (Hearin,gs, vol. I at  211 ;vol. I1 at 96.) 
"Only the most affluent organizations might decide to challenge the 
Government in courts," said Theodore ICoop of the Radio-Television 
hrews Directors Association. (Rearings, vol. I1at 24.) 



The $11 allows for judicial discretion t o  determine the reasonable- 
ness of the fees requested. Generally, if a complainant has been SUC
cessful in proving that a government official has wrongfully wi tbe ld  
information, he has acted as a private attorney general in vindicating 
an important public.policy. I n  such cases it would seem tantamount 
to a penalty to  require the wronged citizen to pay his attorneys' fee 
to make the government comply with the law. Howeve'r, the bill 
specifies four criteria to be considered by the court in exercising its 
discretion: (1) "The benefit to the public, if any deriving from the 
case"; (2) commercial benefit to the complainant"; (3) "the 
nature ofv the complainant's "interest in the records sought"; and 
(4) the g9vernment's withholding of the records sought had 
a reasonable basis in law." 

Under the first criterion a court would ordinarily award fees, for 
example, where a newsman was seeking information to be used in a 
publication or a public interest group was seeking information to 
further a project benefitting the general public, but i t  would not award 
fees if a business was using the POIA to obtain data relating t o  a 

or as a substitute for discovery in private litigation with 
the government. 

Under the second criterion a court ,would usually allow recovery 
of fees where the complainant was indigent or a nonprofit public 
interest.group versus but would not if it was a large corporate interest 
(or a representative of such an interest). For the purposes of applying 
this criterion, news interests should not be considered commercial 
interests. 

Under the third criterion a court would generally award fees if the 
complainant's interest in the information sought was scholarly or  
journalistic or public-interest oriented, but would not do so if his 
interest was of a frivolous or purely commercial nature. 

Finally, under the fourth criterion a court would not award fees 
where the government's withholding had a colorable basis in law but 
would ordinarily amard them if the withholding appeared to be 
merely to avoid embarrassment or to frustrate the requester. Whether 
the case involved a return to court by the same complainant seeking 
the same or similar documents a second time should be considered by 
the court under this criterion. 

I n  the above situations there will seldom be an award of attorneys' 
fees when the suit is to advance the private commercial interests of the 
complainant. I n  these cases there is usually no need to award at- 
torneys' fees to insure that the action will be brought. The private self- 
interest motive of, and often pecuniary benefit to, the complainant will 
be sufficient to insure the vindication of the rights given in the FOIA. 
The court should not ordinarily award fees under this situation unless 
the government officials have been recalcitrant in their opposition to. 
a valid claim or have been otherwise engaged in obdurate behavior, 

It should be noted that the criteria set out in this subsection are in
tended to provide guidance and direction-not airtight standard-for 
courts to use in determining awards of fees. Each criterion should be 
considered independently, so thlat, for example, newsmen would ordi- 



naril recover fees even where the government's defense had a reason- 
able <asis in law, while cor Rorate interests might recover where the 
withholding was without suc basis. 

Courts have assumed inherent equitable powers to award fees and 
costs to the defendant if a lawsuit is determined to be frivolous and 
brought for harassment purposes; this principle wourd continue, as 

' before, to apply to FOIA cases. 
Alzswer T i m in Court 

Section l(b) (2) would i~ rethc ~overrirnent40 days to answer in 
court a complaint which cfnllenge$ the withholding of information 
contrary to the Freedom of Information Act. The Act recognizes the 
importance of the time element to the public seeking information, and 
requires that FOIA litigation take precedence on court dockets and 
be expedited. The Act specifies : 

Except as to causes the court considers of greater impor- 
tance, proceedings before the district court, as authorized by 
this paragraph, take precedence on the docket over all other 
causes and shall be assigned for hearing and trial at  the earli- 
est praicticable date and expedited in every way. (5 U.S.C. 
9 552(a) (3).) 

I n  normal litigation in the federal courts, the defendant is given 
20 days to answer the complaint. (Fed. Rules Civ. Proc., Rule 12.)
Under present rules, however, the federal government is given.60 days 
to answer. Although man of the mswers in FOIA suits are per- 
emptory, the hearmgs in ti'icated that th0 government often obtains 
extensions beyond the 60-day period and on occasion has taken over 
twice the timo to respond to a complaint. (See~eccm'nqs, vol. I1 at 
121.)


Before any FOIA case reaches court, the agency from which the 
records were first requested would already have had time-both ini
tially and in an administrative a peal-to determine the legal and 
practical impli~ationsof its with%olding. (Section l (c )  of the bill 
would provide specilic time periods for the initial agency re
sponse and admhlstrative appeal consideration. One attorney who 
has participated in FOIA cases, Mr. Peter Schuc I ,observed that "the 
legal positlorn are very clear b the time that the matter emerged from 
the agency." (Heariags, vol. 9I at 60.) Another FOIA litigator, Mr. 
Robert Ackerly, agreed : 

The Government does not need 60 days to answer one of 
these cases. The request has to be made to the agenc and an 
appeal taken. The agenc has their file on the case. TEey shift 
it to the Department o I Justice and an answer can bq filed 
promptly. I n  addition the Department habitually files a gen- 
eral denial. They don't even need to see thb documents. The 
come in and admit jurisdiction and deny everything else. I% 
is hard to get the case at  issue. We do file motions for in-
camera inspection but the Government objects to that because 
they want time to answer. 
(Eeari?zgs,vol. 11at 109.) 

# 



Furthermore, under an order recently promulgated b P the Attor- 
ney General, the Justice Department will be consulted be ore any final 
denial of a request for information is issued by any agency. (38 Fed. 
Reg. 19123, July 18, 1973.) Thus the 40-day requiremefit should not 
constitute an undue burden on the government. In spec-ial circum- 
stances, the court could direct, for good cause, an extension of time 
beyond 40 days for the government's answer. 
Sanction for VwZation 

There are numerous provisions in federal. law containing sanc- 
tions against unauthorized disclosure of certs,in kinds of informa- 
tion to the public. For example, 18 U.S.C. 8 1905 makes it a federal 
crime for government employees to reveal trade secrets. Numerous 
other laws and regulations prohibit disclosure of financial or medical 
information, tax returns, census data, or various applications for gov- 
ernment assistance. (E.g.,42 U.S.C. 8 1306:crime to disclose informa- 
tion in files of Social Security Administration ;18 U.S.C. § 798 :crime 
to disclose classified information ; 13 U.S.C. 8 214 :prohibits census 
employees from divulging census information; 42 U.S.C. $2000 (e) -5 : 
crime to make information public in violation of Equal Employment 
Opportunities Act.) 

But nowhere in the federal law are there effective sanctions for 
government employees who violate the law by withholdin i? informa
tion. Although general administrative sanctions are availa le against 
government employees who violate classification requirements (e.g.
E.O. 11652, sec. 13; 5 Foreign Aff. Man. $992.14)) Congressman 
Moorhead reported that his investigation of the numerous sanctions 
against employees for disclosure of classified matter revealed that 
"not one case in 2,500 involved discipline for overclassification." 
(Hearingg, vol. I at 187.) 

The new subsection 552 (a) (4) (F) added by S. 2543 includes a pro- 
cedure for a judicial determination whether the federal employee re
sponsible for wrongfully withholding information from the public 
has acted without a reasonable basis in law. I f  the court so deter- 
mines, i t  is authorized to order the responsible employee's appropri- 
ate supervisor to suspend him for a period up to 60 days or take other 
disciplinary, or corrective action. Provisions are included elsewhere 
in the bill (section 3) for identifying those individuals responsible for 
the decision to withhold information requested under the Act. 

Before any sanction could be imposed against the responsible em-' 
ployee under S. 2543, he must be served m t h  notice and be iven an 
opportunity to appear before the court, and the court must #nd that 
his action in withholding the documents in question was "without rea- 
sonable basis in law." The committee does not intend this standard 
to imply that a responsible government employee will be held liable 
under this section in the ordinary case where, for example, advice of 
counsel is sought and followed and where there may be a reasonable 
difference of opinion on application of the law to the material sought. 
The standard would apply to extraordinary and egregious cases 
where.an o5cial ignored or refused to follow the mandates of the law. 

The "reasonable basis in law" standard is, as thus explained, fieither 



vague nor uncertain. I n  fact; it is substantially more specific than 
language presently in the law and regulations governing the conduct 
of employees and officials of the executive branch. For example, Ex
ecutive Order 11222, section 202(c) provides that : 

It is the intent of this section that employees avoid any ' 

action, whether or not specifically prohibited by subsection'a, 
which might result in or create the appearance of (1) using 
public office for private gain; (2) giving preferential treat- * 

ment to any organization or person; (3) impeding govern
ment efficiency or economyi (4) losing complete independ
ence or impartiality of action; (5) making a government 
decision outside official channels; or (6) affecting adversely 
the confidence of the public in the integrity of ,government. 
(See also 5 C.F.R. 5 735.201a.) 

Also prohibited by Civil Service. Commission Regulations is an 
employee's engaging in "criminal, infamous, dishonest, immoral or 
notoriously disgraceful conduct, or other conduct prejudicial to the 
government." (5 C.F.R. $735.209.) Snrely withholding of informa
tion from the public in violation of the FOIA and without a "rea
sonable basis in law" is more precise and identifiable conduct than 
"affecting adversely the confidence of the public in the integrity of 
the government" or engaging in "conduct prejudicial to the govern
ment." Under existing law, violation of these prohibitions opens an 
employee to liability up to permanent dismissal from government 
service. 

Under the proposed sanction provision the court, before imposing 
the sanctions required, would have an opportunity to consider the 
recommendation of an appropriate official of the agency involved in 
the case. This recommendation could include reference to comparablo
Civil Service sanctions possible in similar situations. This recommen
datibn should be given considerable weight but would not, however, 
be binding on the court. 

know be guaranteed. (Heahgs,  vol. I1at 11'75.) 
The need for statutory incentive against secrecy was spelled out by 

one witness before the subcommittee: 
One ma'or reason the bureaucratic attitude "when in doubt, 

withhold' I is so entrenched is that it is rooted in legal self-
protection. An official is held individually accountable under ,
criminal statutes for releasing trade secrets or other confiden
tial information but faces no sanction at all if he illeaally 
withholds information from the public, (Hearings, vo?. 11 
at 105.) 

Mr. Ralph Nader testified that "The great failure of the Freedom 
of Information Aot has been that it does not hold federal officials ac
countable for not disclosing information." (Hearings, vol. I at 209.) 
&'Thereis presently no incentive whatever in the act to comply," said 
another witness. (Hearings, vol. I1 at 59.) Mr. Nader told the sub
committee of an employee of the Office of Economic Opportunity who 
was suspended because he had released allegedly confidential informa
tion; OEO later released that same information when sued under the 

v 
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Freedom of ~nforfnation Act, but it still refused to lift its suspension 
of the employee. (Hearin s, vol. I at 209.) !Mr. Ronald Plesser, re erring to this same example, ,mid: 

I f  the government can suspend or terminate an individual 
for releasmg information, then it must be compelled to bring 
similar action against an employee for not disclosing public 
information. Only after federal employees are held accoumt- 
able for their action under this law will the people's right to 
know be guaranteed (Hearilzgs, vol. I1at 175.) 

The inclusion of a sanction for violation of the Freedom of 1nfbr- 
mation Act would clearly indicate Congress' commitment to openness, 
not secrecy, on the part of every officer and employee in the federal 
government. 

A number of states have enacted freedom of information statutes 
which include enalty provisions for violation of those statutes. Re
moval from o d'ce is provided in two states (Fla. Stat. Ann., ch. 119, 
sec. 02; Kans.' Stat. Ann., sec. 45-203), and others impose fines and 
even jail terms. A comprehensive list of the relevant state statutory 
provisions and language is contained in the Appendix. The sanction 
proposed in S. 2543 is more precise and, in fact, more lenient than 
these state statutes. 
Administrative Deadlines 

Section l (c )  would establish time deadlines for the administrative 
handling of requests for information under the FOIA. It would re
quire the agency tp determine within 10 days after the receipt of any 
request whether to comply 'with that request, and would give the 
agency an additional 20 days to respond to a n  appeal of its initial 
denial. A encies could, by regulation, shift time from the appeal to 
the initia f reply, period. With each notification of denial to the re- 
quester, the agency would have to outline clearly the subsequent steps 
that could be taken to challenge the denial. 

The study by the Administrative Conference, testimony by govern- 
ment witnesses, and the pattern set by present agency regulations 
suggest flexibility in responding to requests for information, even 
where specific time deadlines are set. Pro osals by governmental wit- 

' fnesses have been made that this matter be eft entirely to each agency's 
regulations, so that the agency could determine the flexibility and dis- 
cretion it needed to deal with requests. (Eearilzgs, vol. I1at 82,217- 
18). 
 

witnesses from the public sector, however, uniformly decried delays 
in agency responses to requests as being of epidemic proportion, often 
tending to be tantamount to refusal to provide the information. Media 
representatives, in particular, identified delay as the major obstacle 
to use of the FOIA by the press and urged strict guidelines for agency 
responses. (Hearings, vol. I1at 23,27. Too often agencies realize that 
a delay in responding to a press request for records can often moot the 
story being investigated and will ultimately blunt the reporter's desire 
to utilize .the provisions of the Act: "In the journalistic field, stories 
that cannot be run when they are newsworthy often cannot be run at 
all," observed New ,York Times Vice President Harding Bancroft. 



"Reluctant officials are all too aware of this." ( H e m i q s ,vol. I at 162.) 
Senator Chiles,.testifying before the subcommittee, pointed out the 

fhdings of a specla1 Library of Congress study that found: 
That the major Government agencies took an average of 

33 days to even respond to a request for public record under 
the Freedom of Information Act. And an avera 
to respond when the initial decision to witbhol rof 50 days 

information 
was appealed by someone looking for the facts. (H-8, 
vol. I1at 1615.) 

Almost every public witnds at  the hearm brought out specific 
examples of inordinate dela s encountered fo owing initia! requestsK g 

operung state-for information. Senator T urmond observed in h 
ment, "often the la se of time or unjustsed delay renders the infor- 
mation useless." (2e a h g s , vol. I at 176.) And Mr. Ralph Nader told 
the subcommittee that "Above all else, time delay and the frequent 
need to use agency appeal procedures make the public's ri ht to h o w ,  faa established by the Freedom of Information Act, a bo low right." 
(Bearings, vol. I at 210.) And one commentator noted, "delay is the 
agency's one predictable defense to a request which it doesn't wish to 
honor." (Elias & Rucker, "Knowledge is Power: Poverty Law and 
the Freedom of Information Act," Legal Serv. Clearinghouse, May 
1972, reprinted in 120 Con. Rec. 5834, Jan. 30,1974, dailyed.) 

Mr. Anthony Mazzocchi, representing the Oil, Chemical and Atomic 
Workers International Union, placed a, compelling perspective on 
agency delays in responding to requests for information relating to 
health and safety of workers. H e  testified: 

Now, a great deal of the time we find not outright refusal, 
just dilatory tactics being used where we don't hear for many 
months or they don't answer our request for this information. 

' It is left hanging so to speak. . . . In those cases where we 
have been successful in securing the [inspector's] report, the 
average delay from the issuance of the citation to receipt of 
the report has been 3 months. . . . 

Obviously, when dealing with information that is vital to 
the health of workers, such delays and denials are unconscion- 
able. . . . So to be dilatory on an antitrust action is an incon
venience but to be dilatory where health is concerned may 
doom an individual to early death. (Heahg8, vol. I1at 67, 
69.) 

Frequent instances of agencies' failing to follow their own regula- 
tions militate against allowing them to govern their own performance. 
For examplel on August 2, 1972, a request was made to the Depart- 
ment of Justlce for certain business review letters issued by the Anti- 
trust Division. The initial denial was dated November 24,1972--over 
three months after the initial requestfrom which an appeal was 
taken to the Attorney General on December 6. Although the requestor 
filed suit on February 21, 1973, the h a 1  agency response was not 
forthcoming until April 19. That response denied access to the docu- 
ments under longstanding de artmental policy. Thus, a period of over 
4 months elapsed before tRe administrative appeal was decided. 



(Heakngs, vol. I at 210; vol. I1at 165, 172.) And, ironically, in the 
interim the Department proposed regulations effective March 1st 
unde,r which the res onsible agency official will respond to any re uest 
for information wit %in ten days, and under which the "~t torney Ben
era1 will act upon the appeal within 20 working days." (38 Fed. Reg. 
4391, Feb. 14,1973.) 

Mr. John Shattuck, testifyin for the American Civil Liberties 
Union, provided further examp es involving requests to the Justice f 
Department : 

In one ACLU case, we made a tequest by letter to the 
Justice Department's Internal Security Division. Two 
months after we re uested information by letter we were in- 
formed that we ha !to complete the proper form. After we 
sent a completed form, more than two additional months 
elapsed before we were informed that the record we requested 
did not exist. In  another case, involving the United States 
Parole Board, more than two months passed after we had 
made several tele hone requests for a new set of 

Par'lecriteria being useBby the Board before we were ora ly mn- 
formed that we would not receive the criteria. A demand 
letter was sent to the Board's counsel, threatening suit if we 
did not receive the information within twenty days. On the 
twentieth day, the Board's counsel by telephone informed us 
that he was almost certain we would be provided with a copy, 
but that he needed a eouple of more weeks to clear release 
with others in the agency. Among the "reasons" given for this 
delay, the counsel stated that the Department of Justice was 
having difficulty deciding which office should handle our re- 
quest, since it did not wish to concede that the Parole Board 
was an "agency" within the meaning of the Act. (Heahgs,  
vol. I1at 53.) 

Added another witness :"If 'Justice delayed is justice denied,' how 
much more pernicious is the denial when Justice does the delaying." 
(Hearings, vol. I1at 63.) 

I t  should be obvious that most persons requesting information 
from the government ordinarily will not go to court if their requests 
are not answered within the short time provided in this subsection, 
As Mr. Robert Ackerly responded to a question whether attorneys will 
run into court before agencies have been found the records requested: 

That rarely happens. We have made that implied threat to 
the agencies saying, look, it has been a month or 6 weeks and 
if we don't get a positive response we will treat it as a denial. 
But it if you are really interested in getting the information 
and if you believe that the agency tells you they are trying to 
locate it, you will work with the agency to try to get the in
formation. 

I don't think these suits have been brought for the fun of 
bringing law suits or for practice. I think most people are sin- 



cere in their requests. And we want to get the documents and 
not litigation. 

So I think, I don't h o w  what the agency's experience isbut 
my experience is that we work with the agencies and I have 
not yet brought a suit without a final denial although I may 
have one with E P A  now because I am losing patience with 
them. (Hearings, vol. I1 at 112.) 

On the other hand. an agency with records in hand should not be 
able to use interminable delays to avoid embarrassment, to delay the 
impact of disclosure, or to wear down and discourage the requester. 
Therefore, the time limits set in section 1 (c) of S. 2543 will mark the 
exhaustion of administrative remedies, allowing the filing of lawsuits 
after a specified period of time, even if the agency has not yet reached 
a determination whether to release the information requested. Where 
there are "exceptional circumstances," the court may retain jurisdic- 
tion and allow the agency additional time to complete its review of the 
records. Suclz "exceptional circumstances" will not be found where the 
agency had not, during the period before administrative remedies had 
been exhausted, committed all appropriate and available personnel to 
the review and deliberation process. This final court-supervised e x h -  
sion of time is to be allowed where the agency is clearly making a 
diligent, good-faith effort to complete its review of requested records 
but could not practically meet the time deadlines set pursuant to 
S. 2543. 

For those agencies which believe that 10-day deadlines are simply 
unworkable, the recent address by Federal Energy Office Adminis- 
trator William Simon to the National Press Club should be instruc- 
tive. Despite the extraordinary number of inquiries received by his 
office, Mr. Simon told journalists : 

Within 24 hours of our receiving your requests for infor- 
mation, we will issue an ackn~wled~gment, grant .the or 
request. Within ten working days, I personally guarantee 
that you will get the information you seek, or have the 
opportnility to appeal. Appeals will be ruled upon within no 
more than ten days. 

A 10-day limit for the initial response to an information request 
is also provided by regulation for the Defense Supply Agency. (32 
C.F.R. 8 1260.6 (b) (3) .)

\ , , , ,
The c"onzrlzittee has adcled a novel certification provision to tlze sec- 

tion on administrative time deadlines to take care of a small class of 
special and rare situations where the agency finds-and the Attorney 
General agrees-that an initial response time of 10 days is generally 
inadequate to locate documents and where transfer of time from the 
appeal period to the initial response period would leave the agency 
with insnflicient appeal time to adequately review an initial denial. 
The Immigration and Naturalization Service provides an example of 
this specialized situation. The I N S  processes ail average of 90,000 for- 
ma1 requests for records each year, most of which seek access to one or 
Illore of the 12 million individual files dispersed among and frequently 
t,ransferred between 57 widely scattered Service offices and 10 Federal 
Mecords Centers. When the Justice Department early in 1973 revised 
its FOIA regulations and imposed a 10-day time limit on initial 



responses by other parts of the Department, the Immigration Service 
indicated that the proposed limit wauld be frequently unattainable, 
pointing out that in addition to the factors described above, the files 
follow the subjects, who often move from one immigration district to 
another, and that there are often inaccuracies in the information fur- 
nished by the requester. The certification provision would allow the 
Service, or parts of other agencies demonstrating an exceptional situa- 
tion similar to that of the Service, to take up to 30 days to respond to 
an initial request. Agencies that simply processed large volumes of 
requests or frequently faced novel questions of legal interpretation 
could not avail themselves of this procedure. Nor could agencies o r  
parts of agencies utilize this certification procedure simply because 
they had been unable to regularly nieet standard deadlines, without 
a showing of the geographical and other concrete obstacles,to the loca- 
tion of files or records present in the I N S  example. 

Under subsection (a) (6) (C) an  agency may, by notifying the 
requester, obtain a limited extension of the 10- or 20-day time limits 
prescribed in subsection (a) (6) (A).I f  the agency has, for the class of 
records sought, certified a longer period of time for its initial response 
under the provisions of subsection (a) (6) (B), however,,no further 
extension of time may be obtained for the initial response. 

N7here an extension of time is obtained for the initial response to a 
req~~est,no further extension will be available on appeal. And in no 
circumstance mill the extension of time exceed 10 days. 

Furthermore, extensions up to 10 days will be allowed only in four 
definedttypes of "unusual circumstances,?' and only to the extent "reas- 
onably necessary to the proper processing of the particular request." 
The need to research for and collect records from field facilities or 
L'otl~erestablishments that are separate from the office processing the 
request" does not permit an extension while such an oflice obtains the 
records from the agency's own file, records, or administrative division 
when located in the same city as the processing office. Rather, this is 
illtended to cover the collection of records from other cities, or from a 
federal recorcls center or other facility which is not parbof the agency. 

TIE need for consultation does not permit an extension for routine 
intra-agency consultation between the involved operating unit, the 
legal unit, and the public information unit, since any such consulta- 
tion that map be needed should occilr within the basic time limits. 
V\?hilcit would permit necessary consultation between two operating 
units of an agency with different functions, routine clearances among 
various units with a possible interest in the record-such as occur on 
almost every request processed by the Internal Revenue Service- 
would not provide a basis for extensions of time. 

Consultation outside the agency is intended to include situations 
where the request is of substantial subject-matter or policy concern to 
another agency, for example, a request for records of the Justice De- 
partment's Antitrust Division on particular international business 
matters that are of concern to the State Department. It does not in- 
clude, however, cases where an agency contemplating denial of an 
administrative appeel needs the time to consult the Justice Depart- 
ment's Preedoni of Jnformation Committee, since it is expected that 
such consultation will be completed wi thn  the prescribed time limits. 



The House Report observed that "Very few of the agencies make an 
effort to inform requestors that they can appeal the initial decision 
. . . Thus, in most agencies the regulations state that an initial refusal 
may be appealed to a top official in the agency, but agencies seldom 
make a point of its appellate procedure in the letters denying the ini- 
tial request." Section 1(c) of S. 2543 therefore adds to the FOIA the 
requirement that upon an initial denial of a request for information 
the agency shall notify the person making the request "of the right of 
such person to appeal to the head of the agency any adverse deter- 
mination." Likewise, when a denial is upheld on appeal the agency 
"shall notify the person making such request of the provisions for 
judicial review of that determination." Intermediate appeals are not 
contemplated under S. 2543, nor would the administrative time limlta- 
tions make such appeals practicable. 

During the subcommittee hearings Senator Kennedy proposed that 
4'administrative appeals from information denials not go through the 
agency initially refusing access, where egos and self-protective in- 
stincts remain in full force, but to an independent agency with special 
expertise." (Hearings, vol. I1 at 2.)'A similar suggestion was made by 
a spokesma? for the Consumers Union. ( Id .  at 58.) A form of this 
proposal was instituted administratively by the Attorney General, 
when he announced at the hearings : 

I will immediately remind all federal agencies of the De- 
artment's standing request that they consult our Freedom of 

Knformation Committee before issuing final denials of re- , 

quests under the Act. 
In  this connection I will order our litigating divisions not 

to defend freedom of information lawsuits against the agen- 
cies unless the committee has been consulted. And I will in- 
struct the committee to make every possible effolrt to advance 
the objective of the fullest responsible disclosure. (Heakngs, 
uol. I1 at 217.) 

This procedure has been written into departmental regulations. (38 
Fed. Reg. 19123, July 18,1973.) The committee supports this step and 
believes that data should be developed regarding its effectiveness be- 
fore legislative action is taken to legislate mandatory outside consul- 
tation. 
Exemption ( 6 ) ( 1 )  

One change in the exemption language having primarily procedural 
implications is proposed in section 2 (a) of S. 2543:Subsection (b) (1) 
of section 552 is changed to exce Pt from the disclosure provision mat- 
ters that not only are on their ace "specifically required by an Ex
ecutive Order9'--or statute- "to be kept secret in the interest of 
national defense or foreign policy," but also matters that are in fact 
found to be within such an executive order or statute. This change is 
responsive to the invitation of the Supreme Court in the Mil& case 
(410 U.S. 732) that Congress clearly state its intentions concerning 
'udicial review and in camera inspection of records claimed exempt by virtue of statute or executive order under section 552(b) (1). 

Before January 23,1973, it was enerally believed that the de novo 
review required in section 552(a) 6 )applied to documents withheld 



under all nine exemptions of the Freedom of Information Act-that 
is, that documents withheld under any exemption could be examined 
by a court in camera. But on that day the Supreme Court, in the M M  
case, ruled 5 to 3 (Justice Rehnquist not participating) that any 
information specifically classified pursuant to executive order and 
withheld under section 552(b) (1) is exempt from disclosure whether 
or not it should have been classified under the relevant standards, and 
that courts are not entitled to review the propriety of the agency de- 
cision to classify the information. Given the extensive abuses of the 
classification system that have come to light in recent years (see, e.g., 
Executive Classification of Information, H.R. Rept. 93-221, Com
mittee on Government Operations, 93rd Cong., 1st Sess., May 22,1973, 
p. 40) the courts at the least should be vested with authority to re
view security classification where an agency acted without reasonable 
grounds to assign a classification to a particular document. The pro- 
posed amendment to section 552(b) (1) is designed to give the courts 
that authority by permitting them to examine the documents in light 
of the Executive order or statute cited to justify withholding. 

The Supreme Court indicated that the existing language of exemp- 
tion (b) (1) does not permit in camera inspection of withheld docu- 
ments, if classified, even to sift out "nonsecret components." The court 
then observed : 

Obviously this test was not the only alternative available. 
But Congress chose to follow the Executive's determination 
in these matters and that choice must be honored. (410 U.S. 
at 81.) 

In  concurring with the majority decision in Mink,Justice Potter 
Stewart stated that Congress "has built into the Freedom of Infor- 
mation Act an exemption that provides no means to question an execu- 
tive decision to stamp a document 'secret', however cynical, myopic, or 
even corrupt that decision might have been." He said further that 
Congress "in enacting section 552(b) (1) chose ...to decree blind ac
ceptance of executive fiat." (410 U.S. at  95.) As Congresswoman Mink 
observed in her testimony before the subcommittee, '<Under the slip- 
shod and illicit procedures devised by the executive to withhold in
formation under the national defense ex$mption, an army of bureau- 
crats have been allowed to classify and wlthhold information at will." 
(Hearings, vol. I at 370.) 

New York Times vice president Harding Bancroft put the position 
of the press thusly : 

It is of fundamental importance that a court have the 
power to review the contents of records sought by newspaper 
reporters and that courts not be bound by a securit classiji
cation placed upon documents up to 30 years ago gy a cau- 
tious clvil servant let  alone a "cynical, myopic, or even 
corrupt" one. (Heakgs ,  vol. I at 162.) 

Other witnesses, including Senator Harold Hughes, retired Air 
Force analyst William Florence, Professor Earl Callen, and Dr. 
Daniel Ellsberg, also attacked existing practices as harmful both to 
public knowledge of government policy and to expert inquiry into 



scientific matters. (Hearimgg, vol. I at 259-68,285-308,421-70.) And 
as Congressman Moorhead said, "In our many days of hearings on 
classification we saw many cases where the use of the classification 
stamp was simply ridiculous." ( Id .at 180.) 

Such abuse of security rationales to forestall or prevent disclosure 
was not the intent of the authors of the POIA in 1966, and S. 2543 
makes it clear that such is not the intent now. The addition of the 
words "and are in fact covered by such order or statute" to the present 
language of section 552(b) (1)will necessitate a court to inquire dur- 
ing de novo review not only into the superficial evidence-a "Secret" 
stamp on a document or set of records-but also into the inherent 
justification for the use of such a stamp. Thus a government affidav~t 
certifying the classification of material pursuant to executive order 
will no longer ring the curtain down on an applicant's effort to bring 
such material to public light. 

Some proposals that have been made to amend subsection (b) (1) 
would require the court to analyze whether the document withheld 
would, if disclosed, endanger the national defense or interfere with 
foreign olicy. Under this approach, any classification of the adocu- 
nlent un ?ier an Executive order or statute would be irrelevant. Con- 
gress could leave ultimate classification decisions to the courts, under 
only a general national-defense or fore!p- olicy standard, but the 
committee prefers to rely on de novo judicia Preview under standards 
set out in Executive orders or statutes. 

The courts, in order to determine that the information actually is 
"covered" by the order or statute, will ordinarily be obliged by S. 2543 
to inspect the material in question and? from such an inspection, to 
determine whether or not the classXcation was imposed by an official 
authorized to impose it and in accordance with the standards set forth 
in the applicable executive order. Moreover, courts facing a (b) (1) 
exemption claim will have to decide whether or not a classification 
imposed some time in the past continues to be justified. 

A Department of Defense witness told the subcommittee : 
I do not believe that the Department of Defense would ob- 

ject to permitting the judge in some circumstances, rare cir- 
cumstances, I would hope, to examine such a document should 
he have reason to believe, grounds to believe, or probable 
cause to believe, that there may have been an improper classi~ 
fication, but we would thlnk that it would be in the court's 
interests as well as in theinterests of everyone, including the 
executive branch, not to involve the courts in a wholesale 
review of classified documents. (Eeakgs ,  vol. I1 at 87.) 

The American Civil Liberities Union spokesman observed on this 
point : 

I don't think there is a danger the courts will be flooded 
with litigation. To the contrary, what this statute would do, 
I think, together with Congress' movement in the classifica- 
tion area in general, would be to place a realistic deterrent on 
over-classification. Those few litigants who were able to go 
into court and demonstrate that a document was improperly 
classified should be entitled to compel its release, but I don't 
think you will have a flood of persons going in. (Hearings, 
vol. I1at 37.) 



d hi committee realizes that such an examination of sensitive, and 

quite "g
robably, complex material may impose an additional burden 

on ju ges. And the committee would expect judges, in Such circurn- 
stances, to  give consideration to any classification review of the ma- 
terial being sought already conducted within the executive branch. 
An interagency committee to conduct such reviews has been estab- 
lished pursuant to Executive Order 11652 of March 8,1972, and courts 
judging the propriety of classification in a given case should be 
able to accord the deliberations of that commit teeto  which requests 
for declassification are supposed to be appealed-appropriate 
consideramtion. 

It is essential, however, to the ;roper workings of the Freedom of 
Information Act that any executive branch review, itself, be review- 
able outside the executive branch. And the courts-when necessary, 
using special masters or expert consultants of their own choosing to 
help in such sophisticated determinations-are the only forums now 
available in which such review can properly be conducted. 

The judgments involved may often be delicate and difficult ones, 
but someone other than interested p a r t i e ~ f f i c i a l s  with power to 
classify and conceal information-must be empowered to make them. 
It is the committee's conclusion that the courts are qualified to make 
such judgments. Unless they do, citizens cannot be assured that the 
system for classifying information is not, as Justice Stewart,suggested 
it could be, "cynical, myopicor even corrupt." 
Deletion of XegregabZe Portions of Record 

A new paragraph is proposed to be added to  section 552(b) requir- 
ing that where only a portion of a record is determined to be exempt 
from disclosure, the record must be disclosed with the exempt portion 
deleted. The direction expressed by the paragraph is consistent with 
one of the recommendations of the Administration Conference and 
with court interpretations of the FOIA. 

"It is a violation of the Act to withhold clocnments on the ground 
that parts are exempt and parts nonexempt.'' I n  that event, "suitable 
deletion may be made," observed one court. (WeZford v. Hardin, 315 I?. 
Supp. 768,770 (D.D.C. 19'10) .) "The statutory history does not indicate . . . that Congress intended to exempt an entire document merely be- 
cause it contained some confidential information," said another. 
(Grumrnan Aircraft Enginem'ng Corp. v. Renegotiation Bd., 425 F. 
2d 578, 580 (D.C. Cir 1970).) And again: "The court may well con- 
clude that portions of the requested material are protected, and i t  may 
be that identifying details or secret matters can be deleted from a 
document to render it subiect to djsclosure." (Bristol Meyers Qo. v. 
FTC, 424 F.2d 935,939 (D.D.C. 1968) .) 

Some agency regulations also require severability of exempt infor- 
mation. For example, H E W  regulations provide : 

I n  the event that any record contains both information 
which is discloseable and that which is not discloseable under 
this req~lation, the uncliscloseable information will be de- 
leted and the balance of the record disclosed. (38 Fed. Reg. 
22232, Aug. 17, 1973.) 

Under HEW'S regulations "Disclosure will be made whether or 
not the balance of the record is intelligible." ( I d .at 22231.) This same 



approach should be taken under the language of the new amendment. 
In light of this new provision courts will have to look beneath the 

label on a f le  or record when the withholding of information is chal- 
lenged. Courts have already held that where intra-agency memoranda 
are r uested, opinion must be severed from purely factual material, 
with "ht e latter being discloseable. (Ernironmental Protection Agency 
v. Mink, 410 U.S. 73,89,91 (1973) .) 

The FOIA itself directs that "To the extent required to prevent 
a clearly unwarranted invasion of personal privacy, an agency may 
delete identifying details" when it makes information public. ($552 
(a) (2) ;see Roses v. Department of the Air Force, -F.2d - (2d Cir., 
March 29, 1974, No. 73-1264).) So also where files are involved will 
courts have to examine the records themselves and require disclosure 
of portions to which the purposes of the exemption under which they 
are withheld does not apply. 

This provision would a ply if, for example, there were-a request for 
a record in a file that had %een opened in the course of an investigation 
that had long since been closed, but which f le  contained the name of 
an informer or raw data on innocent persons or confidential investiga- 
tive techniques. Section 2 (b) emphasizes what is presently understood 
by most courts but has gone unheeded by agencies; it would not be 
enough for the government to refuse disclosure of the record merely 
because it or the file it was in contained such exempt information, since 
deletion of that information would provide full protection for the 
purposes to be served by the exemption. Thus, the government could 
not refuse to disclose the requested records merely because it finds in 
those records some portions which may be exempt. 

The language originally proposed m S. 2543 as introduced provided 
that "if the deletion of names or other identifying characteristics of 
individuals would prevent an inhibition of informers, agents, or other 
sources of investigatory or intelligence information, then records other- 
wise exempt under clauses (1) and (7) of this subsection, unless ex- 
empt for some other reason under this subsection, shall be made avail- 
able with such deletions." The amended language is intended to en- 
compass the scope of this original proposal but apply the deletion 
principle to all exemptions. 
Reporting Requirements 

Section 3 of S. 2543 contains certain reporting provisions designed 
to facilitate congressional oversight of agency administration of the 
Freedom of Information Act. 

A number of witnesses at the hearings indicated th'at a primary proh- 
lem with agency compliance with the FOIA is the absence of signifi- 
cant continuing pressures towards liberal disclosure of information. 
At the same time there is a tendency for bureaucrati~ self-preservation 
that strongly leans toward oversecrecy. Almost all witnesses suggested 
the importance of congressional oversight in keeping agencies in com- 
pliance with the directions of the FOIA. 

Periodically, but irregularly, over the past six years the Subcom- 
mittee on Administrative Practice and Procedure has asked for re- 
ports by agencies on denials of information under the FOIA. (E.g., 
The Freedom of Information Act: Ten Months Review, Senate Sub- 



committee on Administrative Practice and Procedure, May 1968.) The 
committee believes that the collection and. analysis of these reports, 
providing the occasion for the Congress to Identify recalcitrant agen- 
cies, recurring misinterpretations of the mandates of the FOIA, and' 
undue delays can go a long way toward encouraging adherence to the 
Act.- The committee thus concludes that reporting should be regular- .
ized. 

A requirement that the government officials responsible for denying 
FOIA requests should be identified on the record is included in section 
3. This was proposed at  the hearings by Senator Kennedy, who sug- 
gested 

that every Government official involved in deliberations lead- 
ing to a denial of information be identified on the public 
record. Just as the proposed legislation's requirement that de- 
nials be collected allows for an assessment of an agency's 
responsiveness to Freedom of Information Act requests, so 
also should the track record of each individual oficial at every 
level be open to public evaluation. (Hearings, vol. I1at 2.) 

The reporting requirement also implies a specific role that the Justice 
Department should play in monitoring and encouraging agency com- 
pliance with the FOIA by requiring the Attorney General to submit 
an annual report including "a listing of the number of cases arising'? 
u n d e ~  the FOIA, "the exemption involved in each case, the disposi- 
tion of such case, and the cost, fees, and penalties assessed.'' 

I n  testimony before the subcommittee the Attorney General agreed 
that "there are some ste s that the Justice Department can take im- 
mediately to, encourage fetter administration of the act." (Hearings, 
vol. I1at 216.) S.2543 thus requires the Attorney General to include in 
his report "a description of the efforts undertaken by the Department 
of Justice to encourage agency compliance with this section." 
Expanded Dejinition of Agency 

Section 3 expands on the definition of agency as provided in section 
551(1) of title 5. That section defines "agency" as "each authority 
(whether or not within or subject to review by another agency) of the 
Government of the United States other than Congress, the courts, o r  
the governments of the possessions, territories, or the District of Co- 
lumbia." This definition has been broadly interpreted by the courts as 
including "any administrative unit with the substantial independent 
authority in the exercise of specific functions," which in one case was 
held to include the Office of Science and Technology. (Soucie v. David, 
44 F.2d 1067,1073 (1971) .) 

Nonetheless, the U.S. Postal Service has taken the position that 
without specific inclusionary language, amendments to the FOIA 
"would not apply to the Postal Service." (Heari.ngs, vol. I1 at 323.) 
To assure F O X  application to the Postal Service and also to include 
publicly funded corporations established under the authority of the 
United States, like the National Railroad Passenger Corporation (45 
U.S.C. 5 54l), section 3 incorporates an expanded definition of agency 
to apply under the FOLA. 



Authorization for Appropriations 
The authorization for appropriations in section 4 is not for such 

sums as may be necessary to carry out the purposes of the bill and the 
Act which it amends, but is rather for such sums as may be neces- 
sary "to assist in" carrying out those purposes. This language is used 
advisedly, t,o assure that no agency can cite a failure to receive funds 
which the bill authorizes as an excuse for not complying with the letter 
of the FOIA in every respect. 

Since its enactment, the processing of requests under the FOIA has 
been charged against an agency's funds for general salaries and es- 
penses. This arrangement is intended basically to continue, despite 
increases in workload, because most of the personnel, units, and facil- 
ities involved in administering the Act are thesame as those involved 
in performing other agencg functions. Such commingling is largely 
inevitable since all parts of- agencies maintain records which may be 
the subject of requests under the FOIA. 

The objectives of the FOIA call for making available supplementary 
resources to agencies u-hich may experience special problems under its 
mandates. These supplementary resources might be for special serv- 

.ices involving research, training, coordination and review, internal 
audit, planning, and coping with unusual surges in agency request 
processing workloads. These services would typically be performed 
by personnel assigned full time, nearly full time, or for large portions 
of their time, in contrast to the generally irregular or infrequent in- 
volvement in Freedom of Information work of other agency per- 
sonnel, although it is contemplated that agencies will generally con- 
tinue to administer the Act adequately with resources made available 
on the same basis as in the past. 

Many agencies have in the past allocated funds appropriated for 
public information activities to public-relations type programs. Thus 
the public may be deluged b 9 unwanted agency-sponsored puffery, 
while specific requests for in ormation go unheeded by the agency. 
Apencies can therefore expect congressional scrutiny of their public 
information and publicity-related budgets as a precedent to appropri- 
ation of funds under this authorization. 
Effective Date 

The amendments to  tihe Freedom of Information Act contained 
in S. 2543 are to be become effective on the ninetieth day after the date 
of enactment. 
Congressional Access to Infownution 

The Freedom of Information Act presently states that the Act shall 
not be used as '<authority to withhold information from Congress." 
This basically restates the fact that the FOIA, which controls public 
access to government information, has absolutely no effect upon con-
g~essiomZ access to government information. 

As clear as this section may seem, the Act has incredibly been cited 
in correspondence from federal agencies to congressional committees 
as a basis for denying certain information to those committees. I n  
recent months both the Internal Revenue Service and the Federal 
Power Commission have purported to rely on the FOIA to refuse 
congressional access to information. 



Proposals have been made to expand section 552(c) to impose on 
the executive branch an affirmative obligation to respond to the con- 
gressional requests for information. The committee believes that the 
nonapplicability of the FOIA to Congress ann not be overstated ;at the 
same time, however, the committee prefers to see legislation relating 
to executive privilege developed independently from any revision of 
the FOIA. In  fact, during the first session of the 93rd Congress the 
Senate passed legislation (S. 2432, S. Rept. No. 93-612; S. Con. Res. 
30, S. Rept. No. 93-613) dealing with executive privilege, making in
clusion of provisions relating thereto in S. 2543 unnecessary. 

In  compliance with subsection (4) of rule X X I X  of the Standing 
Rules of the Senate, changes in existin law made by the bill, as re- 
ported, are shown as follows (existing faw proposed to be ormtted is 
enclosed in black brackets, new matter is printed in italic, and existing 
law in which no change is proposed is shown in roman) : 

UNITED STATES CODE 

TITLE 5.-GOVERNMENT ORQANIZATIONAND EMPLOYEES 

$552. Public information; agency rules, opinions, orders, records, 
and proceedings 

(a) Each agency shall make available to the public information as 
follows: 

* * * * * * ** 

(2) Each agency, in accordance with published rules, shall make 
available for public inspection and copying- 

(A) final opinions, including concurring and dissenting opin- 
ions, as well as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which have 
been adopted by the agency and are not published in the ,Federal 
Register ;and 

(C) administrative staff manuals and instructions to staff that 
affect a member of the public; 

unless the materials are promptly published and copies offered for 
sale. To the extent required to prevent a clearly unwarranted invasion 
of personal privacy, an ?pency may delete identifying details when i t  
makes available or publishes an opinion, statement of policy, inter- 
pretation, or staff mannd or instruction. However, in each case the 
justification for the cleletioil shall be explained fully in writing. CEach 



agency also shall maintain and make available for public inspection 
and copying a current index providing identifying information for the 
public as to any matter issued, adopted, or promulgated after July 4, 
1967, and required by this paragraph to be made available or pub- 
lished.] Each agency shall maintain and make available for public 
inspection and copying current indexes providing identifying infor- 
mation for the public as to any matter issued, adopted, or promulgated 
after July 4, 1967, and required by this paragraph to be made avail- 
able or published. Each agency shall publish, quarterly or more fre- 
quently. each index unless it determines by order published in the Fed- 
eral Register that the publication would be unnecessary and imprac- 
ticable, in which case the agency shall nonetheless provide copies of 
such index on request at a cost comparable to that charged had the 
index been published. A final order, opinion, statement of policy, mter- 
pretation, or staff manual or instruction that affects a member of the 
public may be relied on, used, or cited as precedent by an agency 
against a party other than an agency only if- 

(i) it has been indexed and either made available or published 
as provided by this paragraph ;or 

(ii) the party has actual and timely notice of the terms thereof. 
C(3) Except with respect to the records made available under para- 

graphs (1)and (2) of this subsection, each agency, on request for 
identifiable records made in accordance with published rules stating 
the time, place, fees to the extent authorized by statute? and proce- 
dure to be followed, shall make the records promptly available to any 
person.] 

(3) Except with respect to  the records made available wnder para- 
graphs (1 ) and ( 2 ) of this subsection, each agency, upon any request 
for records which reasonably describes such records amit whichis made 
in accordance w i th  publ&hed rules stating the tinze, p h e ,  fees, and 
procedures to be followed, shall make the'records promptly avaiZabb 
to any person. 

( 4 )( A )I n  order to Gamy out the provisions of this section, the Di- 
rector of the Ofice of Management and Budget s M l  promulgate regu- 
lations, pursuanzt to  mt ice  a d  receipt of public combnelzt, speci fyhg a 
uni form a c l ~ d ~ ~ d e  o f  fees appZicnb7e to all agencies. Such  fees shall be 
limited to rcnsonoble stawdard charges for document search and dupli- 
cation and provide recovery o f  only the direct costs of search and 
duplication. ~ o c ~ m z e ~ ~ t smay be f u rn&hd  without chnrge or at a 
reduced charge ?ohere the agency detemnines t h a t  waiver or recluction 
of the fee G i n  the public intel-est because furnishing the information 
can be conaidered as primarily benefiting the general public. B u t  such 

ordinarily mt be charged whe?wver- 
i) the person requesting the records is an indigent indisirEuul; 
ii) such fees wouM amount, in the aggregate, for a request or 

series of related requests, to  less t h n  $3; 
(iii) the records requested are mt fownd; or 
(is)the records located are determined b y  the agency to be ear- 

empt from disclosure wnder subsection ( 6 ) .  
Con complaint, the district court of the United States in the district 
1n which the complainant resides, or has his principal place of busi- 
ness, or in which the agency records are situated, has jurisdiction to 



enjoin the agency from withholding agency records and to order the 
production of any agency records im roperly withheld from the 
complainant. In such a case the court s Rall determine the matter de 
novo and the burden is on the agency to sustain its action: In the. 
event of noncompliance with the order of the court, the distrlct court 
may punish for contempt the responsible employee, and in the case 
of a uniformed service, the responsible member.] 

(B)(i)O n  complaint, the district court o f  the United States in the 
district in which the complaimnt resides, or has his przprzncipbplace of 
business, or in which the agency records are situated, or in the District 
of Columbia, has jz~risdiction to enjoin the agency from withhouing 
agency records and to order the production of any agency records irn- 
properly withheld from ti~ecomplainant. n such a case the court 
shall consider the case de novo, w i th  m h  in camma examination of 
the requested records as it finds appropriate to detewnirw whether 
such records or m y  part thereof m a  be zoithheld under any  of the 
exemptiom set forth in subsection ( b y  of this section, and t b  6wdm 
is on  the agency t o  szcstain i ts  action. 

(ii)In determining whether a document is in fact specifically re- 
quired b y  a n  Executive order or statute to be kept  secret in the interest 
of m t i d  defense or f o~e ign  policy, a court may  review the contested 
document in camera i f  it is unable to resolve the matter on  the basis 
o f  affidavits a,& other information szcbmitted by  the parties. In con
jwction &th i t s  in camera examination, the court may  consider 
further argument, or om ex parte showing b y  the government, in 
explanation of the withhoZdin,g. I f  there has been fibd irt the record 
an affidavit by the head of the agency certifying that he has p e r s o d l y  
examined the documents withheld and has determined after such 
examination that they should be withheld under the criteria estab- 
lished by  a gtatute or Executive order referred to in szcbsection 
( 6 )( 1 )  of this section, the court shall sustain such withhoZding unbss,  
following its in camera examhution, it finds the withholding is with
out a reasombb basis under such criteria. 

(8)Notwithstanding any other p r m i s b n  of law, the defendant 
shall serve an amzuer or otherwise plead to any  complaint made under 
this subsection, within forty days after the service upon the United 
Xtates attorney of the pleading in which such complaint is d e ,  2112
b s s  the cour8 otherwise directs for good came shown. 

[Except as to causes the court considers of greater importance, 
proceedings before the district court, as authorized by this paragraph, 
take recedence on the docket over all other causes and shall be as- 
signeB for hearing and trial at  the earliest practicable date and ex- 
pedited in every way.] 
(D)Except as to causes the court considers of greater importance, 

proceedings before the district court, as authorized b y  this subsection, 
and appeals therefrom, take precedence on  the docket over all cazcses 
and shall be assigned for hearin a d  trial or for argzcment at the 
earliest practicable date and expe 2ited inevery wa  . 

( E )  The  court may  assess against the United LYtates reasonable at- 
torney fees and other litigation costs remombt  incurred k,m y  case 
under this section i which the c m p l a i m n t  xas asbstantiolZy pre- 
vailed. Inc exercising its discretion under this paragraph, the court 



shall c m i d e r  the benefit to  the public, i f  amg, deriving from the 
case, the commercial benefit to  the complaiw~nt and the nature of  hi8 
interest in the records sought, and whether the government's with- 

"holding of the records sought had a reasonable basis in law. 
( F )  Whenever records are ordered by the court to be made ava& 

able under this section, the court shall on  motion by  the compZaimnt 
find whether the withholding of such records was without reasonable 
basis in, Zazo and which federal officer or employee was responsibk 
for the w i t h h o u n g .  Before such findings are d e ,  any officers or 
employees m m e d  in tiw complaiwnt's m.otion shall be personally 
served a copy of such m t i o n  and shall have 20 days in which to 
respond thereto. and shall be afforded an  opportunity to  be heard 
b y  the court. I f  such $ d i n g s  are m d e ,  the court shall, upon con- 
sideration of the recornmnda6im of the agency, direct that an  appro- 
priate officiaZ of the agency which employs such responsible officer 
or employee suspend such officer or enzployee without pay for a period 
of mt more than 60 days or take other appropriate disciplinary or 
corrective action against him. 

( G ) I n  the event of noncompliance wi th  the order of the court, the 
district court may  pnish for contempt the responsible employee, and 
in the case of a unilormed service, the responsible member. 

1:(4)] (5) Each agency having more than one member shall main- 
tain and make available for public inspection a record of the final votes 
of each member in every agency proceeding. 

( 6 )  ( A )  Each agency, upon any request for records made under 
paragraph ( I ) , (a),or ( 3 )of this subsection, shall- 

'x, 

(i)determzm within ten days (excepting Saturdays, Sundays, 
and legal public holidays) af6er the receipt of any such request 
whether to cmzply w i th  such request and shall inzmediately noti- 

the person m d i n g  such request of such detemzhzation and 
t reasons therefor, and of the right of such person to oppeal to 
the head of 8h.e agency m y  adverse d e t e m i m t i m ;  am? 

(ii)m k e  a determination wi th  respect to such appeal within 
twenty days (escepting Saturdays, Swrzdcrys, and leg& public 
holidays) after the receipt of such appeal. I f  on appeal the denid 
of the request for records is  in whole or part upheld, the agency 
shall not i fy  the person making such request of the provisions for 
judicial review of that determination under paragraph (3) of 
this subsection. 

( B )  Upon the written certification by  the head of an, agency 
setting forth in detail his pe~sonal $ndin,as that a regulation of the 
kind-specified in this paragraph is necessitated by  such factors as the 
.uolum of reqzlests, the voZume of records involved, and the disper- 
sion and transfer of such records, and wi th  the approval in writing 
of the A t t o m y  General, the time limit prescribed in clause (i)for 
i.nitial determinations may  by regulation be extended wi th  respect to  
specified types of records of specified components of such agency so 
as not to  exceed thirty working days. A n y  such certificatioqz shall be 
effective olzly for periods of fifteen months following publication 
thereof in the Federal Register. 

( C )  I n  unwuul  circumtances as specified in, this paragraph, the 
time limits prescribed in ckuses (i)or (ii),but not  those prescribed 



pursuant to subparagraph ( B ) ,may be extended by written notice to 
the requester setting forth the reasons for such externion hnd the date 
on wltich a determination is  expected to be dispatched. No such notice 
shall specify a date that would result in a n  extension for more than 
10 days. A s  used in this subpa~agraph, "unusuaZ circumstances" 
means, but only to the extent reasonably wcessary to the proper proc- 
essing of the particular r e q u e s t  

( i )the need to search for and collect the requested records from 
field facilities or other establishments that are separate from the.office 
processing the request; 

(ii)the need to assign professional or managerial personnel w i th  
suficient experience to  assist in efforts to  locate records that have been 
requested in categorical terms, or wi th  sufficient competence and dis- 
cretion to aid in determining by examination of large nunzbers of rec- 
ords whether they are exempt from compulsory disclosure under this 
section and i f  so, whether they should nevertheless be made avai7able 
as a matter of sound poZicy wi th  or zoithout appropriate deletions; 

(iii)the need for cornuZtation, which shaZZ be conducted wi th  all 
practicabze speed, wi th  another agency having a substantial interest 
in the determination of the request, or among two or more componegzts 
of the agency having substantial subject-matter interests therein, in 
order to resolve novel and difficult questions of law or pofiiy; and 

( i v )  the death, resignation, illness, or unavailability due to excep- 
tional circumstances that the agency could not reasonably foresee and 
control, of key personnel whose assistance is required in processing the 
r e g v ~ s tand who would ordinarily be readily available for such duties. 
(D)Whenever practicable, requests and appeaZs shall be processed 

more rapidly t h 2  required by the time periods specified under ( i)  
and (ii)of subparagraph ( A )and paragraphs (23) and (6) .Upon 
receipt o f  a request for specially expedited processing accompmied 
b y  a substantial showing of a public interest in a pr-iority determina- 
tion o f  the request, including but not limited, to requests made for 
use of any person engaged in the col7ection and dissentination of news, 
an  agency may by  regulation or otherzoi.se provide for special pro- 
cedures or the waiver of regular procedures. 

( E ) An agency may  by  regula,tion transfer part o f  the number of 
days o f  the time limit presm'bed in ( A )(ii)to the time limit pre- 
scribed in ( A )(i).I n  the event of such a tmnsfer, the provisions o f  
paragraph ( C )  shall apply t o  the time limits prescribed under such 
clauses as modified by such transfer. 
A n y  person making a request to any agency for records under para- 
graph ( I ) ,  ($), or ( 3 )  of this subsection shall be deemed to have 
exhausted his administrative remedies w i t h  respect to such request 
i f  the agency fails to comply wi th  the applicable time limit provisions 
of this para-graph. If t h e  government can show exceptional cirmem- 
stances exist and that the agency is exercising due diligence in re
sponding to  the request, the court may  retain jurisdiction and allow 
the agency additional time to compZete its review of the records. Upon  
any determination by  a n  agency to comply wi th  a repcest for records, 
the records shall be made prompt7y available to s.zec7t pes.son making 
. ~ ~ c hrequest. A n y  notification of denial o f  any repuest for records 



ander this subsection shall set forth the n a m s  and titles or positions 
of each perion responsible for the denial of such request. 

(b) This section does not apply to matters that are- 
(1) speciilcally required by an Executive order or statute to 

be kept secret in the interest of [the] national defense or foreign 
policy and are in fact covered by such order or statute; 

(2) related solely to'the internal personnel rules.and practices 
,of a n  agency ; 
 .(3) specifically exempted from disclosure by statute; 
 
(4)trade secrets and commercial or financial information ob- 

taihid from a person and privileged or confidential ; 
(5) inter-agency or intra-agency memorandums or letters 

which would not be available by law to a party other than an 
agency in litigation with the agency; 

(6) .personnel and medical files and similar files the disclosure 
of which would constitute a clearly unwarranted invasion of per- 
sonal privacy ; 

(7) investigatory files compiled for law enforcement purposes 
except to the extent available by law .to a party other than an 
agency; 

(8) contained in or related to examination, operating, or con- 
dition reports prepared by, on behalf of, or for the use of an 
agency responsible for the regulation or supervision of financial 
institutions; or 

(9) geological ,and geophysical information and data, includ- 
ing maps, concerning wells. 

A n y  r e a s m b l y  segregable portion of a record shall be provided to 
a n y  person requesting such record after deletion of those porti0128 
which are exempt d e r  thia mbsectiolt. 

(c) This section does not authorize withholding of information 
or limit the availability of records to the public, except as specs 
cally stated >inthis section. This section is not authority to withhold 
information from Congress. 

( d )  O n  or before March 1 of each cakndar year, each agency shZZ 
m b m i t  a report covering the precedhg calendar year to the Corn- 
d t t e e e  on th Judiciary of the Senate and the Corn i t t ee  on  Govern- 
ment  Operations of the House of Representatives, which shall in
clude

(1) the number pf  d e t e m n i m t i m  made b y  such agency not  to 
comply wi th  re uests for records d  e  t o  such agency d e r  sub- 
sectzon ( a )  a f the reasons for each such detemination; 

(12) the nwnber of appeals d e b y  persons d e r  subsection 
( a )( 6 ) , the result of such a Ipeab, and the reason for the action 
upon each appeal that resu t s  in a denial of infornuttion; 

(3) the names and titles or positions of each person responsi- 
ble for the denial of records requested un&r this section, and the 
number of instawes of participation for each; 

( 4 )  a copy of every m2e d  e  b y  such agency regarding this 
section; 

(61) the total amownt of fees collected b y  the agency for making 
recorh  available wnder this section; and 



( 6 )  a copy of every certification promulgated by such agency 
under subsection ( a )  ( 6 )( B )of this sectim; and 

(7.) such other information as indicates efforts to adminhter 
fuZQ t h h  section. 

The Attorney General shdZ submit an a n w Z  re ort on or before 
March 1 of each calendar y e w  which shall i nch& f% the prior calen- 
dar year a Zistting of the number of cases arising under this section, the 
exemption h v o h e d  in each case, the diqosi t ion of such case, and the 
cost, fees, and penalties assessed under subsections ( a )(3) (B ) ,( F )  
and ( G ) .  Such report shall also incZa.de a description of the efforts 
undertakm b y  the Department of Justice to encourage age- com
pliance w i t h  this section. 

( e )  Por purposes of th& section, the t e rn  "agency:' warns any
agency defilzed in section 551(1) of t h h  title, and in addition includes 
the United States PostaZ Service, t l ~PostaZ Rate Commission, an.$ 
any other authority of t h  G w e ~ n tof the United States which zs 
a corporation and which receives any approprided funds. 

COST 

Passage of S. 2543 would entail some additional cost to the federd 
government through the imposition of attorneys fees and court costs 
where the complainant substantially prevails in court and where the 
judge makes such findings on the criteria stated in the new section 
552(a) (4) (E) as he deemed requisite to the award of these fees to 
the complainant. Some additional administrative and salary expenses 
may also ensue from the index publication, time deadline, and annual 
report requirements of the proposed legislation. It is expected that for 
the most part the cost of these items can be absorbed by the agencies' 
present operating budgets. Some supplemental cost may be incurred 
by the Justice Department in its expanded role, as contemplated under 
the bill. No estimate has been provided the committee by the Depart- 
ment on this item, however. 

It is impossible to estimate the cost of assessing attorneys' fees 
against the government because of the variable factors. Data show 
that the numbers of FOIA cases decided for the past four years are 
approximately : 1970-8 ; 1971-20 ;1972-28 ;1973-16. (Between 30. 
and 40 FOIA cases were filed in 1973.) Many of these cases are dis- 
missed on motions or summary judgments. The government, of course, 
prevails in a liumber of cases. Some go to the appellate courts for final 
decision. Many cases involve corporate plaintiffs seeking information 
relating to negotiations or a competitor. And the government may 
likely disclose more information to avoid suits in the first place 
(offsetting the additional suits that may be filed by complainailts who 
previo,usly could not afford to litigate). 

Projecting an average of 30-40 cases decided in one year, assuming 
that in every case an indigent public-interest plaintiff substantially 
prevails (clearly an unwarranted assumption but giving maximum- 
im act results), and multiplying this by the basic cost involved in a 
I?& case-estimated by private attorneys to be $1,000 (see Bear
ings, vol. I at  211, vol. I1 at  96)-the total maximum projected cost 
of S.2543 would be $40,000 per year. 



5 U.S.C. Section 552 

§ 552. Public information; agency
rules, opinions, orders, 
records, and proceedings. 

(a) Each agency shall make avail- 
able to the public information as fol- 
lows : 

(1) Each agency shall separately 
state and currently publish in the 
Federal Register for the guidance of 
the public- 

(AB descriptions of its central 
and eld organization and the 
established places a t  which, the, 
employees (and in the case of a 
uniformed service, the members) 
from whom, and the methods 
whereby, the public may obtain 
information, make submittals or 
requests, or obtain decisions; 

(B) statements of the general 
course and method by which its 
functions are channeled and de- 
termined, including the nature 
and requirements of all formal 
and informal procedures avail- 
able; 

Proposed Amendment Comment 



(C) rules of procedure,. de- 
scriptions of forms available or 
hhe pllaoes at which forms may be 
obtained, and instmi-ations as to 
the scope and contenlts of all 
papers, reports, or examinations ; 

(D) substantive rules of gen- 
eral applicability adopted as au- 
thorized by law, and sbatements 
of general policy or interprets
ltions of general applicability 
formulatsd and adopted by tlie 
wgency ; and 

(E) each amendment, revi
sion, or repeal of ltrhe foregoing. 

Except to the extent that a erson has 
aotual and timely notice of!cthe terms 
thereof, a person may not in any man- 
ner be required to resort to, or be ad- 
versely affected by, a matter required 
to be published in the Federal Regis- 
ter and not so published. For the 
purpose of this paragraph, matter 
reasonably available to the class of 
persons affected thereby is deemed 
published in the Federal Register 
when incorporated by reference 
therein with the approval of the Di- 
rector of the Federal Register. 



SECTION-BY-SECTION OF S. 2543, AS Am~N~ED--(Continued)ANALYSIS 

5 U.S.C. Section 552 Proposed Amendment Comment 

(2) Each agency, in accordance 
with published rules, shall make 
available for public inspection and 
copying

(A) h a 1  opinions, including con- 
curring and dissenting opinions, as 
well as orders made in the adjudica- 
tion of cases; 

The proposed amendment adds the 
requirement of quarterly publication 
and also the requirement of distribu- 
tion. 

(B) those statements of policy 
and interpretations which have 
been adopted by the agency and 
are not published in the Federal 
Register; and 

(C) administrative staff manu- 
a k  and instructions to staff that 
affect a member of the public; 

unless the materials are promptly 
published and copies offered for sale. 
To the exLent required to prevent a 
clearly unwarranted invasion of per- 
sonal privacy, and agency may de- 
lete identifying details when it 
makes available or publishes an opin- 
ion, statement of.  policy, interpreta- 
tion or staff manual or instruction. 
However, in each case the justifica- 
tion for the deletion shall be' ex- 
plained fully in writing. Each Each agency shall maintain and 



agency also shall maintain and make 
available for public inspection and 
copying a current index providing 
identifying information for the pub- 
lic as to any matter issued, adopted, 
or promulgated after July 4, 1967, 
and required by this paragraph to be 
made available or published. A final 
order, opinion, statement of policy, 
interpretation or staff manual or in- 
struction that affects a member of the 
public may be relied on, used, or cited 
as precedent by an agency against a 
party other than an agency only if- 

(i) it has been indexed and 
either made available or published 
as provided by this paragraph; or 

(ii) the party has actual and 
timely notice of the terms thereof. 
(3) Except with respect to ' the 

records made available under para- 
graphs (1) and (2) of this subsec- 
tion, each agency, on request for iden- 
tifiable records made in accordance 
with published rules stating the time, 
place, fees to the extent authorized 
by statute, and procedure to be 
followed, shall make the records 
promptly available to any person. On 
complaint, the district court of the 

make available for public inspection 
and copying current indexes provid- 
ing identifying information for the 

' public as to any matter issued, 
adopted, or promulgated after 
July 4, 1967, and required by this 
parkgraph to be made available or 
published. Each agency shall pub- 

, 	 lish, guarterly or more frequently, 
each index unless it determines by 
order published in the Federal Reg- 
ister that the pnblication would be 
unnecessary and impracticable; in 
which case the agency shall nonethe- 
less provide copies of such index on 
request at a cost comparable to that 
charged had the index been pub
lished. 

(3) Except with respect to the 
records made available under para- 
graphs (1) and (2) of this subsec- 
tiop, each agency, upon any request 
for records which reasonably de
scribes such records and which is 
made in accordance with published 
rules stating the time, place, fees, 
and procedures to be followed, shall 
make the records promptly available 
to any person. 

The - proposed amendment states 
that the request shall "reasonably" 
describe the records desired. Provis- 
ions relating to judicial action are 
included in a new section. 



5 U.S.C. Section 552 Proposed Amendment Comment 

Unitcd States in the district in wEiicll 
the complainant resides, or has his 
principal place of business, or in 
n~hich the agency records are situ- 
ated, has jurisdiction to enjoin the 
agency from withholding agent? 
records and to  order the productior~ 
of any agency records improperly 
withlield from the complaint. I11such 
a case the court shall determine the 
matter de novo and the burden is on 
the ageilcy to sustain its action. I n  
the event of noncompliance with the 
order of the court, the district court 
may pullis11 for contempt the respon- 
s~ble employee, and in the case of a 
uniformed service, the responsible 
member. Except as to causes the court 
consiclers of greater importance, pro- 
cecdines before the district court, as 
authorized by this paragraph, take 
precedence on the docket over all 
other causes and shall be assigned for 
hearing and trial a t  the earliest prac- 
ticable date and expedited in every 
way. 



(4) (A) I n  order to carry out the 
provisions of this section, the Direc- 
tor of the Offiee of Management and 
Budget shall promulate regulations, 
pursuant to notice and receipt of 
public comment, specifying a uni
form schedule of fees applicable to 
all agencies. Such fees shall be 
limited to reasonable standard 
charges for document search and 
duplication and provide recovery of 
only the direct costs of search and 
du lication. Documents may be fur- 
nisyled without charge or at a reduced 
charge where the agency determines 
that waiver or reduction of the fee is 
in tlic public interest because furnish- 
ins  the information can be con
sidered as primarily benefiting the 
general public. Rut snch fees shall 
ordinarily noi? be charged when
ever

(i)  the person requesting the rec- 
ords is an indigent individual ; 

(ii) such fccs would amount, in 
the aggregate, for a request or series 
of related reqnests, to less than $3; 

(iii) the records requested are not 
found; or 

The proposed amendment concern- 
ing fees requires O.M.B.. to promul- 
gate a uniform fee schedu1e:It also 
specifies certain situations in which 
fees should not be charged or should 
be reduced. 
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(iv) all of the records located are 
determined by the agency to be ex
empt from disclosure under subsec
tion (b). 

(B)(i)  On complaint, the district 
court of the United States in the dis
trict in which the complainant re
sides, or has his principal place of 
business, or in which the agency rec
ords are situated, or in the District of 
Columbia, has jurisdiction to enjoin 
the agency from withholding agency 
records and to order the production 
of any agency records improperly 
withheld 'from the complainant. In  
such a case the court shall consider 
the case de novo, with such in cam
era examination of the requested 
records as it finds appropriate to de
termine whether such records or any 
part thereof may be withheld under 
any of the exemptions set forth in 
subsection (b) of this section, and 
the burden is on the agency to sustain 
its action. 

(ii) In  determining whether a 
document is in fact specifically re
quired by an Executive order or 

Comment 

The proposed amendment is simi
lar to language currently found in 
5 U.S.C. sec. 552(a) (3). It provides 
additionally, however, that the dis
trict court of the District of Colum
bia shall have jurisdiction under the 
Act. Also, the phrase "with such in 
camera examination of the requested ta 
records as it finds appropriate" is oo 
added. 



statute to be kept secret in the inter- 
est of national defense or foreign 
policy, a court may review the con- 
tested document in camera if it is 
unable to mes solve the matter on the 
bask of affidavits and other informa- 
tion submitted by the parties. In  con
junction with its in camera examina- 
tion, the court may consider further 
argument, or an ex parte sllowing by 
the Government, in explanation of tho 
withholding. If there has been filed 
in the record an affidavit b the head 
of the a ency certifying t Eat he hasfpeisonal y examined the documents 
withheld and has d e t e r m i d  after 
such examination that they should be 
withheld under the criteria estab- 
lished by s t a t u t e ~ r  Executive order 
referred to in subsection (b) (1) of 
this section, the court shall sustain 
such withholding unless, following 
its in camera examination, it fmds the' 
withholding is without a reasonable 

, basis under such criteria. 
(C) Notwithstandin any other 

provision of law, the de fendant shall 
serve an answer or otherwise plead to 
any complaint made under this sub- 
section within forty days after the 

The proposed amendment adds a 
time limit for the defendant to sub- 
mit an answer,or,other pleading. 
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service upon the United States at- 
torney of the pleading in which such 
complaint is made, unless the court 
otherwise directs for good cause 
shown. 

(D) Except as to causes the court 
considers of greater importance, pro- 
ceedings before the district court, as 
authorized by this subsection, and ap- 
peals therefrom, take precedence on 
the docket over all causes and shall be 
assigned for hearing and trial or for 
argument at the earliest practicable 
date and expedited in every way. 

(E) The court may assess against 
the United States reasonable attor- 
ney fees and other litigation costs 
reasonably incurred in any case un
der this section in which the com- 
plainant has substantially pre
vailed. I n  exercising its discretion 
under this paragraph, the court shall 
consider the benefit to the public, if 
any, deriving from the case, the com- 
mercial benefit to the complainailt 
and the nature of his interest in the 

- (Contiaued) 

Comment 

The proposed amendment specifi- 
cally covers "appeals." 

. . 

The proposed amendment. ex
pressly permits the assessment of 
attorney fees and litigation costs. 



records sought, and whetlier the gov- 
ernment's withholding of the records 
sought had a reasonable basis in law. 

(I?) Whenever records are ordered 
by the court to be made available 
under this section, the court shall on 
motion by the complainant find 
whether the withholding of such 
records was without reasonable basis 
in law and which Federal officer or 
employee was responsible for the 
withholding. Before such findings 
are made, any officers or employees 
named in the complainant's motion 
shall be personally served a copy of 
such motion and shall have 20 days 
in which to respond thereto, and shall 
be afforded an opportunity to be 
heard by the court. If such findings 
are made, the court shall, upon con- 
sideration of the recommendation of 
in which to respond thereto, and shall 
the agency, direct that an appropriate 
official of t,lle agency which employs 
such responsible officcr or employee 
suspend such officer or employee with- 
out pay for a period of not more 
thnn 60 days or take other appropri- 
ate disciplinary or corrective action 
against him. 

The proposed amendment perillits 
the court after an appropriate hear- 
ing, to re uire sanctions against per- 
sons wit Aolding information with- 
out reasonable basis in law. 

. 
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(4) Each aaency having more than 
one member sRa11 maintain and make 
available for public inspection a rec- 
ord of the final votes of each member 
in every agency proceeding. 

Proposed Amendment 

(G) In  the event of noncompli- 
ance with the order of the court, the 
district court may punish for con- 
tem t the res onsible employee, and 
in tRe case o S a uniformed service, 
the responsible member.". 

(6) (A) Each agency, upon any re- 
quest for records made under para- 
graph (I),(2), or (3) of this subsec- 
t~on,shall- 

(i) determine within ten days 
(excepting Saturdays, Sundays, and 
legal public holidays) after the re- 
ceipt of any such request whether to 
comply with such request and shall 
immediately notify the person mak- 
ing such request of such determina- 
tion and the reasons therefor, and of 
the right of such person to appeal to 
the head of the agency any adverse 
determination ;and 

(ii) make a determination with re- 

.Comment 

The pro osed amendment is sub- 
stantially i$entical to language found 
in section (a) (3) of the current law. 

The proposed amendment does not 
change the present section but it is 
renumbered as paragraph (5). 

The proposed amendment adds a atd new paragraph setting a fifteen day I+ 

time limit for agencies to respond to 
requests for records under the Act, 
with a fifteen day time limit on ad- 
ministrative appeals. 



spect to such appeal within twenty 
days (excepting Saturdays, Sundays, 
and legal public holidays) after the 
receipt of such appeal. If on appeal 
the denial of the request for records 
is in whole or part upheld, the agency 
shall notify the person making such 
request of the provisions for judicial 
review of that determination under 
paragraph (3) of this subsection. 

(B) Upon the written certification 
by the head of an agency setting 
forth in detail his personal findings 
that a regulation of the kind specified 
in this paragraph is necessitated .by 
such factors as the volume of re
quests, the volunle of records i11- 
volvcd, and the dispersion and trans- 
fer of such records, and with the 
approval in writing of the Attorney 
General, the time limit prescribed in 
clause (i) for initial determinations 
may by regulation be extended with 
respect to specified types of records 
of specified components of such agen- 
cy so as not to exceed thirty working 
days. Any such certification shall be 
effective only for periods of fifteen 
months following publication thereof 
in the Federal Register. 



5 G.S.C. 552 
 Proposed Amendment 

(C) I n  unusual circumstances as 
specified in this sub aragraph, the 
time limits prescribe s in clause (i)  
or (ii), but not those 
suant to subparagrap I:rescribed pur- 

(B), may be 
extendecl by written notice to the 
requester setting forth the reasons for 
such extension and the date on which 
a determination is expected to be dis- 
patched. No such notice shall specify 
a date that would result in an exten- 
sion for more than .lo days. As used 
in this subparagraph, "unusual cir- 
cumstances" means, but oilly to the 
extent reasonably necessary to the 
proper processing of the particular 
r e q u e s t  

- (i)  the need to search for and 
collect the requested records 
from field facilities or other 
establishments that are separate 
from the office processing the 
request ; 

(ii) the need to assign profes- 
sional or managerial personnel 
with sufficient experience to as- 
sist in efforts to locate records 

Comment 



that have been requested in cate- 
gorical terms, or with sufficient 
competence and discretion to aid 
in determining by examination 
of large numbers of records 
whether they are exempt from 
compulsory disclosure under this 
sectlon and if so, whether they 
should nevertheless be made ' 
available as a matter of sound 
policy with or without appropri- 
ate deletions ; 

(iii) the need for consulta
tion, which shall be conducted 
with all practicable speed, with 
another agency having a sub
stantial interest in the deter
mination of the I-eqnest, or 
among two or more components 
of the agency having substantial 
subject-matter interests therein, 
in order to resolve novel and dif 
ficult questions of law or policy ; 
and 

(iv) the death, resignation, 
illness, or unavailability due to 
exceptional circumstances that 
the agency could not reasonably 
foresee and control, of key per- 
sonnel whose assistance is re
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5 U.S.C. 552 Proposed Amendment Comment 

quired in processing the request 
and who would ordinarily be 
readily available for such duties. 

(D) Whenever grseticable, re
quests and appeals s all be processed 
more rapidly than required by the 
time periods specified under (i)  and 
(ii) of subparagra h (A) and para- 
graph (B) and (CY. U 
a request for specia y gonexpedited 
processing accompanied by a substan- 
tial showlng of a public interest in a 
priority determination of the request, 

- including but not limited, to requests 
made for useof an individual or other 

_ 	 person engaged in the collection and 
dissemination of news, an agency may 
by regulation or otherwise provide 
for special procedures or the waiver 
of regular procedures. 

(E) An agency may by regulation 
transfer part of the number of days ' 
of the time limit prescribed in (A) 
(ii) to the time llmit prescribed in 
(A) (i).In  the event of such a trans- 
fer, the provisions of paragraph (C) 
shall apply to the time limits pre- 



scribed under such clauses as modi- 
fied by such transfer. 

Any persons making a request to 
any agency for records under para- 
graph (I), (2), or (3) of this sub- 
section shall be deemed to have ex- 
hausted his administrative remedies 
with respect to such request if the 
agFncy fails. to comply with the ap- 
plicable time limit provisions of this 
paragraph. If the agency can show 
exceptional circumstances exist and 
that the agency is exercising due 
diligence in responding to the re
quest, the court may retain jurisdic- 
tion and allow the agency adclitional 
time to complete its review of the 
records. Upon any deternlination 
by an agency to cornply with a 
request for records, the records 
shall be made promptly available to 
such person makin such request. 
Any notification of fenial of any re- 
guest for records under this subsec- 
tion shall set. forth the names and 
titles or positions of every officer or 
employee of any agency who partici- 
pated substantively in the agency's 
decision to deny such request. Any 
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(b) This section does not apply to 
matters that are- 

(1) specifically required by Exec- 
utive order to be kept secret in the 
interest of the national defense or 
forei-rn policy ; 

- (Continued) 

Proposed Amendment Comment 

~iotification of denial of any request 
for records under this subsection shall 
set forth the names and titles or posi- 
tions of each person responsible for 
the denial of such request. 

(1) specifically required by an The proposed amendment adds the 
Executive order or statute to be kept language "and are in fact covered by 
secret in the interest of national de- such order or statute." 
fense or foreign policy and are in 
fact covered by such order or stat- 
nt,e: 

rcasonably segregable portion The proposed anieiidment adds a 
of a record shall be provided to any new sentence after exemption (9) 
person requesting swch record after providing that segregable nonexempt 
deletion of those portions which are portions of a requested file should be 
exempt under this subsection. released after deletion of exempt por- 

tions. 
(d)  On or before March 1of eacli The proposed amendment requires 

calendar year, each agency shall sub- agencies to submit s report annually 
mit a report covering the preceding .to Congress containing specific infor- 
calendar year to the Committee on mation about its operation under the 
the Judiciary of the Senate and the Freedom of Information Act. 
Commitkee on Government Opera
tions of the House of Representa
tives, which shall include- 

(1) the number of determi-

nations made by such agency not 
 



to comply with requests for rec- 
ords made to such agency under 
subsection (a) and the reasons 
for each such determination; 

(2) the number of appeals 
made by persons under subsec- 
tion (a) (5), the result of such 
appeals, and the reason for the 

-	 action upon each appeal that re- 
sults in a denial of information; 

(3)  the names and titles or 
positions of each person respon- 
sible for the denial of records re- 
quested under this section, and 
the number of instances of par- 
ticipation for each. 

(4) a copy of every rule made 
by such agency regarding this 
section; 

(5) the total amount o fees 
collected by the agency for mak- 
ing records available under this 
section ; 

(6) a copy of every certifica- 
tion promulgated by such agency 
under subsection (a) (6) ( 7 3 )  of 
this section; and 

(7) such other information as 
indicates efforts to administer 
fully this seotion. 
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The Attorney General shall submit 
an annual report on or before March 
1of each calendar year which shall 
include for the prior calendar year 
a breakdown of the number of cases 
arising under this section, the exemp- 
tion involved in each case, the dispo- 
sition of such case, and the cost, fees, 
and penalties assessed under subsec- 
tions (a) (3) (F) and (G). Such re- 
port shall also include a description 
of the efforts undertaken by the 
Department of Justice to encourage 
agency compliance with this section. 

(e) For purposes of this section, 
the term 'agency' means any agency 
defined in section 551 (1)of this title, 
and in addition includes the United 

The proposed amendment provides 
that agencies defined in 5 U.S.C. see. 
551(1), the United States Postal 
Service, the Postal Rate Commission, 

States Postal Service, The Postal 
Rate Commission, and by other au- 
thority of the Government of the 
United States which is a corporation
and which receives any appro
priated funds. 

S E ~ .4. There is hereby authorized 
to be appropriated such sums as may 

and any other corporate governmen- 
tal authority receiving appropriated 
funds are covered by this section. 



be necessary to assist in carrying out 
the purposes of this Act and of sec
tion 552 of title 5, United States 
Code. 

SEC.5. The amendments made by 
this Act shall take effect on the 
ninetieth day beginning after the 
date of enactment of this Act. 

The proposed amendment specifies 
that all amendments shall become 
effective ninety days after the date 
of enactment. 



A P P E N D I X  
  

STATE SANCTIONSAGAINST 
 OF FREEDOMSTATUTORY VIOLATION OF 
INFOF~MATION
PROVISIONS 

AZa6ama.-Code of Alabama, title 41, section 146 (1945). "Any 
public officer, having charge of any book or record, who shall refuse 
to allow any person to examine such record free of charge, must, 
on conviction, be fined not less than fifty dollars." 

. 
Arkamas.-Arkansas Statute Annotated, section 12-&307 (1947). 

"Any person who wilfully and knowingly violates any of the pro- 
visions of this Act shall be guilty of a misdemeanor and shall be 
punished by a fine of not more than $200, or 30 days in jail, oc both." 

CoZorado.--Colorado Revised Statutes, chapter 113, article 2, section 
6 (1963). "Any person who wilfully and knowingly violates the pro- 
visions of this article shall be guilty of a misdemeanor and, upon 
conviction thereof, shall be punished by a fine not to exceed one 
hundred dollars, or by imprisonment in the county jail not to exceed 
ninety days, or by both such h e  and imprisonment." 

P2orida.-Florida Statute Annotated, chapter 119, section .02 
(1972). "Any official who shall violate the provisions of 5 119.01 shall 
be subject to removal or impeachment and in addition shall be guilty 
of a misdemeanor of the second degree, punishable as provided in 
5 775.082 or 5 775.083." 

I2Zinois.-Illinois Revised Statute, chapter 116, section 43.27, (1972). 
"Any officer or employee who violates the provisions of Section 3 of 
this Act is guilty of a Class B misdemeanor." 

Indiana.-Burns Indiana Statute Annotated, cha ter 6, title 57, 
section 606 (1970 Supplement). "Any public official of the state, or of 
any political subdivision thereof, who denies to any citizen the rights 
guaranteed to such citizen under the rovisions of section(s) 3 and 4 
of this chapter, . . . shall be guilty o !'a misdemeanor, and shall, upon 
conviction thereof, he fmed not less than fifty dollars ($50.00) nor 
more than five hundred dollars ($500.00) to which may be added im- 
prisonment in the county jail for a term not to exceed thirty (30) 
days." 

Kansas.-Kansas Statute Annotated, section 45-203 (1957). "Any 
official who shall violate the provisions of this act shall be subject to 
removal from office and in addition shall be deemed guilty of a 
misdemeanor." 

Louisiana.-Louisiana Revised Statute, title 44, section 37, (1950). 
"Any person having custody or control of a public record, who violates 
any of the provisions of this Chapter, or any person . . . who . . . 
hinders or attempts to hinder the inspection of any public records 
decla~ed by this Chapter to be subject to inspection, shall upon first 
conviction be fined not less than one hundred dollars, and not more 



than one thousand dollars, or shall be imprisoned for not less than 
one month, nor more than six months. Upon any subsequent con- 
viction he shall be fined not less than two hundred fifty dollars, and 
not more than two thousand dollars, or imprisoned for not Jess than 
two months, nor more than six months, or both." 

Maine.-Maine Revised Statute Annotated, title 1,chap"te; 13; sec- 
tion 406 (1964). "A violation of any of the provisions of this subchap- 
ter or the wrongful exclusion of an person or persons from any meet- 
ings for which provision is made s %all be punishable by a fine of not 
more than $500 or by imprisonment for less than one pear." 

MaryZand.-Annotated Code of Maryland, article 76A, section 5 
(Supplement 1972). "Any person who willfully and knowingly vio- 
lates the provisions of this article shall be guilty of a misdemeanor and, 
upon convicti-on thereof, shall be punished by a fine not to exceed one 
hundred dollars ($100.00) ." 

Nebraska.-Revised Statute of Nebraska, chapter 84, section 712.03 
(1967). "Any official who shall violate the provisions of sections 84-712 
to 84-712.03 shall be subject to removal or impeachment,yfd in- addi- 
tion shall be deemed guilty of a misdemeanor and shall upon convic- 
tion thereof, be fined not exceeding one hundred dollars, or be im- 

. prisoned in the county jail not exceeding three months." 
Nevada.-Nevada Revised Statutes, title 19, chapter 293, section .010 

(1967). "Any officer having the custody of any of the public .books and 
public records described in subsection 1who refuses any person the 
right to inspect such books and records as provided in subsection 1is 
guilty of a misdemeanor." 

N m  Mexico.-New Mexico Statutes Annotated, 1953, chapter 71, 
article 5, section 3. "If any officer having the custody of any state, 
county, school, city or town records in this state shall refuse to any 
citizen of this state the right to ins ect any public records of this state, 
as provided in this act (71-5-1 to$1-53), such officer shall be guilty 
of a misdemeanor and shall, upon conviction thereof, be fined not less 
than two hundred and fifty dollars ($250.00) nor more than five hun- 
dred dollars ($500.00), or be sentenced to not less than sixty (60) days 
nor more than six (6) months in jail or both such fine and imprison- 
ment for each separate violation.'' 

Ohio.-Ohio Revised Code Annotated, (Page's 1969) section 149.99. 
"Whoever violates section 149.43 or 149.351 (149.35.1) of the Revised 
Code shall forfeit not more than one hundred dollars for each offense 
to the state. The attorney general shall collect the same by civil action." 

Tennessee.-Tennessee Code Annotated title 15, section 306, cumula- 
tive supplement 1970. &'Anyofficial who skall violate the provisions of 
$9 15-304-15407 shall be deemed guilty of a misdemeanor.'' 

/ 
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9 3 ~CONGRESS HOUSE OF REPRESENTATIVES REPORT 
?2d Session 1 No. 83-1380 

FREZDOM OF INFORMATION 'ACT AMENDMENTS 

SEPTEM~E~25, 1!374.--Ordered to be printed 

Mr. MOORHEADof Pennsylvania, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 
[To accompany H.R. 124711 

The committee of conference on the disagreeing votes of the two 
Houses on the amendment of the.Senate to the bill (H.R. 12471) to 
amend section 552 of title 5, United States Code, known as the 
Freedom of Information Act, having met, after full and free confer- 
ence, have agreed to recommend and do recommend to their respective 
Houses as follows: 

That the House recede from its disagreement to the amenllment of 
the Senate and agree to the same with an amendment as follows: 

I n  lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following : 

That ( a )  the fourth sentence of section 552(a) ( 2 )  of title 5 United 
States Code, is amended to read as follows: LLEachagency s h l l  a80 
maintain and make mailable for public impectwn and copying cur- 
rent indexes providing identifying information for the public as to 
any mutter issued, adopted, or promzllgated after July 4,2967, and re- 
quired b y  this paragraph to be made available or,pubZ&hed. Each .. 
agency shaZZ prompt@ publ&h, qihr8drty dr'.inore 'frequently, and 
distribute ( b y  sale or otherwise) eopies'of each index or su pbments 
thereto unless it detemnines b order published in the Fe t feral Reg- 
&ter that the publication wou& be unnecessary and impractioabb, in 
which case the agency s M l  nonetheless provide copies of such index 
on request at a cost not to exceed the direct cost of duplicatbn.". 

( 6 )( I )  Section 552(a) ( 3 )  of title 5, United States Code, is 
amended to read as follows : 

"(3)Except wi th  respect to the records made available under para- 
graphs ( I )  and (8) of this subsection, each agency, upon any re uest 
for records which ( A )reasonably describes such records and (j) is 
made in accordance with published rules stating the tinte, place, fees 



( i f  any ) ,  and,procedures to be followed, shall make the record8 
promptly available to any person." 
(2)Section 553(a)  of title 5, United States Code, is anwnded by 

redesignating paragraph ( h ) ,and all references thereto, as paragraph 
( 5 )  and by  inserting immediately after paragraph (3) the following 
new paragraph : 

" ( 4 ) ( A )In order to carry out the provisions of this section, each 
agency shall promulgate regulations, pursuant to notice and receipt 
of public comment, specifying a uni form schedule of fees applicable to 
all constituent units of such agency. Such  fees shall be limited to 
reasonable standard charges for docwmnt search and duplication and 
provide for recovery of only the direct costs of such search and dup- 
lication. Documents shall be furnished without charge or at a reduced 
charge where the agency determines that waiver or reduction of the 
fee is in the @lit interest because furnishing the i n f o m t w n  can be 
considered as primarily benefiting the general ublic. 

"(23) O n  complaint, the district court of tI e United States in the 
district in which the complainant resides, or has his pmpmncipalplace of 
business, or in which the agency records are situated, or in the District 
of Cohmbia,  hcGs jurisdiction to enjoin the agency from withholding 
agency records and to order the production of any agency records im
proper$ withheld from the complainant. I n  such a case the court shall 
detemzne t h  matter de m v o ,  amd may  examine the contents of w h  
agency records in camera to determine whether such records or any 
part thereof shall be withheld wnder any of the exemptions set forth 
in subsection ( b )  of this section, and the burden is m the agency to 
8usta;in i ts  action. 
"(C)Notwithtanding any other provision of law, the defendant 

shall serve an  answer or otherwise plead to any  complaint made under 
this subsecthn within thir ty  days after service upon the defendant of 
the pleading in which m c h  complaint is d e ,  wnless the court other- 
h e  directs for good came shown. 

" ( D )  Except as to  cases the court considers of greater importance, 
proceedings before the district court, as authoriaed by  this subsection, 
am? appeals therefrom, take precedence on the docket over all cases 
am? shall be assigned for hearing and trial or for argument at the 
earliest practicable date and expedited inevery way. 

" ( E )  The court may assess against the United States reasonable 
attorney fees and other litigation cosk reasonably incurred in any case 
zcnder 'this section, in which the complainant has substantially 
prevailed.
"(F)Whenever the court orders the production of any agency 

records improperly withheZd from the compbinunt and assesses 
against the United States r e a s m b l e  attorney fees and other ZitiIation 
costs, and the c o u ~ t  additionally issues a d t t e n  ftnding that t e cir- 
cumtances surrounding the withholding raise questions whether 
agency personnel acted arbitrarily or capriciously wi th  respect to  the 
withholdhg,  the C h i 1  Service C o m i s s w n  shall promptly initiate a 
proceeding to determine whether disciplinary action is warranted 
against the officer or employee who was przprzmrily responsibb fop the 
withhouing.  The  Commissim, after iruvestigation and cmiderat ion  
of the evidence submitted, shall m b d t  i ts  findings a d  recmnmzenda- 



tim to  the administrative authority t o  the agency concemd  and shall 
send copies of the $ d i n g s  and recommendations to the officer or em- 
ployee or his representative. The  administrative authority shall take 
the corrective action that the C o m i s s i o n  recommends. 

'"G) In the event of noncompliance w i th  the order of the court, the 
district court m y  punish for contempt the res m i b l e  employee, and 
inthe case of a uniformed service, the res m i bE member.". 

( c )  Section 55i?(a) of t i t b  6, United States Code, ia amended by  
adding at the end thereof the following new paragraph: 

" ( 6 )( A ) Each agency, upon any request for records m d e  under 
paragraph ( I ) ,  ( 8 ) ,or (3R. of this subsection, shall- 

"(i)determine wit  in ten  days (excepting Saturdays, Sundays, 
and legal public holidays) after the receipt of alzy such request 
whether to comply wi th  such request and shall immediately not i fy  
the person making such request of such determination and the rea- 
sons therefor, and of the right of such person to appeal t o  the head 
of the agency any adverse determination; and 

"(ii)make a de teminatwn w i th  respect to any appeal within 
twenty days (excepting Saturdays, Sundays, and legal public holi- 
days)  after the receipt of such appeal. If on  appeal the denial of 
the request for records is in whole or in part upheld, the agency 
shall not i fy  the person m k i n g  such request of the provisiom for 
judicial review of that determination under paragraph (4) of this 
subsection. 

" ( B )I n  unusual circumstances as specified in this subparagraph, 
the time limits prescribed in either clause ( i )  or clause (ii)of sub- 
paragraph ( A )  may  be extended by  written notice to the person m k 
h g  such request setting forth the reasom for such extension and th.+ 
date on w h i c h a  determination is expected to be dispatched. No such 
notice shall specify a date that would result in a n  e x t e d o n  for more 
than ten working days. A s  w e d  in this subparagraph, ' u n u s ~ l  cir
c?mstances' means, but only to the extent reasonably necessary to the 
proper processing of the particular r e q u e s t  

"(i)the need to search for and collect the r e p s t e d  records from 
field facilities or other establishments that are separate from the 
ofice processing the request; 

"(ii)the need to search for, collect, and appropriately e x m i n e  
a volumimus amount of separate and distinct records whioh. are 
depanded in a single request; or 

"(iii)the need for consultation, which shall be conducted w i th  
all practicable speed, wi th  another agemy h i n g  a substantial in
terest in the determination of the request or among two or more 
components of the agency having substantial sub ject-matter irtter- 
est therein. 

"(0)A n y  person making a request to any agency for records under 
paragraph ( I ) ,  (g), or (3) of th& subsection shall be deemed to have 
exhausted his ddmhistrative remedies wi th  respect to  such request i f  
the agency fails to  comply w i th  the appticable time limit provisions of 
this paragraph. I f  the G o v e m e n t  can show exceptional circumstances 
exist and that the agency is exercising due ditigence in responding to 
the request, the court may  retain jurisdiction and allow the agemy 
additional time to compbte i ts  review of the records. Upon any deter- 



m.ination by  an agency to comply w i th  a request for records, the rec- 
ords shall be made promptly avaihble to such person making such 
request. A n y  mtification of denial of any request for records under 
this subsection shall set forth the names and titles or positions of each 
person responsible for the denial of such request." 

SEC.2. ( a )  Section 552(b)  (1)  of title 5 ,  United States Code, is 
amended to read as follows :

"(1)( A )specifically authorized under criteria established by  an  
Executive order to be kept secret in the interest of national de- 
fense or foreign policy and ( B )  are in fact properly classified 
pursuant to such Executive order;" 

( b )  Sectwn 552(b)  (7) of t i t b  5 ,  United States Code, is ame+ed to 
read as follows:

"(7)  investigatory records compiled for law enforcement pur- 
poses, but only to the extent that the production of such. records 
would ( A )interfere wi th  enforcement proceedings, ( B )  deprave 
a person of a right t o  a fair trial or an  impartial adjudication, 
( C )  constitute an  unwarranted invasion of persoml privacy, ( D )  
disclose the identity of a confidential source an&, in the case of a 
record compiled by  a crirninul law enforcement authority in the 
course of a criminal investigation, or by an  agency conducting a 
lawful national security intelligence investigation, confidential 
information ficrnisheci only by  the confidentid source, ( E ) dis-
Close investigative techniques and procedures, or (P)endanger the 
life or physical safety of law enforcement personnel;" 

( c )  Sectwn 552(b)  of t i t b  5, United States Code, is amended by 
adding at the end the following: " A n y  reasonably segregable portion 
of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt under this subkectwn.". 

SEC.3. Section 552 of title 5, United States Code, is amended by  
adding at the end thereof the following now subsections : 
"( d )  O n  or before March 1 of each calendar year, each agency shall 

submit a report covering the preceding calendar year to the Speaker of 
the Bozlse of Representatives and President of the Senate for referral 
to the appropruzte committees of the Congress. The report shall 
inczude

" (1 )the number of detemninatwns made by  such agency not to 
comply wi th  requests for records made to such agency under sub- 
section ( a )  and the reasom for each sudh detemination; 

8)  the number of appeals d  e  by  persons d e r  subsection 
6 ) , the result of such appeals, and t h  reason for the action 

upon each upped  that results in a denial of information; 
"(3.) the names and titles or positions of each person responsible 

for the denial of records requested wnder this section, and the 
number of instances of part;icipation for each; 
"(4)the results of each proceeding conducted pursuant t o  sub- 

section ( a )  (4)( F ) ,including a report of the disciplinary action 
taken aga;nst the officer or employee who was primarily respomi- 
ble for improperly withholding records or a n  exp2amtion of w h y  
disciplinary action was .not taken; 

"(F) a copy of every rule made b y  such agen y regarding this 
sectzm; 



"(6)  a copy of the fee schedule and the total amount of fees 
collected by the agency for making records available under this 
section; and 

"(7) such other i n f o m t i o n  as indicates effort8 t o  administer 
fully this section. 

The  Attorney Generd shall submit an  annual report on  or before 
March 1 of each calendar year which shall include for the prior calen- 
dar year a listing of the number of cases arising under this section, 
the exemption involved in each case, the disposition of such case, and 
the cost, fees, and penalties assessed under subsections ( a )  (4)( E ), 
( P ) ,a d  ( G ) .  Such  report shall also include a description of the 
efforts undertaken by  the Department of Justice to encourage agency 
com lhnce with this section."6) For purposes of th& section, the term 'agency' as de*d 
i ~ n8ection 551 (1)of this title includes any executive department, mili- 
tary department, Government corporation, Govemtment controlled 
corporation, or other establishment in the executive branch of the 
Government (including the Executive Office of the President), or any 
independent regulatory agency." 

SEC.4. The amendments made by this A c t  shall take effect on  the 
ninetieth day beginning after the date of enactment of this Act. 

And the  Senate agree t o  the  same. 

CHET HOLIFIELD, 
 
WILLIAM
S.  MOORHEAD, 
JOHN E. Moss, 
BILL ALEXANDER, 
FRANK HORTON 
JOHNN.  ERLENBORN, 
PAUL MCCLOSKEY, 

Managers on the Part of the gouse. 
EDWARD KENNEDY, 
PHILIPA. HART, 
BIRCH BAYH, 
QUENTIN BURDICK, 
JOHN TUNNEY, 
CHARLES McC. MATHIAS,Jr., 

Managers on  the Part of the Senate. 



JOINT E'XPLANATORY STATEMENT O F  THE COMMITTEE 
 
O F  CONFERENCE 

,The managers on the part of the House and the Senate at  the confer- 
ence on the disagreeing votes of the two Houses on the amendment of 
the Senate to the bill (H.R. 12471) to amend section 552 of title 5, 
United States Code, known as the Freedom of Information Act, sub- 
mit the following joint statement to the House and the Senate in 
explanation of the effect of the action agreed upon by the managers 
and recommended in the accompanying conference report: 

The Senate amendment struck out all of the House bill after the 
enacting clause and inserted a substitute text. 

The House recedes from its disagreement to the amendment of the 
Senate with an amendment which is a substitute for the House bill 
and the Senate amendment. The differences between the House bill, 
the Senate amendment, and the substitute agreed to in conference are 
noted below, except for clerical corrections, conforming changes made 
necessary by agreements reached by the conferees, and minor drafting 
and clarifying changes. 

/ 

INDEX PUBLICATION I 

The House bill added language to the present Freedom of Infor- 
mation law to require the publication and distribution (b sale or 
otherwise) of agency indexes identifying information for tEe public 
as to any matter issued, adopted, or promulgated after July 4, 1967, 
which is required by 5 U.S.C. 5 552(a) (2) to be made available or 
published. This includes final opinions, orders, agency statements of 
policy and interpretations not published in the Federal Register, and 
administrative staff manuals and agency staff instructions that affect 
the public unless they are otherwise published and copies offered for 
sale to the public. Such published indexes would be required for the 
July 4,1967? period to date. Where agency indexes are now published 
by commercial firms, as they are in some instances, such publication 
would satisfy the requirements of this amendment so long as they are 
made readily available for public use by the agency. 

The Senate amendment contained similar provisions, indicating that 
the publication of indexes should be on a quarterly or more frequent 
basis, but provided that if an agency determined by an order published 
in the Federal Register that its publication of any index would be 
"unnecessary and impracticable," it would not actually be required to 
publish the index. However, i t  would nonetheless be required to pro- 
vide copies of such index on request at a cost comparable to that 
charged had the index been published. 

The conference substitute follows the Senate amendment, except 
that if the agency determines not to publish its index, it shall pro- 
vide copies on request to any person at a cost not to exceed the direct 
cost of duplication. 



IDENTIFIABLE RECORD0 

Present law requires that a request for information from an agency 
be for "identifiable records." The House bill provided that the request 
only "reasonably describe" the records bein sought. 

The Senate amendment contained simfar language, but added a 
provision that when agency records furnished a person are demon- 
strated to be of "general public concern," the agency shall also make 
them available for public inspection and purchase, unless the agency 
can demonstrate that they could subsequently be denied to another' 
individual under exemptions contained in subsection (b) of the Free- 
dom of Information Act. 

The conference substitute follows the House bill. With respect to 
the Senate proviso dealing with agency records of "general public 
interest," the conferees wish to make clear such language was elimi- 
nated only because they conclude that all agencies are presently obli- 
gated under the Freedom of Information Act to pursue such a policy 
and that all agegcies should effect this policy through regulation. 

SEARCH A N D  COPYING FEES 

The Senate amendment contained a provision, not included in the 
House bill, directing the Director of the Office of Management and 
Budget to promulgate regulations establishing a uniform schedule 
of fees for agency search and copying of records made available to 
a person upon request under the law. It also provided that an agency 
could furnish the records requested without charge or at a reduced 
charge if it determined that such action would be in the public interest. 
It further provided that no fees should ordinarily be charged if the 
person requesting the records was an indigent, if such fees would 
amount to less than $3, if the records were not located by the agency, 
or if they were determined to be exempt from disclosure under sub- 
section (b) of the law. 

The conference substitute follows the Senate amendmeat, except 
that each agency would be required to issue its own regulations for 
the recovery of only the direct costs of search and duplication-not 
including examination or review of record-instead of having such 
regulations promulgated by the Office of Management and Budget. 
In  addition, the conference substitute retains the agency's discretionary 
public-interest waiver authority but eliminates the specific categories 
of situations where fees should not be charged. 

By eliminating the list of speci6c categories, the conferees do not 
intend to imply that agencies should actually charge fees in those 
categories. Rather, they felt, such matters are properly the subject for 
individual agency determination in regulations implementing the 
Freedom of Information law. The conferees intend that fees should 
not be used for the purpose of discouraging requests for information 
or as obstacles to disclosure of requested information. 

COURT mmw 

The House bill clarifies the present Freeiiom of Information law 
with respect to de novo review requirements by Federal courts under 



section 552 (a) (3) by specifically authorizing the court to examine in 
camera any requested records in dispute to determine whether the 
records are-as claimed by an agency-exempt from mandatory dis- 
closure under any of the nine categories of section 552 (b) of the law. 

The Senate amendment contained a similar provision authorizing 
in, camera review by Federal courts and added another provision, not 
contained in the House bill, to authorize Freedom of Information suits 
to be brought in the Federal courts in the District of Columbia, even 
in cases where the agency records were located elsewhere. 

The conference substitute follows the Senate amendment, providing 
that in determining de m v o  whether agency records have been prop- 
erly withheld, the court may examine records in c a m r a  in making its 
determination under any of the nine categories of exemptions under 
section 552(b) of the law. In  Enviro.nm~n,taZ Protection, Agency v. 
Mink, et aZ., 410 U.S. 73 (1973), the Supreme Court ruled that in 
c a m r a  inspection of documents withheld under section 552(b) (1)of 
the law, authorizing the withholding of classified information, would 
ordinarily be precluded in Freedom of Information cases, unless Con- 
gress directed otherwise. H.R. 12471 amends the present law to permit 
such in camera examination at the discretion of the court. While in 
camera examination need not be automatic, in many situations it will 
plainly be necessary and appropriate. Before the court orders in 
camera inspection, the Government should be given the opportunity 
to establish by means of testimony or detailed affidavits that the docu- 
ments are clearly exempt from disclosure. The burden remains on the 
Government under this law. 

RESPONSE TO COMPLBINTS 

The House bill required that the defendant to a complaint under 
the Freedom of Information law serve a responsive pleading within 
20 days after service, unless the court directed otherwise for good 
cause shown. 

The Senate amendment contained a similar provision, except that 
it would give the defendant 40 days to file an answer. 

The conference substitute would give the defendant 30 days to re- 
spond, unless the court directs otherwise for good cause shown. 

EXPEDITED APPEALS 

The Senate amendment included a provision, not contained in the 
House bill, to give precedence on appeal to cases brought under the 
Freedom of Information law, except as to cases on the docket which 
the court considers of greater importance. 

The conference substitute follows the Senate amendment. 

ASSESSMENT O F  ATTORNEY FEES AND COSTS 

The House bill provided that a Federal court may, in its discretion, 
assess reasonable attorney fees and other litigation costs reasonably 
incurred by the complainant in Freedom of Information cases in which 
the Federal Government had not prevailed. 

The Senate amendment also contained a similar provision applying 
to cases in which the complainant had "substantially prevailed," but 
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added certain criteria for consideration by the court in making such 
awards, including the benefit to the public deriving from the case, the 
commercial benefit to the complainant and the nature of his interest 
in the Federal records sought, and whether the Government's with- 
holding of the records sought had "a reasonable basis in law." 

The conference substitute follows the Senate amendment, except 
that the statutory criteria for court award of attorney fees and litiga- 
tion costs were eliminated. By eliminating these criteria, the conferees 
do not intend to make the award of attorney fees automatic or to pre- 
clude the courts, in exercising their discretion as to awarding such 
fees, to  take into consideration such criteria. Instead, the conferees 
believe that because the existing body of law on the award of attorney 
fees recognizes such factors, a statement of the criteria may be too 
delimiting and is unnecessary. 

The Senate amendment contained a provision, not included in  the 
House bill, authorizing the court in Freedom of Information Act cases 
to impose a sanction of up to 60 days suspeslsion from employment 
against a ,Federal employee or  official who the court found to  have 
been responsible for withholding the requested records without reason- 
able basis in law. 

The conference substitute follows the Senate amendment, except 
that the court is authorized to make a finding whether the circum- 
stances surrounding the withholding raise questions whether agency 
personnel acted arbitrarily or capriciously with respect to the with- 
holding. If  the court so finds, the Civil Service Commission must 
promptly initiate a proceeding to  determine whether disciplinary 
action is warranted against the responsible officer or employee. The 
Commission's findings and recommendations are to be submitted to 
the appropriate administrative authority of the agency concerned and 
to the responsible official or employee, and the administrative author- 
ity shall promptly take the disciplinary action recommended by the 
Commission. This section applies to all persons employed by agencies 
under this law. 

ADMINISTRATIVE DEADLINES 

The House bill required that an agency make a determination 
whether or not to comply with-a request for records within 10 days 
(excepting Saturdays: Sundays, and legal public holidays) and to 
notify the person making the request of such determination and the 
reasons therefor, and the right of such person to appeal any adverse 
determination to the head of the agency. It.also required that agencies 
make a final determination on any appeal of an adverse determination 
within 20 days (excepting Saturdays, Sundays, and legal public holi- 
days) after the date of receipt of the appeal by the agency. Further, 
any person would be deemed to have exhausted his administrative 
remedies if the agency fails to comply with either of the two time 
deadlines. 

The Senate amendment contained similar provisions but authorized 
certain other administrative actions to extend these deadlines for an- 
other 30 working days under specified types of situations, if requested 



by an agency head and approved by the Attorney General. I t  also 
would grant an agency, under specified "unusual circumstances," a 
10-working-day extension upon notification to the person requesting 
the records. In  addition, an agency could transfer part of the number 
of days from one category to another and authorize the court to allow 
still additional time for the agency to respond to the request. The Sen- 
ate amendment also provided that any agency's notification of denial 
of any request for records set forth the names and titles or positions of 
each person responsible for the denial. I t  further allowed the court, in 
a Freedom of Information action, to allow the government additional 
time if "exceptional circumstances" were present and if the agency 
was exercising "due diligence in responding to the request." 

The conference substitute generally adopts the 10- and 20-day ad- 
ministrative time deadlines of the House bill but also incorporates the 
10-working-day extension of the Senate amendment for "unusual 
circumstances" in situations where the a 
collect the requested records from field f ency must search for and 

acilities separate from the 
office processing the request, where the Vency must search for, collect, 
and examine a voluminous amount of separate and distinct records 
demanded in a single request, or where the agency has a need to consult 
with another agency or agency unit having a substantial interest in the 
determination because of the subject matter. This 10-day .extension 
may'be invoked by the agency only once--either during initial review 
of the request or during appellate review. 

The 30-working-day certification provision of the Senate amend- 
ment has been eliminated, but the conference substitute retains the 
Senate language requiring that any agency's notification to a person of 
the denial of any request for records set forth the names and titles 
or positions of each person res onsible for the denial. The conferees 
intend that this listing include t ?I ose persons responsible for the origi- 
nal, as well as the appellate, determination to deny the information 
requested. The conferee intend that consultations between an agency 
unit and the a ency's legal staff, the public information staff, or the 
Department of Justice should not be considered the basis for an 
extension under this subsection. 

The conference substitute also retains the Senate language giving 
the court authority to allow the agency additional time to examine 
requested records in exceptional circumstances where the agency was 
exercising due diligence in responding to the request and had been 
since the request was received. 

NATIONAL DEFENSE AND FOREIGN POLICY EXEMPTION (B)(1) 

The House bill amended subsection (b) (1) of the Freedom of In- 
formation law to permit the withholding of information "authorized 
under the criteria established b an Executive order to be kept secret 
in the interest of the national de Iense or forei 

The Senate amendment contained simi ar  added$ language but 
"statute" to the exem tion provision. 

stitute combines language of both House and 5'3The conference su 
Senate bills to permit the withholding of information where it is 
"s ecifically authorized under criteria established b an Executive 
ortIer to be kept secret in the interest of national de 9ense or foreign 



policy" and is "in fact, properly classified" pursuant toboth procedural 
and substantive criteria contained in such Executive order. 

When linked with the authority conferred upon the Federal courts 
in this conference substitute for in ca*mera examination of contested 
records as part of their de novo determination in Freedom of Informa- 
tion cases, this clarifies Congressional intent to override the Supreme 
Court's holding in the case of E.P.A.v. Mink,et aZ., supra, with respect 
to in camera review of classified documents. 

However, the conferees recognize that the Executive departments 
responsible for national defense and foreign policy matters have 
unique insights into what adverse affects might occur as a result of 
public disclosure of a particular classified record. Accordingly, the 
conferees expect that Federal courts, in making de novo determina
tions in section 552(b) (1)cases under the Freedom of Information 
law, will accord substantial weight to an agency's affidavit concerning 
the details of the classified status of the disputed record. 

Restricted Data (42 U.S.C. 2162), communication information (18 
U.S.C. 798), and intelligence sources and methods (50 U.S.C. 403 
(d) (3) and ( g )),for example, may be classified and exempted under 
section 552(b) (3) of the Freedom of Information Act. When such 
information is subjected to court review, the court should recognize 
that if such information is classified pursuant to one of the above 
statutes, it shall be exempted under this law. 

The Senate amendment contained an amendment to subsection 
(b) (7) of the Freedom of Information law, not included in the House 
 
bill, that would clarify Congressional intent disapproving certain 
 
court interpretations which have tended to expand the scope of agency 
 
authority to withhold certain "investigatory files compiled for law 
 
enforcement purposes." The Senate amendment would permit an 
 
agency to withhold investigatory records compiled for law enforce- 
 
ment purposes only to the extent that the production of such records 
 
would interfere with enforcement proceedings, deprive a person of a 
 
right to a fair trial or an impartial adjudication, constitute a clearly 
 
unwarranted invasion of personal privacy, disclose the identity of an 
 
informer, or disclose investigative techni ues and procedures. 
 

The conference substitute follows the 8enate amendment exce t for 
the substitution of "confidential source" for "informer," the adxition 
of language protecting information compiled by a criminal law en- 
forcement authority from a con6dential source in the course of a 
criminal investigation or by an agency conducting a lawful national 
security intelligence investigation, the deletion of the word "clearly" 
relating to avoidance of an "unwarranted invasion of personal 
privacy," and the additjon of a category allowing withholding of 
information whose disclosure "would endanger the life or ~hysical 
safety of law enforcement personnel." 

The conferees wish to make clear that the scope of this exception 
against disclosure of "investigative techniques and procedures" should 
not be interpreted to include routine techniques and procedures al- 
ready well known to the public, such as ballistics tests, fingerprinting, 
and other scientific tests or commonly known techniques. Nor is thls 



exemption intended to include records falling within the scope of 
subsection 552(a) (2) of the Freedom of Information law, such as 
administrative staff manuals and instructions to staff that affect 
a member of the public. 

The substitution of the term "confidential source" in section 552 
(b) ('7) (D)  is to make clear that the identity of a person other than 
a paid informer may be protected if the person provided information 
under an express assurance of confidentiality or in circumstances from 
which such an assurance could be reasonably inferred. Under this 
category, in every case where the investigatory records sought were 
compiled for law enforcement purposes--either civil or criminal in 
nature-the agency can withhold the names, addresses, and other 
information that would reveal the identity of a confidential source 
who furnished the information. However, where the records are com- 
piled by a criminal law enforcement authority, all of the informa- 
tion furnished only by a confidential source may be withheld if the 
information was compiled in the course of a criminal investigatipn. 
I n  addition, where the records are compiled by an agency conducting 
a lawful national security intelligence investigation, all of the infor- 
mation furnished only by a confidential source may also be withheld. 
The conferees intend the term "criminal law enforcement authority" 
to be narrowly construed to include the Federal Bureau of Investiga- 
tion and similar investigative authorities. Likewise, "national secur
ity" is to be strictly construed to refer to military security, national 
defense, or foreign policy. The term "intelligence" in section 552(b) 
(?) (D)  is intended to apply to positive intelligence-gathering activi- 
ties, counter-intelligence activities. and background security investi- 
gations by governmental units which have authority to conduct such 
functions. By "an agency" the conferees intend to include criminal 
law enforcement authorities as well as other agencies. Personnel, 
regulatory, and civil enforcement investigations are covered by the 
first clause authorizing withholding of information that would reveal 
the identity of a confidential source but are not encompassed by the 
second clause authorizing withholding of all confidential information 
under the specified circumstances. 

The conferees also wish to make clear that.disclosure of information 
about a person to that person does not constitute an invasion of his 
privacy. Finally, the conferees express approval of the present Justice 
Department policy waiving legal exemptions for withholding historic 
investigatory records over 15 years old, and they encourage its con
tinuation. 

SEQREQABLE PORTIONS O F  RECORDS 

The Senate amendment contained a provision, not included in the 
House bill, providing that any reasonably segregable portion of a rec- 
ord shall be provided to any person requesting such record after the 
deletion of portions which may be exempted under subsection (b) of 
the Freedom of Information law. 

The conference substitute follows the Senate amendment. 

ANNUAL REPORTS BY AGENCIES 

The House bill provided that each agency submit an annual report, 
oil or  before March 1 of.each calendar year, to the Speaker of the House 



and the President of the Senate, for referral to the appropriate com
mittees of the Congress. Such report shall include statistical informa
tion on the number of agency determinations to withhold information 
requested under the Freedom of Information law; the reasons for 
such withholding; the number of appeals of.such adverse determina
tions with the result and reasons for each; a copy of every rule made 
by the agency in connection with this law; a copy of the agency fee 
schedule with the total amount of fees collected by the agency during 
the year; and other information indicating efforts to properly admin
ister the Freedom of Information law. 

The Senate amendment contained similar provisions and added two 
requirements not contained in the House bill, (1)that each agency re
port list those officials responsible for each denial of records and the 
numbers of cases in which each participated during the year and (2) 
that the Attorney General also submit a separate annual report on pr 
before March 1of each calendar year listing the number of cases aris
ing under the Freedom of Information law, the exemption involved 
in each such case, the disposition of the case, and the costs, fees, and 
penalties assessed under the law. The Attorney General's report shall 
:~lsoinclude a description of Justice Department efforts to encourage 
agency compliance with the law. 

The conference substitute incorporates the major provisions of the 
House bill and two Senate amendments. With respect to the annual 
reporting by each agency of the names and titles or positions of each 
person responsible for the denial of records requested under the Free
dom of Information law and the number of instances of participation 
for each, the conferees wish to make clear that such listing include 
those persons responsible for the original determination to deny the 
information requested in each case as well as all other agency employ
ees or officials who were responsible for determinations at  subsequent 
stages in the decision. 

EXPANSION O F  AGENCY DEFINITION 

The House bill extends the applicability of the Freedom of Infor
mation law to include any executive department, military department, 
Government corporation, Government-controlledcorporation, or other 
establishment in the executive branch of Government (including the 
Executive Office of the President), or any independent regulatory 
agency.

The Senate amendment provided that for purposes of the Freedom 
of Information law the term agency included any agency defined in 
section 551(1)of title 5, United States Code, and in addition included 
the United States Postal Service, the Postal Rate Commission, and 
any other authority of the Government of the United States which is 
a corporation and which receivesany appropriated funds. 

The conference substitute follows the House bill. The conferees 
state that they intend to include within the definition of "agency" 
those entities encompassed by 5 U.S.C. 551 and other entities includ
ing the United States Postal Service, the Postal Rate Commission, 
and government corporations or government-controlled corporations 
now in existence or which may be created in the future. They do not 
intend to include corporations which receive appropriated funds but 



are neither chartered by the Federal Government nor controlled by it, 
such as the Corporatibn for Public Broadcasting. Expansion of the 
definition of "agency" in this subsection is intended to broaden ap li- 
cability of the Freedom of Information Act but it is not intended ttat 
the term "agency" be applied to subdivisions, offices or units within an 
agency. 

With respect to the meaning of the term "Executive Office of the 
President" the conferees intend the result reached in Soucie v. David, 
448 I?. 2d. 1067 (C.A.D.C. 1971). The term is not to be interpreted as 
including the President's immediate personal staff or units in the 
Executive Office whose sole function is to advise and assist the 
President. 

EFFF,WIVE DATE 

Both the House bill and the Senate amendment provided for an 
effective date of 90 days after the date of enactment of these amend- 
ments to the Freedom of Information law. 

The conference substitute adopts the language of the Senate 
amendment. 

CHET HOLZFIELD,
WILLIAMS. MOORFIEAD, 
JOHNE. Moss, 
B m  ALEXANDER, 
PRANKHORTON, 
JOHNN. ERLENBORN, 
PAULMCCLOSEEY, 

Nmagers on the Part of the E w e .  
EDWARDKENNEDY, 
PHILIPA. HART, 
BIRCH BAYH, 
Q,UEN!CIN N. BURDICK, 
JOHNTWNNEY, 
CHARLESMcC. M~THIAS, 

Managers on the Part of the Senate. 



CHAPTER VI I  
  

HOUSE AND SENATE DEBATE 
 

ON FREEDOM OF 
  

INFORMATION ACT AMENDMENTS OF 1974 
 



A. HOUSE DEBATE AND VOTE, MARCH 14, 1974; 
 
PP. H1787-HI803 
 

PROVIDINGFOR CONSIDERATION H.R. OF 12471, FREEDOMINOF 
FORMATION ACT AMENDMENTS 

Mr. MATSUNAGA. Mr. Speaker, by direction of the Committee on 
Rules, I call up House Resolution 977 and ask for its immediate con- 
sideration. 

The Clerk read the resolution, as follows: 

H. RES. 977 

Resolved, That upon the adoption of this resolution it shall be in order to move 
that the House resolve itself into the Committee of the Whole House on the State 
of the Union for the consideration of the bill (H.R. 12471) to amend section 552 
of title 5, United States Code, known as the Freedom of Information Act. After 
general debate, which shall be confined to the bill and shall continue not to exceed 
one hour, to be equally divided and controlled by the chairman and ranking 
minority member of the Committee on Government Operations, the bill shall be 
read for amendment under the five-minute rule. At the conclusion of the considera- 
tion of the bill for amendment, the Committee shall rise and report the bill to the 
House with such amendments as may have been adopted, and the previous ques- 
tion shall be considered as ordered on the bill and amendments thereto to final 
passage without intervening motion except one motion to recommit. 

The SPEAKER. The gentleman from Hawaii (Mr. Matsunaga), is 
recognized for 1 hour. 

Mr. MATSUNAGA. Mr. Speaker, I yield 30 minutes to the gentleman 
from California, Mr. Del Clawson, pending which I yield myself such 
time as I may consume. 

(Mr. Matsunaga asked and was given permission to revise and ex- 
tend his remarks.) 

Mr. MATSUNAGA. Mr. Speaker, House Resolution 977 provides for 
consideration of H.R. 12471, which, as reported by our CoEmit3tee on 
Government Operations, would strengthen the procedural aspects 
of the Freedom of Information Act by amendments to that act. The 
major amendments would accomplish the following: First, clarify 
language in the act regarding the authority of the courts, relative to 
their de novo determination of the matter, to examine the content of 
records alleged to be exempt from disclosure under any of the exemp- 
tions in section 552(b) of the code: second, amend language pertaining 
to national defense and foreign policy matters, in order to bring that 
exemption within the scope of matters subject to an in camera review; 
and third, add a new section to the act to provide for mechanism to 
strengthen congressional oversight in the administration of the act by 
requiring annual reports to House and Senate committees on requests 
and denials of requests for information. 

Mr. Speaker, House Resolution 977 provides for 1 hour of general 
debate, to be equally divided and controlled by the chairman and rank- 
ing minority member of the Committee on Government Operations, 
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after which the bill would be read for amendment under the 5-minute 
rule. At the conclusion of the consideration of the bill for amendment, 
the committee would rise and report the bill to the House with such 
amendments as may have been adopted. The previous question shall 
then be considered as ordered on the bill and amendments thereto to 
final passage, without any intervening motion except one motion to 
recommit. 

The committee report estimates that costs required by the bill 
should not exceed $50,000 in fiscal year 1974 and $100,000 for each 
of the succeeding five fiscal years. 

Mr. Speaker, H.R. 12471 represents the first changes recommended 
to the Freedom of Information Act since that landmark law was enacted 
by this Congress in 1966. The changes and clarifications proposed in 
this bill are modifications recommended by a unanimous vote of the 
Government Operations Committee. Its members in their wisdom 
have clearly determined that a pressing need exists to lift the secrecy 
which continues to shroud our Federal agencies. The aim of this 
measure is to correct the dangerous inadequacies revealed by thorough 
investigative hearings conducted by the committee's Foreign 
Operations and Government Information Subcommittee during 1972, 
as well as through frustrating personal experiences of many in this 
hall in their dealings with Federal agencies. 

Many of the proposed amendments are procedural in nature yet 
crucial to the intended purposes of the act. The amendments would 
improve the currently confusing and inadequate indexes of information 
now available in some agencies. It would correct the procedures for 
identification of records required by the act. It would require prompt 
agency responses to requests and provide for reasonable legal cost 
incurred by aggrieved plaintiffs who are refused mandated agency 
action on their legitimate requests. This provision would help cover 
their actions in Federal court to compel uncooperative agencies to 
release information which properly should be open to public inspection. 

There are three more substantive provisions in the bill which warrant 
our full deliberation. One provision would clarify existing language 
regarding the authority of the courts to examine the content of agency 
records alleged by their custodians to be exempt from disclosure under 
section 552(b) of the code. Another provision would permit in camera 
review by the courts of matters pertaining to national defense and 
foreign policy, as defined by criteria established by Executive order. 
This will permit such matters to be included with the existing provision 
in the act which currently allow in camera review in nine delineated 
areas. I refer to section 552(b) of the code. 

The third major provision would strengthen the mechanism for 
congressional oversight in the administering of the act. This amend- 
ment would require the filing of annual reports by the agencies to 
House and Senate committees. These reports would delineate statistical 
data and other information on denials of requests under the act, ad- 
ministrative appeals of denials, rules promulgated by the agencies, 
and fee schedules and funds collected for searches and reproduction of 
requested information. 

Mr. Speaker, the purpose of this bill is to insure that the people's 
right to know what their Government is doing will be protected and 
that their access to legitimate information will be unimpeded. The 



Freedom of ~nformation Act was intended to help make the demo- 
cratic process work by assuring that the conduct of Government in 
our republic would remain open for all to view, except where genuine 
national security and foreign policy concerns would be jeopardized. 
The intent was, and is, to assure that our people will remain an in- 
formed and enlightened citizenry. 

Experience has taught us, however, that the scope of this legitimate 
shield which was provided by the act could be stretched to suit par- 
ticular partisan or personal purposes. I t  could be extended to-veil 
matters unfavorable to the custodian agency or embarrassing to the 
officials therein. 

What this bill would do is require those agencies which have resisted 
proper public scrutiny to produce to a Federal judge valid reasons 
based on compelling national security and foreign policy interests 
explaining why the American people should not know of the agency's 
activities or policies. All of this would be done in the strictest secrecy 
in the closed chambers of a Federal judge. Those agencies which claim 
the need for secrecy will have their confidentiality safeguarded, unless, 
of course, the court finds their claim unreasonable. The public, in- 
cluding the press and the Congress, will be assured that the deter- 
mination of what should be kept secret will be decided by an impartial 
party, not by the whim of an overly protective bureaucrat or agency 
official who may, under the present law, cast the cloak of national 
security over every detail of agency business. The bill, in brief, pro- 
vides for the fullest measure of protection for legitimate Government 
secrets while allowing for disclosure of that which the public is en- 
titled to know. 

Mr. Speaker, as a cosponsor of this measure and of the original act, 
I firmly believe that this bill, the product of months of intensive 
investigation and review by the respected members of the Government 
Operations Committee, offers a sensible and workable compromise 
between the requirements of a democratic Government and the 
appropriate needs of Government and national security. 

I congratulate the most distinguished chairman of the committee, 
my dear friend and colleague from California, Chet Holifield, and the 
hard-working principal sponsor of this bill, my respected colleague, 
Bill Moorhead, for their reasoned approach to this vital legislation. 

Mr. Speaker, I urge the adoption of House Resolution 977 in order 
that H.R. 12471 may be considered and passed overwhelmingly. 

Mr. DEL CLAWSON. Mr. Speaker, I yield myself such time as I may 
consume. 

(Mr. Del Clawson asked and was given permission to revise and 
extend his remarks.) 

Mr. DEL CLAWSON. Mr. Speaker, the gentleman from Hawaii 
(Mr. Matsunaga) has explained the bill thoroughly, also the resolution, 
but let me just summarize very quickly : 

Mr. Speaker, House Resolution 977 is the rule providing for con- 
sideration of H.R. 12471, the Freedom of Information Act Amend- 
ments. This is an open rule with 1 hour of general debate. 

The purpose of H.R. 12471 is to provide easier access to Govern- 
ment documents for the public. 

The bill sets rigid time limits on the agencies for responding to 
information requests, shortens substantially the time for the Govern- 



ment to file its pleadings in Information Act suits, and authorizes the 
award of attorney's fees to successful plaintiffs in such suits. In addi- 
tion, each agency is required to submit an annual report to Congress 
evaluating its performance in administering the act and "agency" is 
defined to include the Executive Office of the President. 

The committee report estimates the cost of this bill at $50,000 for 
the remainder of fiscal year 1974, and $100,000 for each of the succeed- 
ing five fiscal years. 

Mr. Speaker, I urge the adoption of this rule in order that the House 
may begin debate on H.R. 12471. 

Mr. Speaker, I have no requests for time, and I reserve the balance 
of my time. 

Mr. MATSUNAGA. Mr. Speaker, I have no requests for time. 
 
Mr. Speaker, I move the previous question on the resolution. 
 
The previous question was ordered. 
 
The resolution was agreed to. 

A motion to reconsider was laid on the table. 
 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I ask unanimous 
consent that all Members may have 5 legislative days in which to 
revise and extend their remarks and include extraneous material 
on the bill that we are about to consider, H.R. 12471 (to amend the 
Freedom of Information Act). 

The SPEAKER. ISthere objection to the request of the gentleman 
from Pennsylvania? 

There was no objection. 

Mr. MOORHEAD of Pennsylva.nia. Mr. Speaker, T move that the 
House resolve itself into the Committee of the Whole House on the 
State of t.he Union for the consideration of the bill (H.R. 12471) to 
amend sect.ion 552 of title 5, United States Code, known as the Free- 
dom of Information Act. 

The SPEAKER. The question is on the motion offered by the gentle- 
nlan from Pennsylvania (Mr. Moorhead). 

The motion was agreed to. 

I N  THE COMMITTEE O F  THE WHOLE 

Accordingly the House resolved itself into the Committee of the 
Whole House on the State of the Union for the consideration of the 
bill H.R. 12471, with Mr. Eckhardt in the chair. 

The Clerk read the title of the bill. 
By unanimous consent', the first reading of the bill was dispensed 

with. 
The CHAIRMAN. Under the rule, the gentleman from Pennsylvania 

(Mr. Moorhead) will be recognized for 30 minutes, and the gentleman 
from Illinois (Mr. Erlenborn) will be recognized for 30 minutes. 

The Chair recognizes thc gentleman from Pcnnsylvanis (Mr. 
Moorhead). 



Mr. MOORHEAD of Pennsylvania. Mr. Chairman, I yield myself such 
time as I may consume. 

(Mr. Moorhead of Pennsylvania asked and was given permission 
to revise and extend his remarks.) 

Mr. MOORHEAD of Pennsylvania. Mr. Chnirman, I will be brief in 
my remarks explaining the bill, which has the bipartisan support of 
the membership of our committee and which was reported unani- 
mously by the Government Operations Committee last month. 

H.R. 12471 is a bill to insure the right of the public to ask for and 
receive information about what their Government is doing. It contains 
amendments, essentially procedural in nature, to the Freedom of In- 
formation Act, for the most part setting ground rules by which the 
Federal agencies must respond to inquiries from the public. 

The major substantive provision of this bill clarifies the original 
intent of Congress that executive agency decisions to withhold in- 
formation from the public may be reviewed by the judicial branch of 
Government. 

Amendment No. 3-Section 1 (c)7 Time limits: 
Sets a fixed time of 10 working days for response, 20 working days 

for administrative appeal and 20 days for a responsive pleading to a 
complaint in a district court. 

Amendment No. 4-Section 1 (e) Attorney fees and court costs: 
Allows the court at  its discretion to award reasonable attorney 

fees and costs to plaintiffs who prevail in freedom of information 
litigation. 

Amendment No. 5-really two amendments-Section l(d) and 
section 2, Court review: 

Would, among other things, overrule the Supreme Court decision in 
EPA against Mink, by first making i t  clear that a court may review 
records in camera and, 

Second, authorizing a court to look behind a security classification 
label to see if a record deserved classification under the "criteria" of 
an Executive order. 

Amendment No. 6 4 e c t i o n  3 Reports to Congress: 
Requires affected agencies to submit annual reports to the appro- 

priate committees of the Congress on their freedom of information 
activities. 

Amendment No. 7--Section 3 Definition of "agency": 
Expands the definition of agency for the pur oses of the Freedom 

of Information Act to include the Executive 0PFice of the President, 
Government corporations, and Government controlled corporations, 
as well as those establishments already recognized as Federal agencies. 

The amendments to the Freedom of Information Act provided for 
in H.R. 12471 would take effect 90 days after enactment. 

Mr. Chairman, I want to stress again the bipartisan nature of and 
support for this bill. It is a carefully drafted piece of legislation 
which I feel strikes the proper balance between efficient Government 
operations and the public's "right to know." 

This bill has been unanimously approved by the Foreign Operations 
and Government Information Subcommittee and the full Government 
Operations Committee and merits the support of this House. 

Mr. VANDEERLIN.Mr. Chairman, will the gentleman yield? 
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Mr. MOORHEAD of Pennsylvania. I yield to my friend, the gentle- 
man from California (Mr. Van Deerlin). 

Mr. VAN DEERLIN. Mr. Chairman, I am one of an overwhelming 
majority of this House who will be in support of the legislation before 
us this afternoon. I will confess to some sense of trouble over the por- 
tion of the bill to which the able subcommittee chairman has just 
referred, the definition of agencies and organizations to be affected by 
the amendments. 

The reference to Government-controlled corporations in the legis- 
lation itself raises no red flags. I am, however, troubled by the report 
accompanying the bill which reads on page 8 as follows: 

The term ''Government controlled corporation," as used in this subsection, 
would include a corporation which is not owned by the Federal Government, 
such as the National Railroad Passenger Corporation (Amtrak) and the Corpo- 
ration for Public Broadcasting (CPB). 

The Corporation for Public Broadcasting, as the gentleman knows, 
was created by Congress as a means of pumping Federal money into 
broadcasting without having Federal control over broadcasting.
It seems to me that this arrangement very happily met the first 
amendment requirements for this type of organization. We wanted to 
find some way of providing Federal assistance to educational and 
public broadcasting needs-which includes the, coverage of public 
events and often political subjects. There have been ongoing efforts 
to find a means of financing this organization which would keep 
Congress, which would keep the executive branch, and which would 
keep politicians at  any level out of policymaking in public broad- 
cas tmg . 

I think that this administration, while it was chided by our Com- 
mittee on Interstate and Foreign Commerce many times for what we 
thought was its slowness in coming up with long-range financing 
plans, did act in good faith and out of the same sense of responsibility 
we all felt in Congress for maintaining the independence of this very 
sensitive broadcasting operation. 

This was by no means intended to be a Government information 
agency or a Government broadcasting agency. I know the gentleman 
in the well feels as strongly as I do the necessity of protecting the 
Corporation for Public Broadcasting against the intrusion of political 
action. 

Would the chairman be kind enough to comment on this ~ h a s e  of u 
 

the legislation? 
Mr. MOORHEAD of Pennsylvania. I would say to the gentleman that 

if in fact of law the Public Broadcasting. Corporation is not a. Govern
ment-controlled corporation, then theuwordk of the statute and not 
t,he words of the report would control. I would also say to the gentle- 
man that this is not a bill to provide Government access to information 
but i t  is for the people, the individual citizens across this country. I 
think the language of t,he statute would cont,rol over the language of 
the report. 

Mr. VAN DEERLIN. If the gentleman will yield further, the right of 
the individual inquiry is backed up by the majesty of Government 
through this legislation. Where i t  would concern an organization such 
as Amtrak, I would say hooray. 



But I do raise the question in regard to the CPB, and I am glad for 
the opportunity the chairman of the subcommittee has provided to 
make legislative history of this. In  my opinion there would never be 
a question on which the Corporation for Public Broadcasting would 
seek to hide information. They have always testified freely before 
both our committee and the Committee on Appropriations, but I 
think we must be ever mindful of the necessit,~ for guarding a sensitive 
agency such as this against political inquiry. 

Mr. MOORHEAD Pennsylvania. Mr. Chairman, 1 yield to theof 
gentleman from Texas. 

Mr. WHITE. Mr. Chairman, I appreciate the gentleman yieiding to 
me. On page 4 of the bill, the bill does recite that on or before March 
1 of each calendar year, each agency shall submit a report covering 
the preceding calendar year, and then names the specific committees 
to receive the reports. 

I wanted to advise the gentleman that I intend to offer an amend- 
ment that in accordance with rule XXIV of the House the submission 
of reports would be to the Speaker of the House and to the President 
of the Senate, who would then submit i t  to the appropriate committees. 

Would the gentleman have any objection to the submission? 
Mr. MOORHEAD of Pennsylvania. At first b?ush, I would not. I 

would like to submit i t  to my colleague on the other side of t*he aisle. 
I want to stress again the bipartisan noncontroversial nature of this 

legislation. I t  had unanimous approval of the subcommittee and the 
full committee. I urge its adoption. 

Mr. ERLENBORN. Mr. Chairman, will the gentleman yield? 
 
Mr. MOORHEAD 
of Pennsylvania. Can the gentleman yield on his 

own time? 
Mr. ERLENBORN. I wanted to know if the gentleman would yield 

for a question. 
Mr. MOORHEAD of Pennsylvania. Of course, I yield to the gentle- 

man. 
Mr. ERLENBORN. The question has been asked by Members on this 

side of the aisle as to the meaning of two definitions of agencies to 
include the Executive Office of the President. 

I want to ask the gentleman if it is not correct, as it states in the 
report of the committee, that the term "establishment in the Execu- 
tive Office of the President" as i t  is conlained in this bill means 
functional entities, such as the Office of Telecommunications Policy, 
the Office of Manager of the Budget, the Council of Economic Advisers 
and so forth; that i t  does not mean t,he public has a right to run through 
the private papers of the President himself? 

Mr. MOORHEAD of Pennsylvania. No, definitely not. I think the 
report is crystal clear on that. I thank the gentleman for bringing i t  
up. 

Mr. ROUSSELOT. Mr. Chairman, will the gentleman yield? 
 
Mr. MOORHEAD 
of Pennsylvania. I yield to the gentleman. 
Mr. ROUSSELOT. I thank the gentleman for yielding. Does this 

legislation mean that foreign governments or individuals from foreign 
governments will have the same kind of access as any American 
citizen, or is i t  just limited to American citizens? 

I am referring especially in the case where an individual has to go 
to a court suit. 



Mr. MOORHEAD of Pennsylvania. The legislation says any person; 
that would exclude foreign governments. 

Mr. ROUSSELOT. What about a foreign ambassador or a foreign 
alien, say the Russian Ambassador? 

Mr. MOORHEAD of Pennsylvania. I would think if he had standing 
in a court as an individual, not as an ambassador, that he would have 
the same rights in connection with tt.his; subject, of course, to the 
limitations provided in the original act. 

Mr. ROUSSELOT. So the interpretation of the gentleman would be 
that foreign citizens residing here could, in fact, have the same kind 
of access to Government agencies as a U.S. citizen. 

Mr. MOORHEAD of 'Pennsylvania. Whatever the situation, I would 
say to the gentleman from California it is not changed by the legisla- 
tion before us. He would have to go back to the original 1966 act to 
determine that, but we are not changing that. We are not increasing 
the coverage of the bill to additional people. 

Mr. ROUSSELOT. Except in this legislation we say that "the court 
may assess against the United States reasonable attorney fees and 
other litigation costs reasonably incurred in any case under this 
section." 

So, in fact, foreign citizens and aliens, I was thinking particularly 
of alien groups that reside here, if they would decide to go to court 
and the court could, in fact, assess the U.S. Government for their 
legal fees. 

Mr. MOORHEAD of Pennsylvania. Of course, it is conceivable; but 
first the plaintiff has to prevail, and even if he prevailed, the courts 
will grant it only at  their discretion. 

Mr. ROUSSELOT. But it is clearly possible the way the courts are 
today, they are very lenient with our money. I wondered if this is 
not a possible flaw in this legislation. 

Mr. MOORHEAD of Pennsylvania. I think this section is important 
because there is often no monetary involvement in this field of litiga- 
tion and it does discourage individuals from bringing suits. 

Mr. ROUSSELOT. Except it says the court may assess against the 
United States for attorney fees. 

So, it is another form of legal fee at the expense of the U.S. Treasury. 
Mr. MOORHEAD of Pennsylvania. Mr. Chairman, I might point 

out to the gentleman that in this kind of litigation, the plaintiff gets no 
monetary award from winning the case. He is serving all of the people 
by making Government more open if he prevails. 

Mr. ROUSSELOT. Except that he may keep it in court by trying to 
persuade the judge or the court itself to pay his fees. 

Mr. MOORHEAD of Pennsylvania. Only, I say to the gentleman, 
if the court finds the Government has improperly withheld material. 

Mr. ROUSSELOT.Mr. Chairman I appreciate the gentleman's 
comments. 

Mr. Moss. Mr. Chairman, will the gentleman yield? 
Mr. MOORHEAD of Pennsylvania. Mr. Chairman, I yield to the 

gentleman from California. 
Mr. Moss. Mr. Chairman, Iwas merely going to make the point that 

in order for such a person to prevail, the original withholding would 
have had to have been an improper act, or otherwise he could not 
prevail. 
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Mr. ROUSSELOT. Mr. Chairman, where does the language say that? 
Mr. Moss. The original act is to prevent the improper withholding. 
Mr. ROUSSELOT. But, where in this is it? 
Mr. Moss. The court here examines in camera and determines 

whether or not the information meets the test for privilege or whether 
it is going to be released. 

Mr. ROUSSELOT. But the court has the real decisionmaking power 
to decide? 

Mr. Moss. The court has the decisionmaking power. 
Mr. ROUSSELOT. I t  is not necessarily what the agency feels and/or 

the Congress; it is the court. 
Mr. Moss. I t  is the court, because it is a matter that is being tried 

in the courts in this case. 
Mr. ROUSSELOT. Well, my concern is in the case of aliens and foreign 

people and others who have all kinds of reasons to try to attack 
agencies of our Federal Government. This appears to me to be a 
substantial loophole, if you will, in the legislation, for them to get 
free court costs. That is my only concern. 

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, I would say to 
the gentleman that in the 7-year history of the act, we know of no 
case where an alien or foreign official has brought action. I t  could 
be brought under existing law, and it is not changed by this bill. 

Mr. ROUSSELOT. However existing law does not provide for the 
court to assess the U.S. Government, does it? Does the present law 
provide for this? 

So, this is really new law on the books, and that was my point. 
Mr. MOORHEAD of Pennsylvania. Of course, it is new law. 
 
Mr. ROUSSELOT. 
Mr. Chairman, I thank the gentleman. 
 
The CHAIRMAN. 
The chair recognizes the gentleman from Illinois 

(Mr. Erlenborn) . 
Mr. ERLENBORN. Mr. Chairman, I yield myself such time as I may 

consume. 
(Mr. Erlenborn asked and was given permission to revise and extend 

his remarks.) 
Mr. HORTON. Mr. Chairman, will the gentleman yield? 
Mr. ERLENBORN. Mr. Chairman, I yield to the gentleman from 

New York. 
Mr. HORTON. Mr. Chairman, I want to commend the gentleman 

in the well, the gentleman from Illinois (Mr. Erlenborn) and the 
chairman of the subcommittee, the gentleman from Pennsylvania 
(Mr. Moorhead) for their leadership in bringing this bill to the 
floor. I am one of the sponsors of the bill, and I certainly hope that 
the House will enact this legislation. 

Mr. Chairman, I rise in support of H.R. 12471, a bill to strengthen 
the people's right to be informed of their Government's activities. 
Our form of government-in fact the foundations of our society-rest 
on an informed citizenry. Nothing could be more essential than meas- 
ures like the one before us now to the safeguarding of our democratic 
ideals. 

As the ranking minority member of the Committee on Government 
Operations, 1am very fortunate to have participated in writing laws 
in this area. Eight years ago, I voted in favor of the original Freedom 
of Information Act. For 5 years, I served on the Foreign Operations 



and Government Information Subcommittee, which investigated the 
performance of Federal agencies under the act. Last February, I in
troduced, along with several of my colleagnes on the committee, a bill 
to improve the administration of this law. And today, I will vote for a 
measure which fulfills that same objective. 

Almost every provision of H.R. 12471 is similar, if not identical, to 
a provision of H.R. 4960, the bill I sponsored and testified upon 
before the subcommittee. I am happy to see these points in the legisla- 
tion we are now considering. 

This measure requires agencies to perform many functions which 
will directly aid citizens in obtaining Government documents. I t  
stipulates that agencies publish indexes of their material, respond to 
requests that reasonably describe records and decide whether to com- 
ply with those requests within specific periods of time. The bill also 
imposes several obligations which will indirectly assist individuals. 
Under H.R. 12471, courts could review agency classification of mate- 
rial which was allegedly made for national security reasons and could 
force the Government to pay attorney fees and other litigat,ion costs 
in suits where t,he Government does not prevail. Agencies would have 
to respond to court suits quickly and report to congressional com- 
mittees annually on how they fulfilled their responsibilities under the 
Freedom of Information Act. 

Mr. Chairman, all these changes in the law will advance the people's 
right to know what their Government is doing. I commend their enact- 
ment to all Members. 

(Mr. Horton asked and was given permission to revise and extend 
his remarks.) 

Mr. YOUNG of Florida. Mr. Chairman, will the gentleman yield? 
Mr. ERLENRORN. Mr. Chairman, I yield to the gentleman from 

Florida. 
Mr. YOUNGof Florida. Mr. Chairman, I would ask that the gentle- 

man from Illinois, during his comments, might give some specific 
comments concerning page 7 of the report, the paragraph entitled, 
"National Defense and Foreign Policy Exemption," which refers to 
the language on page 5 of the bill. This is the concern I have, and I 
would appreciate very much a discussion of that subject. 

Mr. ERLENBORN. Mr. Chairman, I will be happy to do that, and I 
will be happy to answer any further questions the gentleman from 
Florida may have. 

Mr. Chairman, I am happy to join with the chairman of the Foreign 
Operations and Government Information Subcommittee, Mr. Moor- 
head of Pennsylvania, in advocating H.R. 12471. 

This bill would amend the Freedom of Information Act in several 
ways, all designed to ease the public's access to Government docu- 
ments. It is the product of bipartisan effort by our subcommittee. 
We began our consideration of the Freedom of Information Act with 
two bills, one by Mr. Moorhead and one by Mr. Horton-the ranking 
minority member of the Government Operations Committee-and 
myself. H.R. 12471 combines features of both those measures and has 
the unanimous support of both the Foreign Operations and Govern- 
ment Information Subcommittee and the full Government Operations 
Committee. 



Mr. Chairman, the Freedom of Information Act became law on 
July 4, 1966, and took effect exactly 1 year later. I am proud to have 
played a part in securing its passage in the House, along with the 
gentleman from California (Mr. Moss) and our former colleague from 
Illinois, Don Rumsfeld. The act's guiding principle is that public access 
to Government information should be the rule, to be violated only in 
the specific areas which Congress believes are in the national interest 
to exempt. 

In  the few years that the act has been in existence, the executive 
branch of Government has become far more open to citizens of this 
country. Government officials and employees are to be congratulated 
for generally adopting attitudes which are in conformity with the act, 
but very different from the previous policy of nondisclosure. 

The record of compliance with the law has not been perfect, how- 
ever. In extensive investigative hearings over the past 3 years, our 
subcommittee has discovered many instances of failure to respond to 
the dictates of this act and many efforts to frustrate them by delaying 
release of public material. 

The bill before us now is intended to remedy problems we have 
found. 

Some individuals have experienced difficulty in learning what types 
of documents are in the files of various agencies. Section (l)(a) of 
H.R. 12471 requires agencies to publish their indexes of materials. 

Some citizens have had requests for information denied on the 
grounds that they did not identify precisely the documents they 
vanted. The act was meant to require individuals to describe records 
reasonably, not identify them by specific number. Section (l)(b) 
makes this original intent clear. 

Some people have had to wait excessive periods of time for responses 
to their requests. Section (l)(c) requires agencies to live up to the 
spirit, as well as the letter, of disclosure by answering requests 
promptly. 

The Supreme Court has held that courts may not permit citizens to 
view matters which have been classified for reasons of national 
defense or foreign policy, and that courts may not examine those 
documents to see whether they have been properly classified. Sections 
(l)(d) and (2) of H.R. 12471, taken together, permit courts to examine 
material in chambers and determine whether it truly falls within the 
exemption for national defense or foreign policy classified matter. This 
change should persuade agencies to consider more carefully whether 
to classify material. 

In  addition, H.R. 12471 mandates that the Government respond 
quickly to complaints filed under this act and, at  the discretion of 
courts, pay attorney fees and other litigation costs incurred by victo- 
rious plaintiffs. The measure also establishes that agencies shall report 
annually to the Congress on their performance under the act. All these 
provisions are designed to stimulate agencies to comply more com- 
pletely and promptly with the law, and on close questions, to decide 
in favor of disclosure of information to the public. 

Before closing, I would like to comment about an omission in H.R. 
12471. H.R. 4960, which Mr. Horton and I introduced and on which 
the subcommittee held hearings, included a title establishing an inde- 
pendent Freedom of Information Commission. 



Our belief was that the existence of the Commission, authorized to 
review negative responses to information requests, would have been 
an incentive for positive agency responses. With authority to examine 
classified material, the Commission could have relieved judges of the 
burden of in camera inspection of information. Although the Commis- 
sion's rulings would have been advisory rather than mandatory, its 
rulings would have constituted prima facie evidence of improper with- 
holding of records. Thus, we anticipate fewer FOI cases would end up 
in the courts. 

The decision not to establish a commission does not render H.R. 
12471 defective. We can establish such a commission at a later time, 
if need be. I mention it only to serve notice that we are serious about 
making the Freedom of Information Act work. 

Mr. Chairman, all the changes which the bill before us makes in 
procedures of the Freedom of Information Act are beneficial. They 
will lead, I believe, to fuller and timelier sharing of information by the 
Government with the people of this country. The objective is worthy, 
and the means of achieving it are fair. I urge approval of this bill. 

Mr. ARCHER. Will the gentleman yield? 
Mr. ERLENBORN. I will be happy to yield to the gentleman. 
Mr. ARCHER. DO I correctly understand this legislation is to 

require the prompt distribution to any individual in this country 
by sale or otherwise of Government documents that are not otherwise 
classified as being in t h ~  national security? Is that basically correct? 

Mr. ERLENBORN. Yes. That is basically correct. The present law 
requires that. The Freedom of Information Act on the books requires 
that, with certain exemptions that are spelled out in the act. 

Mr. ARCHER. There is one existing practice that troubles me 
already. I wonder if this bill would increase that, that is, the sale by 
the Federal Government of a list of names that they accumulate 
which are then used by the purchaser for the purpose of solicitation 
or mass mailings or harassment of some nature or another. I have 
legislation that I have introduced which would prohibit the Federal 
Government from selling these lists of names to various people in 
this country. I wonder what this act does about it. 

Mr. ERLENBORN. We considered that problem in the subcom
mittee and we had testimony from interested individuals as well as 
the agencies involved. I must confess to the gentleman that we found 
it difficult to resolve the problem to everyone's satisfaction and, 
therefore, i t  is not included here in this legislation. 

I am sensitive to the problem, as is the gentleman from New York 
(Mr. Horton) who has also introduced legislation similar to that to 
which the gentleman refers. As an example, I understand that the 
Department of the Treasury has made available the names of all 
those who are listed as collectors of or dealers in guns and weapons, 
which made it possible for those with sticky fingers and the ability 
to break into a person's home to find out where such weapons might 
be available, where they could identify people who were collectors 
of guns. I t  was not the intent of the act, and I hope we find a way of 
resolving that problem. 

Mr. YOUNGof Florida. Will the gentleman yield? 
Mr. ERLENBORN. I yield to the gentleman. 
 
Mr. YOUNGof Florida. I thank the gentleman for yielding. 
 



On the point I had originally raised, the language of the report on 
page 7 seems to me to give the court the privilege to examine now in 
camera any information or documents that might be relevant to the 
national defense. I t  is a change from the existing law. That is new law, 
$hen. 

1Mr. ERLENBORN. one ofYes. That is the purposes of this bill; 
namely, to change existing law in this respect. I t  is the result of the 
decision in the Mink case mentioned by the chairman of the sub- 
committee, Mr. Moorhead. In  that case the Supreme Court said 
that the courts were not invested with authority to go behind the 
stamped document. Therefore, the decision of any person in the 
executive branch who puts a stamp of "secret" or "classified" or 
whatever it might be on a document could not be reviewed by the 
Court. I t  is clearly the intention of the committee to make these 
documents subject to inspection in camera and in chambers, not in 
public, by the judge, who can then decide as to whether the classifi- 
cation is proper under the Executive order authorizing such 
classification. 

Mr. YOUNGof Florida. Will the gentleman yield further? 
Mr. ERLENBORN. I yield to the gentleman. 
Mr. YOUNG of Florida. I have a serious concern about that very 

point, and I wonder if the gentleman will respond to this question. 
Just  what is it that makes th2 judge an expert in the field and one 
who would have sufficitxlt knowledge so that he can make a determina- 
tion as to what is or is not to be made available and what should be 
prohibited from public distribution? 

Mr. ERLENBORN. The only way I can answer the gentleman is i t  
is the same thing that makes judges experts in the field of patent law 
and copyright law or all of the other laws on which they have to pass 
judgment. There are no specific qualifications for a judge in these 
areas; a judge is a judge. I have the same concern as the gentleman has. 
That is why I recommended, along with Mr. Horton, the creation of 
the Freedom of Information Commission which could develop expertise 
in this area and act as a master in chancery or an adviser to the court. 
I expect, as I said in my prepared remarks today, that after we have 
some experience under this new provision others may agree that we 
ne2d a Freedom of Information Commission. 

Mr. YOUNG of Florida. Will the gentleman yield further? 
Mr. ERLENBORN. I yield to the gentleman. 
Mr. YOUNGof Florida. Let me respond to the gentleman's statement 

by saying that in the cases you mentioned the judge does have written 
law and precedents on which to base a decision, but in the case of 
classiScation and in the case of making the decision of whether a 
matter is relevant to national defense and national security he does 
not have this basis on which to make such a decision. 

Mr. Chairman, I still think that insofar as the international com- 
munity is concerned, that perhaps the judge might consider something 
to be unimportant to a possible potential enemy \vhereas it might be 
very, very important to that potential enemy, and where the judge 
has no special background or expertise to be able to make a reasonable 
judgment in that regard. 
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Mr. ERLENBORN. The gentleman is accurate in saying that there is 
no law that establishes the criteria. We learned as a result of the 
Ellsberg case that there is no official secrets act in this country, even 
though in other countries, England, for one, there are. Therefore, 
what we operate under in the field of classification is the Executive 
order. We have an amendment in this bill to paragraph 1 of the list 
of exemptions so as to read as follows: 

(1) authorized under criteria established by an Executive order to be kept 
secret in the interest of the national defense or foreign policy. 

This will give direct attention of the court to the Executive orcler 
rather than the law, since we have none. The Executive orcler that 
establishes the criteria in such an instance would be used by the court 
to pass judgment on whether the criteria in the Executive order has 
been made by some flunky in the Department of Defense, and who has 
improperly classified such documcnt. 

Mr. YOUNGof Florida. Mr. Chairman, if the gentleinan will yield 
further, I have one more question. 

Mr. ERLENBORN. I am happy to yield to the gentleman from 
Florida. 

Mr. YOUNG of Florida. Mr. Chairman, I want to compliment the 
gentleman in the well and the leadership of the committee for the 
work that they have done in bringing out the Freedom of Information 
Act amendments. Freedom of information is something which I do 
agree with very, very strongly. I believe that our people have the 
right to know what the Government is doing, or is not doing. But 
again I must register my objection, and my strong concern about this 
particular matter as it relates to our national defense, and as to who 
might be making important decisions relative to our national security 
matters. 

Mr. MCCLOSICEY.Mr. Chairman. if the gentleman will vield. iust 
by way of responding to the inquiries of th i  gentleman frGm ~io>icla 
(MI-.
Young), because I believe this matter is one that sl~oulcl be made 
clear insofar as the legisjative history is concerned :The framework of 
the committee's consideration of this bill was against the recent de- 
cision in the Sirica case, where the Circuit Court of Appeals in the 
Dist,rict of Colunlbia dicl provide for in camera inspection of documents 
upon v~hich the President claimed executive privilege. I think i t  is 
clear from the language in that decision that the court mas prepared to 
beid over backward to honor the executive claims of privilege; in 
fact, the import in t.hat decision was that only if t,lle need for such 
revelation of t,he information to the grand jury outweighed the na- 
tional interest in protecting the information would the court order 
that it be disclosed to the grand jury in that case. And all of the other 
decisions which we have before us in this field indicate the great 
reluctance of the court to overrule a contention that the national 
security interests are paramount. And we pass t<his into law with the 
confidence that. any court will examine very closely the matter of 
national security interest as against a citizen seeking disclosure of 
information, and that the court is going to be very reluctant t,o override 
an administrative decision which exists in the mind of the administrn- 
tion relative to declassificat,ion of s1lc11 information. And what we have 
done in t,his bill, I think, reaches a compromise that the committee llns 



in the language of this bill that, insofar as the safeguards of our 
national security are concerned, that should not alone be tha sin$e 
criteria that would compel a court not to override such an Executive 
order supposedly only bccl~:.~se ol ilational security. 

Mr. ERLENLIORN.Mr. Chairinan, I thank the gentleman from 
California (Mr. McCloskey) for his contribution, and I agree wi!;h 
what the gentleman has said. There will certainly ba a strong presump- 
tion in favor of declassification. I say this because of the testimony b3- 
fore our committee which indicated that the power to classify has been 
abused considerably by various agencies of this Government. 

As I say, we had plenty of testimony that would lead us t,o belie\-e 
that documents have been improperly classified in the first place and, 
second, not declassified within a reasonable pgriod of time. 

As an historical example, there is the so-called Operation Kedhaul 
in which documents ha,ve been kcpt secret for 25 or 30 years, and whic:h 
still are classified, t.o keep information fron th: public about whzt 
apparently was a very black day in the history of the United States. 
We really do not lrnosv why t.he secrecy 11as been kept, even though 
there have been atternp t,s by historians to get at  them. The docume~li s 
relate to eventswhicli oscurredin 1946! i nmediately after World War 11. 
The fact that they are still classified, raised questions in one's mincl a s  
to whether they are properly classified and should still be kept froln 
the public today, in 1974. 

Rdr. YOUNGof Florida. I do not deny that at  all. There are classi- 
fications that probably ha^-e been the result of someone being overly 
cautiocs in their classification. I woulcl make the point though t,hnt 
if me are going to make n mistake, i t  might be bet,ter to considor 
making that mistake in the interest of a strong national security. 

The second point, in response to the gentleman froin California, I 
recognize the attempts of impartiality of the courts, and I believe 
tha,t from t,he standpoint of their sincerity they certainly could be 
trusted with this progrnm. But I: am also aware, as is he, of the vast 
number of unaut.hoorizd leaks of information, leaks in fact that a,ro 
coiltrary to the law tha.t have come from some of these courts that tho 
gentleman has mentioned. 

Mr. Chairman, I rise in opposition to H.R. 12471, axending t,l;e 
Freedom of Iaformstt,ion Act of 1966. I am certainly not opposecl to thz 

rinciple of streamlining the act through certain procedural changes) 
gut I have grave reservations over the, contents of one change which 
sh-ikes at  the heart of our national security. 

My recordin support of freedom of information cannot be challenged.. 
As a Florida State Senator, I was one of the primary.supporters of 
Florida's landmark "Government in the Sunshine" law. Since coming 
to Congress, my legislative activities have includecl 1egislat;ion to. open 
House committee meetings to the public, arid M.R. 1291, a bill to-
amend the Freedom of Information Act to require public disclos,ure of 
records by recipients of Federal grants. My bill requires that a wil1,in.g
ness to provide full public disclosure be made a condition to receiving a 
Federal grant; that complete rccords must be kept on how these funds 
are spent; and that refusal to make these records public will result in 
the grant being withdrawn. 

P support the bill before us today in its efiorts to speed public access 
to agency information and to require agencies to provide this. informa- 
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tion in a timely fashion. These procedural changes would be helpful in 
carrying out the intent of the original act. 

However, section 552(b) (1) of the United States Code clearly states 
-that the Freedom of Information Act does not apply to matters that 
are specifically required by Executive order to be kept secret in the in- 
terest of national defense or foreign policy. This is the first of nine 
specific exemptions from the provisions of the act. 

34y distinguished colleagues of the Government Operations Com- 
mittee, however, have included in their so-called procedural amend- 
ments a change in the language of section 552(b)(1) which could 
effectively negate our national security classification system. Taken in 
conjunction with language elsewhere in the bill, it  permits the courts to 
examine in camera the contents of agency records to determine if a 
nat,iolial security exemption has been properly applied. 

This is a specific grant of authority to the courts to second-guess 
sccurity classifications made pursuant to an Executive order and thus 
constitutes a clear threat to our national defense. As the Justice De- 
partment noted in tlicir report to the Congress on this legislation: 

No systenl of security classification can worlr satisfactorily if judges are going to 
substitute their interprctntion of what should be given a security classification for 
those of the governnlent officials responsible for the program requiring classifica- 
tion. 

i\4y distinguished colleague from Illinois, the ranking minority mem- 
ber of the Government Operations Committee, Congressman Erlen- 
born, himself has admitted in our colloquy earlier today: 

That there will certainly be a strong presumption in favor of declassification. 

This does not bode well for top secret documents on our national 
defense or foreign policy should some judge decide it would be more in 
the interest of the Nation to make them available to the world. 

Both my distinguished colleague from Illinois and my colleague from 
California (Mr. hlccloskey) have pointed out some of the defects of 
the existing classification system, especially with regard to older de- 
fense niaterials. To which I would respond that these defects have al- 
ready been recognized and an accelerated effort put underway to rem- 
edy them. 

In  Executive Order 11652, dated March 8, 1972, President Nixon 
not only recognized the problems of overclassification and the denial 
t o  historians and other interested parties of decades-old war records 
and foreign policy documents, he ordered the implementation of an ac- 
celerated declassification program. Since that time, the National 
Archives and Records Service has sifted through close to 100 million 
documents and reclassified most of them so that they are available to 
the public. Accorcling to the President's timetable, anything over a 
certain age is automatically declassified; other documents of a later 
date are subject to review. Eventually, anything over 6 years of age will 
be subject to automatic review and declassification unless the classi- 
fying.agency can prove that the materials still fall under the national 
security aegis. 

Therefore, because this procedure is now in effect, it  is clear that 
the thrust of the committee amendment is against current defense" 
and foreign policy secrets. 
.- Mr. Chairman, I do not believe that the American people want a 
judge t,o decide what national defense and foreign policy information 



should be publiciztd. I n  the Sixth Congressional District of Florida 
which I have the privilege of representing in Congress, 86.2 percent 
of those responding to my March 1972 congressional questionnaire 
stated that they did not belie-re that thc news media should have the 
right to publish or broadcast secret Government information dealing 
with national security. 

As a former member of the House Armed Services Committee and 
as one who has long been concerned over the erosion of our nahional 
defense and national security standards, I cannot stand by and see 
this legislation breeze through the House without drawing attention 
to its one glaring defect. Mr. Chairman, with this exception, I support 
the legislation and its purposes, but will vote against it on final passage 
to rcgister my concern over the weakening of our national security, 
and hope that our colleagues in the other body will eliminate this 
invidious provision so that I can enthusastically support the bill in 
its final form. 

Mr. ERLENRORN. I thank the gentleman for his comments. 
I now yield to the gentleman from Nebraska (Mr. Thone). 
Mr. THONE. I thank the gentleman for yielding. 
(Mr. Thone asked and was given permission to revise and extend 

his remarks.) 
Mr. THONE. Mr. Chairman, having assisted in the authorship of an  

open records bill in Nebraska and the open meetings law we have in  
that State, and the partially open court law, I strongly endorse the - . - .
Jegislat~on. 

Mr. Chairman, I rise in support of H.R. 12471, a bill of which I am 
proud to be a cosponsor. 

For many years, I have advocated openness in Government. We 
must make certain the public's business is conducted in public. Before 
I came to Congress, I helped to draft and worked for patsage of 
Nebraska's open meetings and open records laws. As a member of the 
Foreign Operations and Government Information Subcommittee, 
I have been impressed with the part the Freedom of Information Act 
has played in making Government more accessible to the people. Our 
hearings last year showed, however, that there is a need for improve- 
ment of this law. 

The hearings demonstrated that if there is a way that a law can be 
interpreted to promote eecrecy and to deny the public access to public 
records, some Government officials will find that way. For example, 
the present law states that agencies must respond to any request to 
look a t  "identifiable records." Some agencies have interpreted this 
language so that a citizen can obtain a document only if he or she 
knows the precise title or the file number. To prevent such pettifog- 
gery, we propose to amend the law so that agencies will have to respond 
to any reque,c t which "reasona,bly describes smh records." 

Here is another example of the bureaucratic urge for secrecy. The 
present law states that an agency must make nonclassified Federal 
records "available for public inspection by copying." Some agencies 
have interpreted this language to mean that a citizen can find out the 
language in a public document only if he comes to the agency head- 
quarters with pencil and paper and copies what is in the record. 

To correct this, the proposed language declares that with such 
nonclassified information, agencies shall "promptly publish and dis- 
tribute-by sale or otherwise-copies." 



Information is available only if it  is tinely. Therefore, there are 
several amendments to the Freedom of Inforniation Act in the bill 
before you that would require the Government to act more expedi- 
tiously. If an agency is in doubt as to whether a record should be made 
available to the public, it  must notify the person asking for the infor- 
matioil within 10 days whether his request be answered, and if 
not, the reason for the refusal. The citizen may then appeal to the 
head of that agency, and a reply must be forthcoming in 20 days. 

We also want to correct a time element that is unfair. If a citizen 
sueF to get ascess to Government rccords, under present law his 
attorney must respond to Government motions within 20 days. The 
Govercment, however, is given 60 days to reply to motions by the 
other side. Our bill would amecd the law to put both sides on equal 
footing, with a 20-day limit for replying. 

A recent Supreme Court decision has left a citizen with no place to 
turn if an agency classifies material which the citizen believes should 
be nonclassified. At  present, courts can only determine if the mechanics 
of the law and Executive orders were faithfully followed in classifying 
a clocument. Gur amendment would give the courts the authority to 
examine a document in camera to determine if the information in 
dispute actually falls within the criteria of an Execu-tive order. 

The Federal Government has sometimes gone to great expense of 
litigation to deny citizen access to requested information. 

On a t  least one or two occasions, Government officials have dis- 
played an attitude that could be interpreted as saying to a citizen, 
"Ifyou want this information, sue the Government." To make Federal 
officials think twice about engaging in litigation when the Government 
does not have a strong case, our bill would provide that the Federal 
Government may pay "reasonable attorney fees and other litigation 
costs" of citizens who win cases under the Freedom of Information 
Act. 

One of the most beneficial amendments being proposed to this law, 
in my opinion, is one requiring annual reports to Congress. Each 
agency shall tell Congress each year how many times i t  has determined 
not to comply with requests for records, how many appeals there 
have been, the results of the appeals, a copy of each rule made regard- 
ing the Freedom of Information Act, and a copy of the fee schedule 
and the fees collected for making records available. Through these 
reports, we will be able to determine which agencies are responsive 
to the public and which are not. 

I salute the gentleman from Pennsylvania (Mr. PIAoorhead), the 
chairman of the Foreign Operations and Government Information 
Subcommittee, and the gentleman from Illinois (Mr. Erlenborn), the 
ank king minority member of the subcommittee. They have carefully 
written amendments to the Freedom of Information Act worthy of 
your approval. I t  was a pleasure to be associated with them in produc- 
ing this legislation. I urge its adoption. 

Mr. ERLENBORN. I now yield to the gentleman from Virginia (Mr. 
Parris) . 

Mr. PARRIS. Mr. Chairman, I should like to pursue the response the 
gentleman made a moment ago to the inquiries from the gentleman 
from Florida (Mr. Young). Did I understand the gentleman to say 
that  in an in camera inspection by the court of information that the 



gentleman assumes hypothetically, for the purposes of this colloqny, 
has to do with national security, that the court in this legislation 
would look to the provisions of the Executive order that classifies that 
nlaterial under the national security exemption rather than to the 
material itself? 

Mr. ERLENEORN. NO. I am afraid the gentleman misunderstood. 
The amendment that we have on the bill says that the material must 
be classified under criteria established by the Executive order, and 
this is the authority for classifying the material. The court will look 
at  the material and see whether or not i t  properly falls within the 
arca established by the Executive ~ r d e r  for classification, if it  fits the 
criteria of the Executive order, so the court would be looking to the 
nlaterial itself. 

Mr. PBRRIS. If the gentleman would yield further, let us perhaps 
try to draw an analogy here where some individual wants to determine 
some information from the Departaent of Defense, and the Depart- 
ment of Defense comes back and says under this statute, if i t  is law, 
that this particular material has some sensitive national security 
aspects to it. Would i t  then presumably not deliver that material, 
and the process u~ou!d go 011, and there would be an inspection in 
camera, a judicial proceeding? 

Mr. ERLENBORN. Might I interrupt the gentleman a t  that point? 
Once there has been a refusal, the matter is moot unless the party 
seeking the information takes the next affirmative step of instituting 
suit. 

Mr. PARRIS. I understand, and I have gone by that step. That 
material that has been determined by the appropriate Government 
agency or Government official within the Department of Defense 
would then presumably be delivered or made in some way available 
to the court for examination, so that the court itself would review the 
documents, or whatever the case may be, and determine that that 
was in fact sensitive nations1 security information. 

Mr. ERLENBORN. The court could. Tne court mould not be required 
to. We say that the court m%y inspect in camera. That is one device 
that would be made available to the court. The court is not required to. 

Mr. PARRIS. QTould i t  not be a reasonable presumption that if -the 
court is going to make an intelligent decision about the sensitivity, it is 
going to have to look at  the material? 

Mr. ERLENBORN. Not necessarily. I t  may be that, the description of 
the document itself ~vould be sufficient. If someone were asking, for 
instance, for the plans for a new weapons system, or somethlllg like 
that, it would be quite apparent on the face of the request thab this 
material is properly classified. 

Mr. MCCLOSICEY. Mr. Chairman, would the gentleman yield for a 
supplement to that response? 

Mr. ERLENBORN. I yield to the gentleman from California. 
Mr. MCCLOSREY. I thank the gentleman for yielding. 
Again, we examined this matter against the Sirica case decision. 

There the Court of Appeals ruled that if the ?resident offered a 
statement to the court as to the reasons why the documents were 
being withheld, the court would hear arguments on those issues, and 
only if the arguments were not satisfactory to the court would the 
court then order that the documents be produced for in camera 



inspection. Using this authorization under criteria established by the 
Executive order, if that circuit court decision which remains law is 
followed, we would assume that the court would not order the produc- 
tion of the documents unless the arguments as to the documents 
themselves were not persuasive. 

And the executive branch under the Executive order, having the 
power to classify matters as "Top Secret," "Secret," or "Confidential," 
we would assume the court would apply very strict rules before apply- 
ing the in camera examination of the documents themselves. 

Mr. WRIGHT. Mr. Chairman, will the gentleman yield? 
 
Mr. ERLENBORN. 
I yield to the gentleman from Texas. 
Mr. WRIGHT. Mr. Chairman, I thank the gentleman from Illinois 

for yielding, and I congratulate the gentleman in the well for his 
leadership as well as that shown by the chairman of our subcommittee, 
the gentleman from Pennsylvania (Mr. Moorhead) for bringing a very 

-	 well-constructed and very well-balanced piece of legislation before the 
House. 

It is necessary, I think, to point out that most of the changes which 
this bill would make in existing law are procedural in nature but they 
are of considerable si ificance in the administration. 

Mr. TREEN. Mr. &airman, will the gentleman yield? 
 
Mr. ERLENBORN. 
I yield to the gentleman from Louisiana. 
Mr. TREEN. Mr. Chairman, regarding the national defense issue 

which the gentleman from Florida and the gentleman from Virginia 
have talked about, do I understand that the in-camera review by the 
judge would be solely for the purpose of determining whether the 
material had been classified consistent with the criteria or does the 
judge have the right to question the criteria? Before responding I 
would appreciate i t  if the gentleman will direct his attention to the 
language in the bill which says: 

Authorized under criteria established by an Executive order to be kept secret 
in the interest of the national defense or foreign policy. 

My question is whether or not the judge can question whether those 
criteria were established in the interest of the national defense or 
foreign policy. 

Mr. ERLENBORN. I have no hesitation in answering the gentleman 
that the court would not have the right to review the criteria. The 
court would only review the material to see if it conformed with the 
criteria. The description "in the interest of the national defense or 
foreign policy" is descriptive of the area that the criteria have been 
established in but does not give the court the power to review the 
criteria. 

Mr. TREEN. I thank the gentleman. 
If the gentleman will yield further, does the chairman of the sub- 

committee concur in that interpretation, that the criteria themselves 
may not be reviewed? 

Mr. MOORHEAD of Pennsylvania. If the gentleman will yield, the 
court must accept the language of the Executive order as i t  was written. 

Let me say to the gentleman what we were concerned about is a 
statement in the Supreme Court construing the Freedom of Informa- 
tion Act. Justice Potter Stewart said: 



Instead the Congress has built into the Freedom of Information Act an exemp- 
tion that provides no means to question an Executive decision to stamp a docu- 
ment "Secret" however cynical, myopic or even corrupt the decision might 
have been. 

But i t  is that kind of thinking of the Court which we wanted to 
a1 ter . 

Mr. REGULA. Mr. Chairman, will the gentleman yield? 
Mr. ERLENBORN. I yield to the gentleman from Ohio. 
Mr. REGULA. Mr. Chairman, I thank the gentleman for yielding. 

Mr. Chairman, I, too, support the amendments to the Freedom of 
Information Act contained in H.R. 12471. These amendments will, 
in my estimation, improve the administration of the act by stimulat- 
ing Federal agencies to dislose more Government information to 
the public and to disclose i t  more quickly. 

When we think of the Freedom of Information Act and providing 
access to Government information, I know that most people think in 
terms of affording entry to material in the city of Washington. We 
often forget that the Federal Government has offices in communities 
all round the country, and that each of these offices also maintains 
information which is important to many citizens. As we decentralize 
Government further, we will have more of these offices, and they wiU 
maintain increasing amounts of important data. 

The Freedom of Information Act applies to matters which are in 
these local Federal offices, as well as those which are at  the seat of 
Government. Regrettably, many officials and employees at  these 
offices are not familiar with the provisions of the act. Requests for 
information made to them must often be reEerred to Washington, 
and as a result are complied with slowly, if at  all. Public access to 
Government data is consequently frustrated not due to any malice 
or intent to deceive, but merely to ignorance of the law. 

I sincerely hope that the various agenciw covered by the Freedom 
of Information Act will take the occasion of congressional considera- 
tion of amendments to this law to educate their employees in general 
offices about it. Perhaps enactment of these amendments, with its 
consequent demands on agencies for increased speed and scope of 
disclosure, will effecti~ely require agencies to make their employees 
outside this city aware of the POI law. 

However greater responsiveness of Federal offices to the people 
they serve can be achieved, I shall be happy to see it occur. I view 
H.R.  12471 as a means of accomplishing that goal. For that reason, 
as well as those cited by previous speakers, I support the bill. 

Mr. Chairman, one further matter that we may look at is that these 
agencies are located not just in Washington, but also around the 
country, and these agencies ought to be accessible to the public, as 
well as those agencies in Washington. I think this is an important 
dimension of the bill. 

(Mr. Regula asked and was given permission to revise and extend 
his remarks.) 

Mr. ERLENBORN. I thank the gentleman from Ohio. 
(Mr. Wright asked and was given permission to revise and extend 

his remarks.) 
Mr. WRIGHT. Mr. Chairman, our committee has worked long and 

hard to produce H.R. 12471 as a genuinely bipartisan measure to 



strengthen and to improve the operation of the Freedom of Informa- 
tion Act. A total of 19 days of investigative and legislative hearings 
were held on the act in 1972 and 1973 by om Foreign Operations and 
Government Information Subcommittee, under the chairmanship of 
the gentleman from Pennsylvania (Mr. Moorhead). Another cJ days 
of open markup sessions were held by the subcommittee during the 
past months to revise, improve, and refine the language of these 
amendments so that we could have unanimous agreement by our 
subcommittee and full committee members-both Republicans and 
Democrats. I -

Mr. Chairman, the freedom of information issue-dramatized so 
effectively by the gentleman from California (Mr. Moss) during his 
16 years as chairman of this subcommittee-has never been a partisan 
one. The committee has been diligent in advancing and protecting the 
public's "right to know" during the past four administrations-two 
Republican and two Democratic. We have fought the Government 
bureaucrat's penchant for secrecy for almost 20 years in our committee 
and have saved the American taxpayers untold millions of - dollars-
in the process. 

The amendments to the Freedom of Information Act of 1966 that 
are proposed in H.R. 12471 are the first to be considered since its 
enactment. This is a highly technical and complex subject, and the 
committee has been exceedingly careful and deliberate in the amending 
process. Some may feel that we have not gone far enough. For example, 
the language of only one of the nine exemptions contained in section 
552(b) of the act is changed a t  all. We felt that, by and large, the 
Federal courts were doing a creditable job in interpreting the language 
of most exemptions in a way consistent with the original intent of the 
Congress. The clear trend in case law under the Freedom of Informa- 
tion Act has been tilted oward the public's "right to know" and 
against Government buraducratic secrecy, and that is the way i t  
should be. 

Although most of the amendments to the law proposed by N.R. 
12471 are procedural in nature, they are nonetheless of significant -
importance in improving the day-to-day administration of the act. 
As examples, I call attention to the specific time limits provided in 
this bill for an agency's response to a request for information from the 
public. Also, the requirement that indexes of certain types of informa- 
tion "be published and distributed by sale or otherwise" by each 
Federal agency and the discretionary authority given the courts to 
award attorney fees and costs to plaintiffs who prevail against the 
Government in freedom of information litigation. Amendments 
relating to the court review provisions of the act likewise reaffirin 
the original intent of Congress in the definition of the term "de novo"; 
they also confirm our support of discretionary use by the courts of in 
camera review of contested records to clearly determine if they are 
properly withheld under the criteria of the exemptions set forth in 
section 552(b) of the present law. 

This is a meaningful and important bill, Mr. Chairman, and one 
which deserves the support of every Member of this body. By passing 
H.R. 12471 with an overwhelming vote we may begin to repair the 
grave erosion of public confidence in our governmental institutions 
that has resulted from recent Watergate scandals, secrecy, and 
coverup. 



Mr. MOORHEAD of Pennsylvania. Mr. Chairman, I yield 5 minutes 
to tlie original author of the Freedom of Information Act, the gentle- 
man from California (Mr. Moss.) 

(Mr. Moss asked and was given permission to revise and extend his 
remarks.) 

Mr. Moss. Mr. Chairman, 8 years ago when the Congress passed 
the Freedom of Information Act without a single dissenting vote, I 
thought we had made it abundantly clear that the courts would have 
the power to examine classified documents in camera and determine 
whether they had been properly classified. 

The criteria for each classification-confidential, secret, and top 
secret-had been set forth clearly in an Executive order by the 
President. Either a classified document meets the test of the criteria 
or it does not. I t  is just that simple. 

I t  does not require an Einstein. What it does require is some in- 
telligence, sensitivity, commonsense, and an appreciation for the 
right of the people to know what their Government is doing and why. 
I have confidence our judges have these qualities. 

I do not think we have to make dummies out of them by insisting 
they accept without question an affidavit from some bureaucrat- 
anxious to protect his decisions whether the be good or bad-that 
a particular document was properly classi i?' ed and should remain 
secret. No bureaucrat is going to admit he might have made a mistake. 

If that sounds partisan or too severe a criticism, I would like to 
quote directly from a statement of the President of the United States 
only 2 years ago. He said: 

Unfortunately, the system of classification which has evolved in the United 
States has failed to meet the standards of an open and democratic society, allowing 
too many papers to be classified for too long a time. The controls which have been 
imposed on classification authority have proved unworkable, and classification 
has frequently served to conceal bureaucratic mistakes or to prevent embarrass- 
ment to officials and administrations. . . . 

The many abuses of the security system can no longer be tolerated. Fundamental: 
to our way of life is the belief that when information which properly belongs tcr 
the public is systematically withheld by those in power, the people soon become 
ignorant of their own affairs, distrustful of those who manage them, and-even- 
tually-incapable of determining their own destinies . . . 

Although the present Freedom of Information Act requires de novo 
determination of agency actions by the Federal courts, the Supreme 
Court has problems to the extent which courts may engage in in 
camera inspection of withheld records. 

A recent Supreme Court decision held that under the present 
language of the act, the content of documents withheld under section 
552(b)(l)-pertaining to national defense or foreign policy infor- 
mation-is not reviewable by the courts under the de novo require- 
ment in section 552(a) (3). The Court decided that the limit of judicial 
inquiry is the determination whether or not the information was, in 
fact, marked with a classification under specific requirements of an 
Executive order, and that this determination was satisfied by an 
ailidavit from the agency controlling the information. In camera 
inspection of the documents by the Court to determine if the informa- 
tion actually falls within the criteria of the Executive order was 
specifically rejected by the Court in its interpretation of section 
552(b)(1) of the act. However, in his concurring opinion in the Mink 
case, Mr. Justice Stewart invited Congress to clarify its intent in this 
regard. 



Two amendments to the act included in this bill are aimed a t  
increasing the authority of the courts to engage in a full review of 
agency action with respect to information classified by the Depart- 
ment of Defense, the Department of State, and other agencies under 
Executive order authority. 

Mr. Chairman, i t  is the intent of the committee that the Federal 
courts be free to employ whatever means they find necessary to 
discharge their responsibilities. This was also the intent in 1966 
when Congress acted, but these two amendments contained in the bill 
before you today make it crystal clear. I ask for your unanimous 
support for this legislation which is intended to close such loopholes 
and pake  the right to know more meaningful to the American people. 

I would like to point out, Mr. Chairman, too, I know the concern 
expressed by at  least two Members in the questions directed to the 
distinguished ranking minority member of the committee, the gentle- 
man from Illinois (Mr. Erlenborn), that the classifications of many 
of these documents are made at  such low levels in the bureaucracy of 
Government that one would be almost shocked to even find out that 
they had the authority to impose a classification stamp. 

We found at  one time that classification authority was being exer- 
cised by over 2 million persons in the Federal bureaucracy. Many of 
those documents were classified with little understanding on the part 
of the classifiers and remain hidden from public view. Many of those 
documents could be the subject of action proposed to be taken in 
court under the provisions of the language now being amended to 
further clarify the Freedom of Information Act. I think the amend- 
ments are most worthwhile. 

Mr. Chairman, before yielding the floor, I would like to address a 
qucstion to the gentleman from Pennsylvania (Mr. Moorhead), 
regarding the report language on page 9 under the subheading, 
"Information to Congress." 

As I understand it, I think i t  is of the utmost importance that in 
no way do we modify the rights of the Congress by any -of the language 
contained in the amendments now pending before this committee. 

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, will the gentleman 
yield? 

Rlr. Moss. Mr. Chairman, I yield to the gentleman from 
Pennsylvania. 

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, as is the usual 
case, the gentleman from California is 100 percent correct. 

i\4r. Moss. Mr. Chairman, I thank the gentleman. 
Mrs. MINK. Mr. Chairman, will the gentleman yield? 
Mr. Moss. Mr. Chairman, I yield to the gentlewoman from Hawaii. 
(Mrs. Mink asked and was given permission to revise and extend 

her remarks.) 
Mrs. R~INK. Mr. Chairman, I would like to join the gentleman in the 

well in expressing my very genuine support for this legislation, and 
commend not only the gentleman in the well, but the chairman of the 
subcommittee and the members of this committee for bringing forth 
this legislation which will correct two major defects in the Court's 
decision as was rendered in the Mink against EPA case. 

Rlr. Chairman, I rise in support of H.R. 12471, legislation to amend 
the Freedom of Information Act. 



As Congress moves to reform our election laws, i t  is also essential 
that we move forward on another front to bring Government closer t o  
the people. This is in the area of governmental information, the free 
flow of which is the wellspring of our constitutional democracy. 

Fortunately, we have an excellent vehicle for this. The Freedom of 
Information Act, first enacted in 1966, provides a tested and workable 
mechanism for agsuring the disclosure of information to the public 
while a t  the same time protecting the confidentiality of the Govern- 
ment process where necessary. 

Acting on the experience gained under the basic statute, we can 
refine and improve the act as needed. H.R. 12471 is an effort to do this. 
I t  is a carefully considered and drafted bill which was reported out 
unanimously by the members of the Committee on Government 
Operations. It makes spare and judicious changes in the act, the need 
for which has been fully demonstrated by events in the information 
area. 

I would like to discuss one such change in particular, as I was a 
participant in the events which showed the act must be clarified. On 
January 22, 1973, the U.S. Supreme Court rendered its decision in the 
case of Environmental Protection Agency against Mink, e t  al. This 
was the first interpretation of the Freedom of Information Act by the 
Supreme Court. I had initiated the suit a year earlier with 32 other 
Members of Congress as coplaintiffs. We sought as Members of Con- 
gress and as private individuals to compel the executive branch to 
release papers on the nuclear test "Cannikin." At the time, Congress 
was making a decision on whether to authorize and appropriate funds 
for the test. 

In  our suit, we asked that the judicial branch rule on the Executive's 
compliance with provisions of the act. We secured an Appeals Court 
directive to the Federal district judge to review the documents in 
camera to determine which, if any, should be released. This seemed en- 
tirely proper to us as an initial step under the act, since the act does 
provide for court determination under section (a) (3) on a de novo 
basis of the validity of Executive withholdings. 

Unfortunately, in the Mink case the Supreme Court reached a deci- 
sion that most of us regard as somewhat tortuous in this regard. When 
the executive branch took the Appeals Court decision to the higher 
court on certiorari, the Supreme Court held that in camera reviews of 
material classified by the President as national defense and foreign 
policy matters are not authorized or permitted by the act. 

The basis of this decision was the act's list of exemptions from com- 
pelled disclosure. Exemption No. 1, under section (b)(l) of the act, 
exempts matters authorized by specific Executive order to be kept 
secret in the interest of the national defense or foreign policy. Some- 
how, the Supreme Court decided that once the Executive had shown 
that documents were so classified, the judiciary could not intrude. 
Thus, the mere rubberstamping of a document as "Secret" or "Con- 
fidential" could forever immunize i t  from disclosure. All the Court 
could do was to determine whether i t  was so stamped. An affidavit was 
used in the Mink case to prove this. No judge ever saw the documents 
at  all, not even their cover page. 

The abuses inherent in such a system of unrestrained secrecy are 
obvious. As the system has operated, there is no specific Executive 



order for each classified document. Instead, the President issued one 
single Executive order establishing the entire classification system, and 
all of the millions of documents stamped "Secret" under this over suc- 
ceeding years are now forever immune from even the most superficial 
judicial scrutiny. A lower-level bureaucrat could stamp the Manhattan 
telephone directory "Top Secret" and no court could order this 
changed. Under the Supreme Court edict, the Execntive need only dis- 
patch an affidavit signed by some lowly official certifying that the 
directory was classified pursuant to the Executive order, and no action 
could be taken. 

Obviously, something must be done to correct this ridiculous court 
interpretation. It need not be a drastic step. Actually, it was the 
original intention of Congress in adopting the Freedom of Information 
Act to increase the disclosure of information. Congress authorized de 
novo probes by the judiciary as a check on arbitrary withholding 
actions by the Executive. Typically, the de novo process involves in 
camera inspections. These have been done by lower courts in the case 
of materials withheld under other exemptions in the act. They can be 
barred under exemption No. 1, only through a misguided reading of 
the act and by ignoring the wrongful consequences. 

H.R. 12471 contains two minor changes in the act to correct this 
aspect of the Mink decision and make crystal clear that courts bave 
authority to make in camera inspections of original documents, no 
matter under what exemption they were withheld, to assure compliance 
v&th the Freedom of Information Act. 

The first change inserts the words "and may examine the contents of 
any agency records in camera to determioe whether such records or any 
part thereof shall be withheld under any of the exemptions set fort$" 
in the act. This change will remove all doubt that courts have dis- 
cretionary authority to utilize in camera inspections when they believe 
i t  is desirable. I t  does not compel such actions but leaves i t  to the dis- 
cretion of the court. 

The other change brought about by the Mink decision revises the 
wording of exemption No. 1. Instead of referring merely to matters 
specifically required by Executive order to be kept secret, i t  mill 
exempt matters "authorized under criteria established by an Executive 
order to be kept secret. Tnis will give courts leeway to probe into the 
justification of the classification itself. The change will empower c o ~ r t s  
to determine xvhether-the matters meet the criteria established by the 
Executive order ucder which they were withheld. In effect, courts will 
be able to rule on whether disclosure actually would bring about 
damage to the national security or on whatever other test is set forth in 
the Executive order as justification for the classification. Our intention 
in making this change is to place a judicial check on arbitrary actions 
by the Executive to withhold information that might be embarrassing, 
politically sensitive, or otherwise concealed for improper reasqns rather 
than truly vital to national defense or foreign policy. We are not saying 
any material must be released, only that i t  must be submitted to an 
impartial judge to determine whether its withholding meets the pro- 
visions and purposes of the act. 

I believe these changes are essential if we are to restore the proper 
functioning of our democratic process. 1 ask for approval of H.R. 
12471. 



Findly in closing, I would like to acknowledge the Members of 
Congress in 1971, who joined me in my suit against the Government, 
which led to the Mink against EPA decision. The Members of Congress 
who were coplaintiffs are : 

LISTOF COPLAINTIFFS 
(Senator) James Abourezk, Bella S. Abzug, Herman Badillo, (the late) Nick 

Beuich, Phillip Burton, Willian~ Clay, (former Rep.) John G. Dow, Robert F. 
~ Z n a n ,  Bob Eckhardt, Don Edwards, William D. Ford, Donald M. Fraser, 
Michael Harrington, Augustus F. Hawkins, Ken Hechler, James J. Howard. 

Robert W. Kastenmeier, Edward I. Koch, Robert L. Leggett, Spark hl. 
Matsunaga, Romano L. Mazzoli, (former Rep.) Abner J .  Mikva, Parren J. 
Mitchell, John E. Moss, Thomas M. Rees, Teno Roncalio, Benjamin S. Rosenthd, 
Edward R. Roybal, (the late) William F. Ryan, (former Rep.) James H. Scheuer, 
John F. Seiberling, Frank Thompson, Jr. 

The CHAIRMAN. The time of 
 the gentleman from California has 
again expired. 
 

Mr. MOORHEAD 
of Pennsylvania. Mr. Chairman, I yield 1 addi
tional minute to the gentleman from California (Mr. Moss). 

Mrs. MINK. Mr. Chairman, this has been a very long struggle for 
many of us, including the gentleman in the well, in the case we brought 
against the Government for the disclosure of information which we felt 
was so essential in our deliberations. The actions of this committee 
today in bringing this bill to the House will serve to enlarge not only 
our ability but the ability of the American people to acquire important 
information so that we can fully participate in this democracy. 

Mr. Chairman, I thank the gentleman again, together with the chair- 
man and members of the committee. 

Mr. Moss. Mr. Chairman, I thank the gentlewoman, and I would 
like to take this opportunity to express to the gentleman from Pennsyl- 
vania (Mr. Moorhead) and the gentleman from Illinois (Mr. Erlen- 
born) my unqualified admiration for the work they did in drafting 
these amendments. 

Mr. Chairman, I am pleased to support them in offering the amend- . 
ments to the House today. 

Mr. ERLENBORN. Mr. Chairman, I yield 4 minutes to the gentleman 
from Ohio (Mr. Brown). 

(Mr. Brown of Ohio asked and was given permission to revise and 
extend his remarks.) 

Mr. BROWN of Ohio. Mr. Chairman, I support the laudable objec- 
tives of the Freedom of Information Act, and the worthy attempt that 
the committee is making to strengthen the act and clarify certain 
ambiguities that still plague the act. But the House should make clear 
that the Corporation for Public Broadcasting is not intended to be 
covered within the expanded definition of "agency" which is part of 
this amendment. The corporation clearly is not a Government corpora- 
tion or a Government-controlled corporation and should not become 
subject to the act under those terms as used within the expanded defi- 
nition of "agency" in the amendment. 

The Public Broadcasting Act of 1967 expressly provided that the 
corporation is not to be "an agency or establishment of the U.S. Gov
ernment." Rather i t  is a private, independent corporation incorpo- 
rated pursuant to the District of Columbia Nonprofit Corporation Act. 
Although Congress was desirous of supporting public broadcasting 



with Federal funds in 1967, i t  was keenly aware that it would be inap- 
propriate-constitutionally and otherwise-for the Government itself 
to perform the support activities that it envisioned for the corporation. 
Congress established a private corporation so that the Government it- 
self would not be involved in deciding how the Federal funds appro- 
priated for the support of public broadcasting would be used. 

Of course, the corporation is not opposed to making available to the 
public information concerning its activities. Indeed, it is important 
that the public understand what the corporation does for it to succeed 
in its mission. But it would be a mistake to treat the corporation as a 
Government agency or Government-controlled corporation when its 
very reason for being is insulation from the Government. If the cor- 
poration is made subject to the act, the corporation will inevitably be 
clothed with the trappings of Government. 

So, Mr. Chairman, I rise to inquire of both the chairman of the sub- 
committee, the gentleman from Pennsylvania (Mr. Moorhead), and 
the ranking member, the gentleman from Illinois (Mr. Erlenborn) if, 
under the language on page 8, the definition of "agency," in reference 
to the Corporation for Public Broadcasting, is not inconsistent with 
the language of the legislation and if, in fact, there is any effort to get 
control of the corporation or its decisionmaking function through this 
act. I would certainly hope not. 

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, will the gentleman 
yield? 

Mr. BROWN of Ohio. I yield to the gentleman from Pennsylvania. 
Mr. MOORHEAD of Pennsylvania. Mr. Chairman, as I stated earlier 

in the debate, the language of the statute, where it says, "Govern- 
ment-controlled corporation," would be controlling over the language 
of the report. If the Corporation for Public Broadcasting is not a Gov- 
ernment-controlled corporation, then the provisions of the act would 
not reach it. 

I will say to the gentleman that if the act does apply to the corpora- 
-tion, there is no intention to do anything but give individual members 
of the public the right to get information. I am sure that this corpora- 
tion would give that to the individual citizens, either with the law or 
without the law. 

There is no intent to institute Government control or congressional 
control over the corporation itself. 

Mr. BROWN of Ohio. Mr. Chairman, I thank the gentleman for his 
response. 

The gentleman from Illinois (Mr. Erlenborn) will concur, I trust. 
Mr. ERLENBORN. Mr. Chairman. if the gentleman will vield. I will 

u 

state that the gentleman is correct.' 
Mr. GUDE. Mr. Chairman, will the gentleman yield? 
Mr. BROWN of Ohio. Mr. Chairman, I yield to the gentleman from 

Maryland. 
(Mr. Gude asked and was given permission to revise and extend his 

remarks.) 
Mr. GUDE. Mr. Chairman, the people's right to know isfundamental 

in our democracy. H.R. 12471advances that right by making improve- 
ments in administrative procedures under the Freedom of Information 
Act. As a member of the subcommittee which considered this bill, I 
wish to add my support of it. 



I would like to address myself to two provisions of H.R. 12471 in 
particular : Section (1) (d) , which permits-but does not require- 
courts to examine the contents of agency records in camera to deter- 
mine whether the records or any portion of them may be withheld 
from the public under any of the exemptions to the act, and section 
(2), which makes clear that only documents which may be kept secret 
in the interest of the national defense or foreign policy are those which 
have been properly classified. 

Just before we began our hearings on two bills to amend the Freedom 
of Information Act, both of which I cosponsored, the Supreme Court 
ruled in Environmental Protection Agency v. Mink, 410 U.S. 73 (1973), 
that courts could not review the contents of classified documents. 
I t  decided that a determination of whether material was properly 
classified was satisfied by an affidavit from the agency controlling the 
information. 

On the basis of personal experience, Mr. Chairman, I do not believe 
that this decision is reasonable. Let me cite one example. Weather 
modification in Vietnam during American participation in the war 
there is a subject in which I have had considerable interest. Both 
Senator Cranston and I have asked the Defense Department for 
information about this subject repeatedly since_ 1971 : we have been 
denied it each time. Senator Pell, who is the chairman of the Senate 
Subcommittee on Oceans and International Environment, has also 
asked for this information, and he, too, has been denied it. 

Weather modification is one of the most sensitive and fascinating 
scientific topics being discussed today. Scores of meteorologists and 
environmentalists are very concerned about developments in this 
area. Surely Congress ought to know what the Defense Department 
is doing with regard to i t  before legislating on measures in this field, 
such as my House Resolution 329, expressing the sense of the House 
that the United States should seek prohibition of weather modifica- 
tion as a weapon of war. 

I think that the Department erred in not releasing information on  
weather modification, but under the present law, I could not seek 
court review of the Department's position. 

If H.R. 12471 were to be enacted, however, I could seek that court 
review. I could get a hearing by an independent arbiter on whether 
the executive branch had acted rightly in withholding information. 
I am pleased to vote for a bill which makes this improvement in the 
administration of the Freedom of Information Act. 

(Mr. Alexander, a t  the request of Mr. Moorhead of Pennsylvania, 
to revise and extend his remarks a t  this point in the RECORD.) 

Mr. ALEXANDER. Mr. Chairman, I rise in support of H.R. 12471, 
which is designed to strengthen the Freedom of Information Act- 
This legislation is another step in making certain that government is 
the servant of the people and not its master. 

One provision is especially important in this regard. The bill provides 
for the recovery of attorney fees and costs a t  the discretion of the 
courts. 

Why is this so important? For one thing, there has been altogether 
too much unnecessary litigation forced upon our citizens b y  Federal 
agencies that feel they own or have a proprietary interest in Govern
ment information-information that belongs to dl of our people. 
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Citizens are sometimes compelled to spend thousands of dollars- 
money they can ill afford-simply to assert rights which Congress is 
attempting to implement under both the spirit and letter of the 
Constitution. 

The Government has lost more than half of its Freedom of Infor- 
mation cases. That is not much of a track record. In  fact, it  is lousy. 
And guess who is stuck with the tab? The unfortunate citizen com- 
plainant and the taxpayers. 

The committee feels that once the Government has to take full 
responsibility for litigating indefensible cases, i t  will think twice before 
going to the mark in the first instance. 

Let me emphasize that the recovery of reasonable attorney fees and 
other litigation costs is at  the discretion of the court. I t  may take into 
coasideration those factors it considers consistent with the adminis- 
tration of justice. 

These may include when the suit advances a strong congressional 
policy, the ability of the plaintiff to sustain such expenses without 
harn~ful sacrifice, the obstinance of the Government in pressing a 
weak case, the question of possible malice and any other factors 
considered important to the court. 

The committee feels strongly that no plaintiff should be forced to 
suffer any possible irreparable damage because the Government failed 
to live up to the letter and spirit of the Freedom of Information Act. 

Only when this Nation's most threadbare citizen can stand before 
the full array of Government power and emerge victorious in every 
sense when his cause is just will the full promise of our system of 
government be realized. That promise must be guarded and brought 
to reality and that is our intention. 

I ask thia House to strike another blow for liberty and approve this 
legislation with resounding affirmation for its constitutional goals. 

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, I yield such time 
as he may consume to the gentleman from Florida (Mr. Fascell), 
a member of the committee. 

Mr. FASCELL.Mr. Chairman, I thank the gentleman for yielding 
time to me. 

Mr. Chairman, as one of the original charter members of the Moss 
subcommittee, appointed by the late Chairman Dawson in 1955 to 
investigate Government secrecy and withholding practices, I am 
particularly pleased to support the pending bill, H.R. 12471. 

This measure would measurably improve and strengthen the original 
Freedom of Information Act, now in operation for almost 7 years. 
Our committee has spent many weeks of concentrated effort in 
investigative and legislative hearings and in public markup sessions 
to draft and perfect the legislation before us today. The need for these 
amendments has been fully documented in our 1972 investigative 
report-House Report 92-1418-and in our legislative report on this 
measure-House Report 93-876. I commend these two documents to 
all Members. They make a clear-cut case for these important amend- 
ments to curb Federal agency delays and other abuses in the admin- 
istration of the act, to clanfy and reaffirm original congressional intent, 
and to make the Freedom of Information Act a much more usable tool 
for the working press. 

Mr. Chairman, the advantages of open public access to the workings 
of government have been clearly demonstrated in bohh the Federal 



Freedom of Information Act and in my own State of Florida through 
the "sunshine law." One of the ways in which we can help reestablish 
public confidence in our governmental operations is by the quick 
enactment of these amendments to the Freedom of Information Act. 

For the most part, the Federal courts have taken adequate notice 
of the importance of the act as a milestone enactment by Congress 
in preserving the fundamental right of all Americans to be informed 
about the business of their Government. The pending legislation, 
therefore, does not change the language of eight of the nine exemptions 
contained in section 552(b) of the act. One of the most eloquent state- 
ments by a Federal court in support of the principles of the act was 
made in the 1971 freedom of information case of Soucie against David: 

Congress passed the Freedom of Information Act in response to a persistent 
problem of legislators and citizens, the problem of obtaining adequate information 
to evaluate Federal programs and formulate wise policies. Congress recognized 
that the public cannot make intelligent decisions without such information, and 
that  governmental institutions become unresponsive to public needs if knowledge 
of their activities is denied to  the people and their representatives. The touchstone 
of any proceedings under the Act must be the clear legislative intent to assure 
public access to all government records whose disclosure would not significantly 
harm specific governmental interests. The policy of the act requires that the 
disclosure requirements be construed broadly, the exemptions narrowly. 

Mr. Chairman, one historical reference is particultirly important in 
understanding the need for these amendments. When hearings were 
held 9 years ago by the Moss subcommittee on legislation that finally 
was enacted as the Freedom of Information Act of 1966, every single 
~ritness from the Federal bureaucracy-then under a Democratic 
President-opposed the bill. They claimed that it would seriously 
hsmger the functioning of Federal agencies and be ruinous to the 
decisionmaking process. Despite their opposition, the bill was unani- 
mousIy passed by the Congress and President Johnson wisely signed 
i t  into law. Of course, no such calamitous result was forthcoming. The 
spectres never appeared. During the hearings on this current legisla- 
tion to strengthen the freedom of information law, every single witness 
from the Federal bureaucracy-this time under a Republican Presi- 
dent-has again opposed the bill, using the same types of discredited 
arguments heard 9 years ago. I trust that history will repeat itself 
and thgt Congress will again give its overwhelming approval to free- 
dom of information legislation and that the present White House 
illcumbent will likewise sign the bill into law. 

Mr. Chfiirman, I urge our House colleagues to support the important 
hipartism amendments to the Weedom of Information Act as con- 
tained in H.R. 12471. 

Mr. Chairman, I would just simply like to add two points: One is 
that the original act, after long years of study and thousands of pages 
of testimony, has been in operation now for 7 yeah, and all of the 
cries that were raised a t  the time the original act was passed can be 
summed up probably in this fashion: That ~twas said that if we passed 
the Freedom of Information Act, i t  would bring the executive branch 
of Government to a grinding halt. 

None of that, of course, has happened. The Freedom of Information 
Act has found its place in the legislative history and in the adminis- 
tration of our Government. It has been an extremely useful tool for 
our citizens, and it has helped build confidence in Government. Good- 
ness knows, we need more of that. 



So these amendments now are another long step toward clarifying 
the right of public access to Government information. 

Mr. Chairman, I would just want to add this one thought: That 
none of the fears that have been expressed really materialized. I d o  
not believe that any would materialize in the future as a result of 
these amendments or any other act that deals with this subject. I 
think it is too well ingrained now in our legislative history and in the 
operational hislory of this Government. 

One point we should keep in mind is that members of the public 
and the rights of individual Congressmen are also covered under this 
act as members of the public, and I would like to ask the chairman of 
the committee, once again, in view of the long history on this point, 
that  whatever rights accrue to Members of Congress under this act as 
Members of the body politic, this in no way is in derogation of other 
rights which may exist by reason of our responsibilities as Members 
of Congress and in no way diminishes or modifies those rights. 

Mr. MOORHEAD of Pennsylvania. Mr. Chairman, the gentleman is 
entirely correct. 

(Mr. Fascell asked and was given permission to revise and extend 
his remarks.) 

Mr. LEHMAN. Mr. Chairman, I rise in support of the Freedom of 
Information Act amendments, and urge the defeat of any weakening 
amendments. 

Mr. Chairman, the people in the 13th District in Florida wonder 
why i t  takes over a month to receive even an interim reply from n 
Federal agency on a request for information. AS a matter of fact, my 
staff often has the same problem. 

The information stored in Government files is valuable stuff. And 
the people whose taxes paid for i t  should in most circumstances be 
able to get hold of information quickly. I am pleased to see that the 
committee has set time limits of ten working days for agency action 
on original requests. 

The Freedom of Information Act amendments before us today are 
more of what we in Florida call "government in the sunshine." Gov- 
ernment in the sunshine is letting the people see what it is that the 
Government is doing, and gives the people better access to the 
Government. Conversely, i t  also makes the Government more re
sponsive to the people. 

Mr. Chairman, I urge the support of my colleagues for this bill. 
Mr. HANRAHAN. Mr. Chairman, I was particularly proud of the 

recent action of the House of Representatives in passing H.R. 12471. 
This bill represents the first comprehensive attempt to expand and 
improve upon the Freedom of Information Act which became public 
law in 1966. 

Never before in the history of America has the need for better access 
to governmental information by the people been so great. One of the 
major reasons so many Americans have lost faith in our form of govern- 
ment has been the persistent belief that ours is a government of the 
few which makes its decisions in secret. The whole purpose of the 
Freedom of Information Act was to open up governmental information 
to the scrutiny of the American people. By passing H.R. 12471, the 
House has acted decisively to make this important public law more 
effective and available for use by aU Americans. 



The following major improvements to the Freedom of Information 
Act are included in H.R. 12471 : 

First. A current index of agency policies and documents shall be 
promptly published and distributed to interested individuals by sale 
.or otherwise ; 

Second. Requests for information must merely "reasonably de
scribe" as opposed to l'specifically identify" records in question; 

Third. Nothing in this bill shall be construed to limit in any way 
congressional access to information; 

Fourth. Time limits for each phase of agency response to informa- 
tional requests are set up. Original requests must be acted upon within 
10 days. Administrative appeals must be decided within 20 working 
#days. Court proceedings may be initiated if these deadlines are not 
met; 

Fifth. The court may reimburse an informational requester in cases 
yhere the agency denial is not upheld; 

Sixth. The court may examine in secret any information denied to 
see if i t  falls into any category of excluded information; 

Seventh. Information denied for security reasons must be specifically 
identified as such by the executive branch; 

Eighth. Each agency must submit an annual report of its efforts to 
meet the requirements of this act including the number of denials, 
reasons for each and the amount and rate of fees; and 

Ninth. All executive agencies and Government corporations, in- 
cluding the Executive Office of the President, are required to abide 
by this act. 

As a Member of Congress who has taken a deep and abiding interest 
in the free flow of Government information, I feel the House has acted 
in t,he public interest by passing H.R. 12471. I sincerely hope this 
wise and farsightcd measure will be speedily enacted into law. 

Mr. PATTEN.Mr. Chairman, many years ago, Lord Acton wrote 
Lhat-

Everything secret degenerates, even the administration oj  justice; nothing is 
~ a f ethat does not show it can bear discussion and publicity. 

I have always believed that, for I am convinced that the public has 
the right to know what the Government is doing right-or wrong. 
'That is why I was a cosponsor of the Freedom of Information Act of 
1966. I t  always disturbed me to read or hear that some Federal depart- 
ments or agencies conceal public information, instead of revealing it. 

Although the 1966 act has made more information available to the 
public, many improvements have to be made before Congress can 
really say i t  is furnishing the people with the information they deserve. 
Therefore, once again, I have become a cosponsor of freedom of infor- 
mation legislation, because i t  contains provisions that help strengthen 
the present law. The new legislation not only strengthens procedural 
aspects, but also improves its administration, and expedites the han- 
dling of requests for information from Federal agencies, including re- 
ports to Congress that will show applications for information denied. 

Mr. Chairman, I have, like Jefferson, "confidence in the people, 
cherish and consider them as the most honest and safe.'' After years 
in public life, my confidence in the people has grown, while my faith 
in some who govern has declined. Yet, I have hope and believe that 
one of the best ways of improving the low esteem in which Congress 



is held by the public-only about 21 percent think we are doing a good 
job-is to pass a Freedom of Information Act that will provide people 
with the information they need about government. If government is 
right, it should be praised, and if it is wrong, i t  should be criticized. 

I urge my colleagues to vote for this bill, for it will not only strengthen 
the public's right-to-know, but also help restore some of the public 
confidence that Federal agencies and Congress have lost. 

Mr. THOMPSON of New Jersey. Mr. Chairman, I rise in support of 
H.R. 12471 in order that the Freedom of Information Act might be 
strengthened and made a more workable tool by the news media and 
other Americans. 

As a cosponsor of the original 1973 bill on which the Foreign 
Operations and Government Information Subcommittee held hear- 
ings, I have closely followed the markup sessions that produced this 
bipartisan measure before us today. I think it significant, Mr. Chair- 
man, that there is a broad representation of the political spectrum of 
both sides of the aisle in support of this bill. 

History has repeatedly shown that an obsession for secrecy in 
governmental institutions has been the handmaiden of repression, 
corruption, and dictatorial rule. Government secrecy for the purpose 
of hiding wrongdoing, inept leadership, or bureaucratic errors under- 
mines and can eventually destroy our system of representative govern- 
ment. The confidence of the American public in government21 
institutions must be restored if we, as a nation, are to emerge from the 
Watergate doldrums. This bill to make the Freedom of Information 
Act a more viable weapon in the fight against secrecy excesses of the 
entrenched Government bureaucracy is an important st& in that 
direction. 

Mr. Chairman, in that connection we should all heed the recent 
observations of former Chief Justice Earl Warren when he said: 

I t  would be difficult to name a more efficient ally of corruption than secrecy. 
Corruption is never flaunted to the world. I n  Government, i t  is invariably prac- 
ticed through secrecy. . . . If anything is to be learned from our present diffi
culties, compendiously known as Watergate, i t  is that we must open our public 
affairs to public scrutiny on every level of Government. . . . 

I urge that we begin today by an overwhelming vote in support of 
H.R. 12471, to let the American public know that we in Congress 
believe that freedom of information is the best antidote for the Water- 
gate secrecy and coverup poison. 

Mr. OBEY.Mr. Chairman, I should like to commend the gentleman 
from Pennsylvania (Mr. Moorhead) and the Foreign Operations and 
Government Information Subcommittee which he chairs for doing a 
superb job of legislative oversight on the Freedom of Information 
Act. That painstaking and hard-hitting job of oversight in the 92d 
Congress led to the introduction last year of amendments to clarily 
and strengthen the act, which I was pleased to cosponsor. Subsequent 
legislative hearings helped shape the amendments that are before us 
now. 

I think a strong case for these amendments has already been made. 
All I hope to do now is contribute one example of why congressional 
vigilance is necessary to assure that the Freedom of Information Act 
functions in the way Congress intended. 

Last December 27 the Soil Conservation Service of the Department 
of Agriculture published regulations prescribing the policies, proce- 
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dures and authorizations governing the public availability of its mate- 
rials and records under what it erroneously referred to as the "Public 
Information Act." 

The SCS said it would make its records available with "reasonable 
promptness" for inspection or copying, except for certain kinds of 
records which it then listed. The SCS may have intended th i t  its 
list reflect the act's list of certain categories of information that are 
exempt from mandatory disclosure, but the agency stumbled before 
it even got started. 

I ts  very first category was: 
Materials specifically required by Executive orders to be kept secret. 

A much, much broader category than that specified by the act 
itself, which now rea.ds : 

To compound its error, the SCS did not invite public comment on 
its regulations, declaring blandly that- 

Specifically required by Executive order to be kept secret in the interest of 
the national defense or foreign policy. 

No substantive basic policy or procedural changes have been made. 

Of course, that allegation was nonsense. 
I cite this example to show that Federal agencies still cannot yet 

be trusted. to live up to the Freedom of Information Act on their own. 
We must monitor them constantly and continue to demand that they 
strive to comply with the law to the fullest. If we do not, the public 
will not have the access to government information that it is entitled 
to have under the law. 

Mr. Chairman, I urge that these amendments to the Freedom of 
Information Act be passed as reported out by the Government 
Operations Committee. 

IvIr. BROOMFIELD.Mr. Chairman, I rise today in sapport of H.R. 
12471, to amend the Freedom of Information Act. When this historic 
act was passed in 1966, the intent was to guarantee the right of the 
American people to know what their Government was doing by en- 
abling them to obtain information and records from Federal agencies. 

I t  has been increasingly evident since then that the 1966 act lacks the 
strength nec.essary to make it effective in this area. Certain ambigui- 
ties and Geaknesses have prevented it. from achieving the results in
tended by its passage. W: have the opportunity today to correct this 
situat,ion and inject new life into the original act by passing H.R, 
12471. 

The basis of a sound democracy is an informed public. We pride 
ourselves on being a government that depends on the voices of all the 
people, not just a few. But for these voices to play an active part they 
must have access to knowledge. Otherwise, they are merely the voices 
of ignorance. 

The access to Government information is a basic right of all $he 
American people. As one of our greatest Presidents said, this is a 
government "of the people, by the people, and for the people." I urge 
all my colleagues to echo Abraham Lincoln's words today by voting 
favorably on H.R. 12471. 

Mr. DRINAN.Mr. Chairman, the people's right to know how the 
Government is discharging its duties is essential to a democratic 
society. This is the basis of the Freedom of Information Act, and for 
the amendments to that act before us today. 
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One of the most important features of the legislation before us today 
is  that i t  would create the machinery for continuous congressional 
oversight of the information practices of the Federal Gover~ment. 

The underlying principle of the Freedom of Information Act is that 
of Congress performing its most essential role, acting as a check in 
balance on the growth of executive power. Indeed, Senator Stuart 
Symington, quoted in "The Pentagon Papers and the Public," Free
dom of Information Center Report No. 0013-U. R4o. July 1971
gave an excellent example of the dangers of secrecy in Government 
when he stated that he "slowly, reluctantly, and from the unique 
vantage point of having been a Pentagon official and the only Member 
of Congress to sit on both the Foreign Relations and Armed Services 
Committees concluded that executive branch secrecy has now de
veloped to a point where secret military actions often first create and 
then dominate foreign policy responses." 

The bill before us today strengthens the Freedom of Information 
Act of 1966. I t  provides for a wider avails.bility of agency indexes 
listing informational items. It permits access to records on the basis of 
a reasonable description of a particular document rather than requir
ing specific titles or file numbers as is presently the case,in many 
agencies. The bill sets short time limits for agency responses to in
quiries. It provides for recovery of attorneys' fees and court costs by 
plaintiffs. 

The bill also permits in camera court review of classified documcnts 
for purposes of determining whether the documents were properly 
classified under executive authority. This key provision in effect 
reverses Environmental Protection Agency et al. v. Patsy T . A4;nk et al., 
410 U.S. 73 (1973), a suit in which I was one of 33 congressional party 
plaintiffs, by specifically allowing in camera inspection by the courts 
of all documents in dispute, including those which may relate to na
tional defense and those which may fall into the category of inter- and 
intra-office memoranda. This provision reestablishes the original in
tent of this bill. 

The purpose of this legislation is to facilitate access to information 
by the public. At a time when the deleterious effects of Government 
secrecy have never been in greater evidence, this legislation i s  most 
welcome. 

Mr. REUSS.Mr. Chairman, I strongly support H.R. 12471. The 
Freedom of Information Act would be strengthened and improved 
after 7 years of operation. 

The Government Operations Committee adopted a comprehensive 
report on the administration of the Freedom of Tnformation Act in - September 1972. I t  was the unanimous view of the membership of our 
committee, based on many weeks of hearings and investigations by 
the Foreign Operations and Government Information Subcommittee, 
that certa~namendments were required to make the law truly effective. 

Hearings held on lcgislntion to implement this committee recom
mendation were held last year and produced supporting testimony 
and statements from R number of widely diverse organizations, in
cluding : 

From the news media: 
Creed Black, editor of the Philadelphia Inquirer; 
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Herbert Brucker, former editor of the Hartford Courant and former. 
president of the American Society of Newspaper Editors; 

J. R. Wiggins, former editor of the Washington Post, past president. 
of the ASNE, now publisher of the Ellsworth, Maine, American; 

Richard Smyser, editor of the Oak Ridger, Oak Ridge, Tenn., and 
vice president of the Associated Press Managing Editors; 

Clark Mollenhoff, former Nixon White House counsel and now 
bureau chief of the Des Moines Register-Tribune; 

Tep Koop, Washington office director of the Radio-Television 
News Directors Association; 

E. W. Lampson, president of the Ohio Newspaper Association; 
Ted Serrill, executive vice president, National Newspaper Associa- 

tion; 
Courtney R. Sheldon, chairman, Freedom of Information Commit- 

tee, Sigma Delta Chi; 
Stanford Smith, president, American Newspaper Publishers As- 

sociation; 
William H.  Hornby, executive editor, the Denver Post and chair- 

man, FOI Committee, American Society of Newspaper Editors; and 
The.Association of American Publishers, Inc. 
Prom the legal profession: 
John T. Miller, chairman, section of administrative law, American 

Bar Association; 
Richard Noland. vice chairman. Committee on Access to Govern- 

ment ~nformation.' American Bar '~ssociation: 
Stuart H. Jokz;son, Jr., chairman for Freedom of Information, 

Federal Bar Association; 
John Shattuck, staff counsel, American Civil Liberties Union; 
Ronald Plesser, attorney, Center for the Study of Responsive Law; 

and 
Thomas M. Franck, law professor and director, Center for Inter- 

national Studies, New York University. 
The measure is also supported by the American Library Association, 

Common Cause, and has been cosponsored in its various forms by 
more than 75 Members of the House and Senate. 

H.R. 12471 contains needed and well-conceived amendments to the 
original 1966,Freedom of Information Act. While they may not solve 
all of the problems in its day-to-day administration resulting from 
foot-dragging tactics of the Federal bdxeaucracy, it will serve notice 
that Congress and the public strongly reaf ims its supports for the 
principles of the people's "right to know." As the late President 
Lyndon Johnson said when he signed the original measure into law: 

This legislation springs from one of our most essential principles: a democracy 
works best when the people have all the information that the security of the 
Nation permits. No one should be able to pull curtains of secrecy around decisions 
which can be revealed without injury to the public interest. * * * I signed this 
measure with a deep sense of pride that the United States is an open society in 
which the people's right to know is cherished and guarded. 

Mr. HARRINGTON.Mr. Chairman, in 1966 the Congress saw fit to 
enact Public Law 89487-popularly recognized as the "Freedom of 
Information Act." This landmark legislation was structured to  
guarantee the rights of citizens to know the business of their Govern- 



nlent. But for all of its desirable ambitions, the Freedom of Information 
Act has, at times, proved incapable of assuring public access to the 
records of Federal agencies and departments. 

Accordingly, the Committee on Government Operations of the 
House of Xepresentatives has reported out legislation (H.R. 12471) 
to further protect the right of the public to check on the activities 
of the Federal Government, by improving the Freedom of Information 
Act. 

During the summer of 1971, the Government Operations Sub
committee on Foreign Operations and Government Information under- 
took a comprehensive study of administration of the Freedom of 
Information Act by the Federal agencies. This investigation revealed 
widespread abuses of the act by the Federal agencies involved. By 
resorting to delaying tactics, various classification ploys and requiring 
of requestors a specificity of identification of desired information, 
Federal agencies were able, all too often, to succe~sfully circumvent 
a multitude of the public's requests. The subcommittee, in its sub- 
sequent report, suggested a series of administrative cha,nges to correct 
existing deficiencies in making information available by the Federal 
Government. Also set forth were a list of specific legislative objectives 
designed to improve the administration of the Freedom of Information 
Act. H.R. -12471, now before this House, is legislation that should 
correct those deficiencies noted by the subcommittee. 

This measure, similar to H.R. 5425 which I sponsored in the previous 
session of the 93d Congress, seeks to accomplish more efficient, 
prompt, and full disclosure of information. H.R. 12471 would affect 
the following areas of the Freedom of Information Act: 

H.R. 12471 would improve the availability of Federal ayency 
indexes, which list the specific information available from individual 
agencies. The bill would require that indexes be readily available, in 
usable and concise form, upon request, even though agencies would 
not, by reasons of practicality, be required to print indexes in bound 
form. 

Many agencies at  present require an individual to designate a 
specific title or file number to identify desired documents. H.R. 12471 
would allow for the retrieval of information with only a reasonable 
"description" of the requested information, thus restricting one 
manner in which citizens' access to information has been limited in the 
past. 

Frequently, information from the Federal Government can be used 
only if it is timely. Too often, however, the intent of the Freedom of 
Information -4ct has been circumvented by dilatory tactics on the 
part of agencies. To deal with this problem, H.R. 12471 would set a 
10-day time limit on agency responses to original requests for infor- 
mation, and 20 days for administrative appeals of denials. In  unusual 
cases, good faith assurances of the agency will allow for an extension of 
the time period allowed. So as to expedite litigation carried out under 
the Freedom of Information Act, the bill would also cut to 20 days 
the present 60-day requirement for agency responses to complaints. 
The bill would also allow defendants to recover attorney's fees from 
the Government, as well as court costs, if the case goes against the 
Government. 



An important expansion of the coverage of the act is also included 
in H.R. 12471, as the definition of what constitutes an "agency" is 
expanded. Government corporations, such as the Tennessee Valley 
A~thorit~y,and Government-controlled corporations, such as the 
Corporation for Public Broadcasting or Amtrak, would come under 
the authority of the Freedom of Information Act for the first t h e .  
Also, agencies within the executive branch, such as the OEce of 
Management and Budget or the National Security Council, wouid be 
covered. 

H.R. 12471 also contains a provision extremely significant in the 
light of recent controversies over the classification of Government 
documents. The bill would permit, at  the option of the court, in 
camera court review of document classification. Courts would be 
enabled to review the actual classified documents, rather than the 
classification notices, as is often the case under existing law. Courts 
would be empowered to determine whether the ciassifications imposed 
upon documents by agencies were properly constituted. These new 
procedures, I hope, will reduce the appalling incidence of smokescreen 
"national security" defenses raised by the Government in Freedom 
of Ioformation Act cases. 

Mr. Chp,irman, this important legislation enhances and improves 
the original Freedom of Information Act. In  a nation which claili~s 
v i th  just pride that it is ruled "by the people," the accessibility of 
Government records to the populace is of great importance. The 
amendments proposed to the original ect by H.M. 12471 would limit 
the abuses of the act by Federal agencies that have had a chilling 
effect on the ability of citizens to fulfill their rig13 t to know. Today Lhe 
House has the opportunity to pass historic legislati~n buildlng upon 
the foundation of the original 1966 Freedom of Information Act. We 
should not shirk from the task before us today; we should pass this bill. 

Mr. MOORHEADof Pennsylvania. Mr. Chairman, I have no further 
requests for time. 

The CHAIRMAN. All time having expired, the Clerk will read. 
The Clerk read as follows: 
Be it enacted by the Senate and House of Representatives of the United States of 

Amerzca in Congress assembled, 
SECTION1. (a) The fourth sentence of section 552(a) (2) of title 5, United States 

Code, is amended by striking out "and made available for public inspection by 
copying" and inserting in lieu thereof ", promptly publish, and distribute (by sale 
or otherwise) copies of". 

(b) Section 552(a) (3) of title 5, United States Code, is amended by striking out 
"on request for indentifiable records made in accordance with published rules 
stating the time, place, fees to  the extent authorized by statute, and procedure 
to be followed," and inserting in lieu thereof the following: "upon any request for 
records which (A) reasonably describes such records, and (B) is made in accordance 
with published rules stating the time, place, fees to the extent authorized by 
statute, and procedure to be followed,". 

(c) Section 552(a) of title 5, United States Code, is amended by adding a t  the 
en! thereof the following new paragraph: 

(5) Each agency, upon receipt of any request for records made under this 
subsection, shall- 

"(A) determine within ten days (excepting Saturdays, Sundays, and legal 
public holidays) after the date of such receipt whether to comply with the request 
and shall immediately notify the person making the request of such determination 
and the reasons therefor, and of the right of such person to appeal to the head of 
the agency any adversedetermination; and 



- - 

"(B) make a determination with respect to such appeal within twenty days 
(excepting Saturdays, Sundays, and legal public holidays) after the date of receipt 
of such appeal. 

"Any person making a request to an agency for records under this subsection 
shall be deemed to have exhausted his administrative remedies with respect to such 
request if the agency fails to comply with subpalagraph (A) or (B) of this pam- 
graph. Upon any determination by an agency to comply with a recluest for records, 
the records shall be made promptly available to the person making such requeqt." 

(d) The third sentence of section 553(a)(3) of title .5, United States Code, is 
amended by inserting immediately after "the court shall determine the matter 
de novo" the following: ", and may examine the contents of any agency records 
in camera to determine whether such records or any part thereof shall be withheld 
under any of the exemptions set forth in subsection (b),". 

(e) Section 552(a)(3) of title 5, United States Code, is amended by adding a t  
the end thereof the following new sentence: "Notwithstanding any other pro- 
vision of law, the United States or the officer or agency thereof against whom the 
complaint was filed shall serve a responsive pleading to any complaint made under 
this paragraph within twenty days after the service upon the United Stat& 
attorney of the pleading in which such complaint is made, unless the court other- 
wise directs for good cause shown. The court may assess against the United States 
rea onable attorney fees and other litigation costs reasonably incurred in any caw 
unier this section in which the United States or an officer or ancncy thereof, as 
litigant, has not prevailed." 

SEC.2. Section 552(b)(1) of title 5. United States Code. is amended to read: . , .  ,
as follows: 

"(1) authorized under criteria established by an Executive order to be kept 
secret in the interest of the national defense or foreign policy;". 

SEC. 3. Section 552 of title 5, United States Code, is amended by adding at 
thf, end thereof the following new subsections: 

(d) On or before March 1 of each calendar year, each agency shall submit a 
report covering the preceding calendar year to the Committee on Government 
Operations of the House of Representatives and the Committee on Government 
Operations and the Committee on the Judiciary of the Senate. The report shall 
include

"(1) the number of determinations made by such agency not to comply with 
requests for records made to such agency under subsection (a) and the reasons 
foi-each such determination; 

(2)  the number of appeals made by persons under subsection (a)(5) (B), the 
result of such appeals, and the reason for the action upon each appeal that results 
in a denial of information; 

"(3) a copy of every rule made by such agency regarding this section; 
"(4) a copy of the fee schedule and the total amount of fees collected by the 

ag:Fcy for making records available under this section; and 
(5) such other information as indicates efforts to administer fully this section. 

"(e) Notwithstanding section 551(1) of this title, for purposes of this section, 
the term 'agency' means any executive department, Government corporation, 
Government controlled corporation, or other establishment in the executive 
branch of the Government (including the Executive Office of the President), o r  
any independent regulatory agency." 

SEC.4. The amendments made by this Act shall take effect on the ninetieth, 
day b e g i ~ i n gafter enactment of this Act. 

Mr. MOORHEAD of Pennsylvania [during the reading]. Mr. Chair- 
man, I ask unanimous consent that the bill be considered as read, 
printed in the RECORD, and open to amendment at any point. 
 

The CHAIRMAN. 
ISthere objection to the request of the gentleman 
from Pennsylvania? 

There was no objection. 
The CHAIRMAN. Are there any amendments? 

AMENDMENT OFFERED BY MR. WHITE 

Mr. WHITE. Mr. Chairman, I offer an amendment. 
 
The Clerk read as follows: 
 



Amendment oEered by Mr. White: On page 4, lines 9 through 14, strike all of 
sulnection (d) and insert the following in lieu thereof: 

"(d) On or before March 1 of each calendar year, each agency shall submit a 
report covering the preceding calendar year to the Speaker of the House and the 
President of the Senate for referral to the appropriate committees of the Congress. 
The report shall include-" 

(Mr. White asked and was given permission to revise and extend 
his remarks.) 

Mr. WHITE. Mr. Chairman, my amendment to the Freedom of In- 
formation Act bill is designed to bring the bill in conformity with the 
rules of the House. I citevyou on page%42, rule 40, entitled 'rExecutive 
Communications" : 

Estimates of appropriations and all other communications from the executive 
*departments, intended for the consideration of any committees of the House, shall 
be addressed to the Speaker, and be referred as provided by clause 2 of rule 24. 

Clause 2 of rule 24 states: 
Business of the Speaker's table shall be disposed of as follows: 
Messages from the President shall be referred to the appropriate committees 

without debate. Reports and communications from the heads of departments, and 
other cornmunicatiolls addressed to the Ilouse . . . may be referred to the appro- 
priate committees in the salne manner. . . . 

Section 3 of the bill calls for submission of a report by each agency to 
the Government Operations Committees of the House and Senate and 
to the Senate Judiciary Committee. But, according to the House rules 
all such agency reports must first be directed to the Speaker of the 
House. Then the Speaker may refer them in accordance with rule 24, 
clause 2, to the appropriate committee. I understand the Senate has 
the same procedure. 

If you desire to maintain order in the application of our rules to our 
bills, then my amendment should be adopted. Although my amendment 
may be a technical one, i t  is offered with the purpose of keeping the 
laws we make on submission of agency reports consistent with the 
rules we have made for ourselves. 

ldr. MOORHEAD of Pennsylvania. Mr. Chairman, will the gentle- 
nliul yield? 

Mr. WHITE.I Bin glad to yield to the chairman of the subcommittee. 
Mr. MOORHEAD of Pennsylvania. Mr. Chairman, the gentleman from 

Texas (Mr. White), has been kind enough to provide us with a copy of 
his amendment. Insofar as the members of the committee on this side 
are concerned, we would accept this amendment. 

Mr. WHITE. I thank the gentleman. 
Mr. ERLENBOXN. Mr. Chairman, will the gentleman yield? 
Mr. WHITE.I am glad to yield to the gentleman from Illinois. 
hlr. ERLENBORN. Might I call to the gentleman's attention what I 

consider to be a statement which perhaps is confusing in his amend- 
ment. It says ('strike all of subsection (d) and insert the following in 
lieu thereof :" and then the material referred to is inserted. That might 
be construed as striking out all of subsection 1 through 5 in that sub- 
section. I know that is not the gentleman's intention. 

Mr. WHITE. NO. I t  is lines 9 through 14 that would be stricken by 
the wording of the amendment. That covers the areas that I am in- 
terested in: 

Mr. ERLENBORN. Then it is clear that the gentleman onlv intends to 
:strike the matmerial in lines 9 through 14? 



Mr. WHITE. Yes; according to the language of the amendment. 
Mr. ERLENBORN. I thank the gentleman. 

Mr. Chairman, I see no objection to the language. 

The CHAIRMAN. 
The question is on the amendment offered by the 

gentleman from Texas (Mr. White). 
The amendment was agreed to. 
The CI-IAIRRIAN. Are there any further amendments? If not, under 

the rule, the Committee rises. 
Accordingly the Committee rose; and the Speaker having resumed 

the chair, Mr. Eckhardt, Chairman of the Committee of the Whole 
House on the State of the Union, reported that that Committee having 
had under consideration the bill (H.R. 12471) to amend section 552 of 
title 5, United States Code, known as the Freedom of Inf~rmat~ion 
Act, pursuant to House Resolution 977, he reported the bill back to 
the House with an amendment adopted in the Committee of the Whole. 

The SPEAKER. Under the rule, the previous question is ordered. 

The question is on the amendment. 

The amendment was agreed to. 

The SPEAKER. 
The question is on the engrossment and third reading 

of the bill. 
,The bill was ordered to be engrossed and read a third time, and was 

read the third time. 
The SPEAKER. The question is on the passage of the bill. 
The question was taken, and the Speaker announced that the ayes 

appeared to have it. 
N'Ir. BUCHAN~N.  hir. Speaker, 1object to the vote on the ground 

thstt a quorum is not present and make the point of order that u quo
rum is not present. 

The SPEAKER. Evidently a quorum is not present. 
The Sergeant at  Arms will notify absent Members. 
The vote was talcen by electronic device, and there were-yeas 383,. 

nays 8, not voting 41, as follows : 

[ROLLNO. 891 

Yeas-383 

Abdnor Bevill Broyhill, N.C. 
Abzug Biaggi Broyhill, Va. 
Adams Biester Buchanan 
Addabbo Bingham Burgener
Alexander Blackburn Burke, Calif. 
Anderson, Calif. Blatnik Burke, Fla. 
Andrews, N.C. Boggs Burke, Mass. 
Andrews, N. Dak. Boland Burlison, Mo. 
Archer Bolling Burton 
Ashbrook Bowen Butler 
Ashley Brademas Byron
Aspin Bray Camp
Badillo Breaux Carney, Ohio 
Bafalis Breckinridge Carter 
Baker Brinlrley Casey, Tex. 
Barrett Brooks Cederberg
Bauman Broomiield Chamberlain 
Bell Brown, Calif. Chappell
Bennett Brown, Mich. Chisholm 
Bergland Brown, Ohio Clancy 



Clark 
Clausen, Don H. 
Clawson, Del 
Cleveland 
Cochran 
Cohen 
Collins, Tex. 
Con~~ble 
Conlan 
Conte 
Conyers
Corman 
Coughlin 
Crane 
Cronin 
Culver 
Daniel, Dan 
Daniel, Robert 

W., Jr. 
Daniels, 

Dominick V. 
Danielson 
Davis. Ga. 
~ a v i s i  S.C. 
Davis, Wis. 
de la Garza 
Deraney
Dellenback 
Dellulns 
Denholm 
Dennis 
Dcnt 
Dcrwinski 
Devine 

Donohue 
Downing
Drinan 
Dulski 
Duncan 
du Pont 
Eckhardt 
Edwards, Al. 
Edwards, Calif. 
Eilberg
Erlenborn 
Esch 
Eshleman 
Evans, Colo. 
Evins, Tenn. 
Fascell 
Findley
Fish 
Fisher 
Flood 
Flou~ers 
Flynt
Fole y 
Ford 
Forsythe 
Fountain 
Frascr 
Frelinghuysen 
Frenzel 

Frey
F~oehlich 
Fulton 
Fuqua 
Gaydos 
Gettys
Giaimo 
Gibbons 
Gilrnan 
Ginn 
Goldwater 
Gonzalez 
Goodlir~g
Grasso 
Green, Orcg. 
Green, Pa. 
Griffiths 
Gross 
Grover 
Gubser 
Gunter 
Guyer 
Hdey
Hamilton 
Hammerschmidt 
Hanley
Hanna 
Hanrahan 
I-iansen, Idaho 
Hansen, Wash. 
Harrington 
Harsha 
Hastings
Hawkins 

I-Iib&t 
Heclder, W. Va. 
Heckler, Mass. 
Heinz 
Helstoski 
~edderson 
Hicks 
Hillis 
I-Iinsha~v 
Hogan
~locfield 
Holt 
Holtzman 
I3ortcrl 
I-I oxmrd 
Huber 
IIudnut 
Iiungate 
Hunt 
Hutchinson 
Ichord 
Jarman 
Johnso11, Calif. 
Johnson, Pa. 
Jones, N.C. 
Jones, Okla. 
Jones, Tenn. 
Jordan 
Icarth 
Kastenmeier 

Kazen 
Kemp 
Ketchum 
IGng
Koch 
Kuykendall 
Kyros
Lagomarsino 
Landrum 
Lntta 
Leggett
Lehman 
Lent 
Litton 
Long, La. 
Long, Bld. 
Lott 
Lujan
Luken 
McClory 
McCloskey
McCollister 
McCormack 
McDade 
McFall 
McXinney
McSpndden.
Macdnnsld 
Maddeli 
M,zdi~.tn 
Mahor~ 
Mallarjr
Rf ann 
Maraziti 
Martin. Nehr. 
Mirtin: N:?. ' 

Mathias, Calif, 
Mathis, Ga.  
Matsunaga
Mavne 
Ma;zoli 
Meeds 
Melcher 
Mezvinsky
Michel 
Milford 

' 	Miller 
Mills 
Piinish 
Mink 
Minshall. Ohio 
itche ell,' Rld. 
Mitchell, N.Y. 
Rloakley 
Mollohan 
Moorhead, Calif. 
Moorhead. Pa. 
lMorgan 
h'Zosher 
Moss 
Murphy, N. P.. 
Murtha 
hfvers 
~ i t c h e r  
Nedzi 



Nelsen 
-Nichols 
Nix 
Obey 
O'Brien 
O'Ilara 
OJNeill 
Parris 
Passman 
Patten 
Perkins 
Pettis 
Peyser
Pike 
Poage
Pomell, Ohio 
Preyer 
Price, Ill. 
Pritchard 
Quie 
Quillen 
Railsback 
Randall 
Rarick 
Regula 
Reuss 
Reigle
Rinaldo 
Roberts 
Robinson, Ya. 
Rodino 
Roe 
Rogers
Roncalio, Wyo. 
Roncallo, N. Y. 
Rooney, Pa. 
Rose 
Rosenthd 
Rostenkowski 
Roush 
Rousselot 
ROY 
Roybd

Ruppe 
 

.Beard 
Burleson, Tex. 
Dickinson 

Anderson, Ill. 
Annunzio 
.Arends 
.Armstrong
Brasco 
 
Brotzman 
 
Carey, N.Y. 
 
Clay

Collier 
 
Collins. Ill. 
 
Cotter ' 
 
Dorn 
 
Gray


rGude 

.. 

Ruth 
Ryan
St  Germain 
Sandman 
Sarasin 
Sarbanes 
Scherle 
Schneebeli 
Schroeder 
Sebelius 
Seiberling 
Shipley 
Shoup
Shriver 
Shuster 
Sikes 
Sisk 
Skubitz 
slack 
Smith, Iowa 
Smith, N.Y. 

Staggers
Stanton, J. William 
Stnnton, James V. 
Stark 
Steed 
Steele 
Stcelman 
Steiger, Ariz. 
Steiger, 1%. 
Stephens 
Stokes 
Strstton 
Stubblefield 
Studds 
Sullivan 
Syinington 
Symms
Talcott 

Nays-8 

Hosmer 
Landgrebe 
Satterfield 

Not  voting-41 

Johnson, Colo. 
Jones, Ala. 
Kluczynski
McEwen 
McKay
Metcalfe 
Mizell 
Montgomery
Murphy, Ill. 
Owens 
Patman 
Pepper
Pickle 
Podell 

Thcmson, Wis. 
Thone 
Thornton 
Tiernan 
Towell, Nev. 
Treen 
Udall 
Ullman 
Van Deerlin 
Vander Jagt 
Vander Veen 
Vanik 
Veysey
Vigorito 
Wrrlde 
Walsh 
Wampler
Ware 
Whalen 
White 
Whitehurst 
Whitten 
Widnall 
Wiggins
Williams 
Wilson, Bob 
Wilson, Charles H.. 

Calif. 
Winn 
Wright 
Wyntt
Wydler 
Wqlie
Wyman 
Yates 
Yatron 
young, Alaska 
Young Gn. 
young: S.C. 
k'oun.~. Tex. 

Zion 
Zwach 

Waggonner 
Young, Fla. 

Price. Tex. 
~ a n i l  
Rees 
Reid 
Rhodes 
Robison, N.Y. 
Roonev. N.Y. 
~ u n n d s  
Stuckey
Teague
Wilson, Charles, Tex. 
Wolff 
Young, Ill. 



So the bill was passed. 

The Clerk announced the following pairs: 
 
Mr. Annunzio with Mr. Owens. 
Mr. Rooney of New York with Mr. Pickle. 
Mr. Cotter with Mr. Anderson of Illinois. 
 
Mr. Range1 with Mr. Gude. 

Mr. Brasco with Mr. Arends. 
 
Mr. Gray with Mr. Mizell. 

Mr. PI'IcKay with Mr. Brotzman. 
 
Mr. Podell with Mr. Price of Texas. 
 
Mr. Metcalfe with Mr. Reid. 
 
Mr. Teague with Mr. Montgomery. 
 
Mr. Wolff with Mr. Armstrong. 

Mr. Pepper with Mr. Rhodes. 

Mr. Kluczynski with Mr. Johnson of Colorado. 

Mr. Jones of Alabama with Mr. Collier. 
 
Mr. Carey of New York with Mr. McEwen. 

Mr. Clay with Mr. Rees. 
 
Mrs. Collins of Illinois with Mr. Runnels. 
 
Mr. Stuckey with Mr. Robison of New York. 

Mr. Dorn with Mr. Young of Illinois. 
 
Mr. Murphy of Illinois with Mr. Charles Wilson of Texas. 
 
The result of the vote was announced as above recorded. 
A motion to reconsider was laid on the table. 



B. SENATE DEBATE AND VOTES, MAY 30, 1974; 
 
PAGES S9310-S9343 
 

The PRESIDINGOFFICER. Under the previous order, the Senate will 
now proceed to the consideration of S. 2543, which the clerk will state 
by title. 

The assistant legislative clerk read the bill by title, as follows: 
A bill (S. 2543) to amend section 552 of title V, United States Code, commonly 
 

known as the Freedom of Information Act. 
 

The Senate proceeded to consider the bill, which had been reported 
from the Committee on the Judiciary with an amendment to strike out 
all after the enacting clause and insert: 

That (a) the (fourth sentence of section 552(a) (2) of title 5, United States Code, 
is deleted and the following substituted in lieu thereof: "ICach agency shall main- 
tain and make available for public inspection and copying current indexes pro- 
viding identifying information for the public as to any matter issued, adopted, or 
promulgated after July 4, 1967, and required by this paragraph to be made avail- 
able or published. Each agency shall publish, quarterly or more frequently, each 
index unless it determines by order published in the Federal Register that the 
publication would be unnecessary and impracticable, in which case the agency shall 
nonetheless provide copies of such index on request a t  a cost comparable to that 
charged had the index been published." 

(b)(l) Section 552(a) (3) of title 5, United States Code, is amended to read as 
foyws : 

(3) Except with respect to the records made available under paragraphs (1)and 
(2) of this subsection, each agency, upon any request for records which reasonably, 
describes such records and which is made in accordance with published rules 
stating the time, place, fees, and procedures to be followed, shall make the records 
promptly available to any person.". 

(2)  Section 552(a) of such title 5 is amended by redesignating paragraph (4) as 
paragraph (5) and by inserting immediately after paragraph (3) the following new 
paragraph : 

"(4) (A) In order to carry out the provisions of this section, the Director of the 
Office of Management and Budget shall promulgate regulations, pursuant to 
notice and receipt of public comment, specifying a uniform schedule of fees ap- 
plicable to all agencies. Such fees shall be limited to reasonable standard charges for 
document search and duwlication and wrovide recoverv ofLonlv the direct costs of 
such search and duplicadon. ~ocume&s  may be furnished withou5 charge or at a 
reduced charge where the agency determines that waiver or reduction of the fee 
is in the public interest because furnishing the information can be considered 'm 
primarily benefiting the general public. But such fees shall ordinarily not be 
charged whenever- 

"(i) the person requestiug the records is an indigent individual; 
"(ii) such fees would amount, in the aggregate, for a request or series of related 

reyests, to less than $3; 
(iii) the records requested are not found; or 

"(iv) the records located are determined by the agency to be exempt from djs- 
clqsure under subsection (b). 

(B)(i) On complaint, the district court of the Gnited States in the district in 
which the complainant resides, or has his principal place of business, or in which 
the agency records are situated, or in the District of Columbia, has jurisdiction to 
enjoin the agency from withholding agency records and to order the prodaction of 

' ' (281) 
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any agency records improperly withheld from the complainant. In such a case the 
court shall consider the case de novo, with such in camera examination of the 
requested records as it finds appropriate to determine whether such records or 
any part thereof may be withheld under any of the exemptions set forth in sub- 
se$on @) of this section, and the burden is on the agency to sustain its action. 

(g) In determinin'g whether a document is in fact specifically required by an 
Executive order or statute to be kept secret in the interest of national defense or 
foreignrpolicy, a court may review the contested document in camera if it  is unable 
to  resolve the matter on the basis of affidavits and other information submitted by 
the parties. In conjunction with its in camera e~amination, the court may consider 
further argument, or an ex parte showing by the Government, in explanation 
of the withholding. If there has been filed in the record an affidavit by the head of 

t h e  agency certifying that he has personally examined the documents withheld 
and has determined after such examination that they should be withheld under 
the criteria established by a statute or Executive order referred to in subsection 
(b) (1) of this section, the court shall sustain such withholding unless, following its 
in camera examination, i t  finds the withholding is without a reasonable basis under 
such criteria. 

"(C) Notwithstanding any other provision of law, the defendant shall serve 
an anqwer or otherwise plead to any complaint made under this subsection 
within forty days after the service upon the United States attorney of the pleading 
ii; which such complaint is made, unless the court otherwise directs for good 
catse shown. 

(D) Except as to causes the court considers of greater importance, proceedings 
before the district court, as authorized by this subsection, and appeals therefrom, 
take precedence on the docket over all causes and shall be assigned for hearing 
and trial or for argument a t  the earliest practicable date and expedited in every 
way.

"(E) The court may assess against the United States reasonable attorney fees 
and other litigation costs reasonably incurred in any case under this section in 
which the complainant has substantially prevailed. In exercising its discretion 
under this paragraph, the court shall consider the benefit to the public, if any, 
deriving from the case, the commercial benefit to the complainant and the nature 
of his interest in the records sought, and whether the Government's withholding 
of the records sought had a reasonable basis in law. 

"(F) Whenever records are ordered by the court to be made available under 
this section, the court shall on motion by the complainant find whether the 
withholding of such records was without reasonable basis in law and which 
federal officer or employee was responsible for the withholding. Before such 
findings are made, any officers or employees named in the complainant's motion 
shall be personally served a copy of such motion and shall have 20 days in which 
to respond thereto, and shall be afforded an opportunity to be heard by the 
court. If such findings are made, the court shall, upon consideration of the recom- 
mendation of the agency, direct that an appropriate official of the agency which 
employs such responsible officer or employee suspend such officer or employee 
without pay for a period of not more than 60 days or take other appropriate 
disciplinary or corrective action against him. 

"(G) I n  the event of noncompliance with the order of the court, the district 
court may punish for contempt the responsible employee, and in the case of a 
uniformed service, the respoilsible member.". 

(c) Section 552(a) of title 5, United States Code, is amended by adding a t  the 
end thereof the following new paragraph: 

"(6)(A) EacW agency, upon any request for records made under paragraph 
(1) (2) or (3) of this subsection, shall- 

"(i) determine within ten days (excepting Saturdays, Sundays, and legal public 
holidays) after the receipt of any such request whether to comply with such 
request and shall immediately notify the person making such request of such 
determination and the reasons therefor, and of the right of such person to appeal 
t o i h e  head of the agency any adverse determination; and 

(i2) make a determination with respect to such appeal within twenty days 
(excepting Saturdays, Sundays, and legal public holidays) after the receipt of such 
appeal. If on appeal the denial of the request for records is in whole or part upheld, 
the agency shall notify the person making such request of the provisions for judicial 
r e ~ j e wof that  determination under paragraph (4) of this subsection. 

(B) Upon the written certification by the head of an agency setting forth in 
detailhi;personal findings that a regulation of the kind specified in this paragraph 
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ik necessitated by such factors as the volume of requests, the volume of records 
involved, and the dispersion and transfer of such records, and with the approval in 
writing of the Attorney General, the time limit prescribed in clause' (i) for initial 
determinations may by regulation be extended with respebt to specified types of 
records of specified components of such agency so as not to exceed thirty working 
days. Any such certification shall be effective only for periods of fifteen months 
following publication thereof in the Federal Register. 

"(C) In  unusual circumstances as specified in this subparagraph, the time limits 
prescribed pursuant to subparagraph (A), but not those prescribed pursuant to 
subparagraph (B), may be extended by written notice to the requester setting 
forth the reasons for such extension and the data on which a determination is 
expected to be dispatched. No such notice shall specify a date that  would result 
in an extension for more than 10 days. As used in t h i ~  subparagraph, 'unusual 
circumstancesJ means, but only to  the extent reasonably necessary to  the proper 
processing of the particular request- 

"(i) the need to search for and collect the requested records from field facilities 
or'pther establishments that  are separate from the office processing the request; 

(ii) the need to assign professional or managerial personnel with sufficient 
experience to assist in efforts to locate records that  have been requested in cate- 
gorical terms, or with sufficient competence and discretion to aid in determining by 
examination of large numbers of records whether they are exempt from compulsory 
disclosure under this section and if so, whether they should nevertheless be made 
available as a matter of sound policy with or without appropriate deletions; 

"(iii) the need for consultation, which shall be conducted with all practicable 
speed, with another agency having a substantial interest in the determination of 
the request or among two or more components of the agency having substantial 
subject-matter interest therein, in order to resolve novel and difficult questions of 
law or policy; and 

"(iv) the death, resignation, illness, or unavailability due to exceptional circum- 
stances that  the agency could not reasonably foresee and control, of key personnel 
whose assistance is required in processing the request and who would ordinarily be 
readily available for such duties. 

"(D) Whenever practicable, requests and appeals shall be processed more 
rapidly than required by the time periods specified under (i) and (ii) of sub
paragraph (A) and paragraphs (B) and (C). Upon receipt of a request for specially 
expedited processing accompanied by a substantial showing of a public interest 
in a priority determination of the request, including but not limited, to requests 
made for use of any person engaged in the collection and dissemination of news, 
an agency may by regulation or otherwise provide for special procedures or 
the waiver of regular procedures. 

"(E) An agency may by regulation transfer part of the number of days of the 
time limit prescribed in (A) (ii) to the time limit prescribed in (A) (i). In the event 
of such a transfer, the provisions of paragraph (C) shall apply to the time limits 
prescribed under such clauses as modified by such transfer. Any person making 
a request to any agency for records under paragraph (I), (2), or (3) of this sub- 
section shall be deemed to have exhausted his administrative remedies with respect 
to such request if the agency fails to comply with the applicable time limit pro- 
vision of this paragraph. If the Government can show exceptional circumstances 
exist and that the agency is exercising due diligence in responding to the request, 
the court may retain jurisdiction and allow the agency additional time to conlplete 
its review of the records. Upon any determination by an agency to comply with a 
request for records, the records shall be made promptly available to such person 
making such request. Any notification of denial of any request for records under 
this subsection shall set forth the names and titles or positions of each person 
responsible for the denial of such request.". 

SEC. 2. (a) Section 552(b) (1)of title 5, United States Code, is amended to read 
as follows: 

"(I) specifically required by an Executive order or statute to be kept secret 
in the interest of national defense or foreign policy and are in fact covered bv 
such order or statute;". 

(b) Section 552(:) of title 5, United States Code, is amended by adding a t  the 
end the following Any reasonably segregable portion of a record shall be pro- 
vided to any person requesting such record after deletion of the portions which 
are e x e m ~ t  under this subsection.". 

SEC.3.*~ection 552 of title 5, United States Code, is amended by adding a t  the 
end thereof the following new subsections: 



i r  (d) On or before March 1 of each calendar year, each agency shall submit a 
report covering the preceding calendar year to the Committee on the Judiciary 
of the Senate ,and the Committee on Government Operations of the House of 
Ryresentatives, which shall include

(1) the number of determinations made by such agency not to comply with 
requests for records made to such agency under subsection (a) and the reasons for 
each such determination; 

"(2) the number of appeals made by persops under subsection (a) (6), the result 
of such appeals, and the reason for the action upon each appeal that  results in a.
de;ial of information; , 

(3) the names and titles or positions of each person responsible for the denial 
of records reauested under this section. and the number of instances of ~ar t ic i 

a copy of every rule made by such agency regarding this section; 
"(5) the total amount of fees collected by the agency for making records avail-

abfe under this section; 
(6) a copy of every certification promulgated by such agency under subsection 

(a)'1(6)(B) of this section; and 
(7) such other infofmation as indicates efforts to administer fully this section. 

The Attorney General shall submit an annual report on or before March 1of each 
calendar year which shall include for the prior calendar year a listing of the 
number of cases arising under this section, the exemption involved in each case, 
the disposition of such case, and the cost, fees, and penalties assessed under 
subsections (a)(3) (E), (F), and (G). Such report shall also include a description 
of the efforts undertaken by the Department of Justice to  encourage agency 
co~pl iancewith this section. 

(e) For purposes of this section, the term 'agency' means any agency defined in 
section 551(1) of this title, and in addition includes the United States Postal 
Service, the Postal Rate Commission, and any other authority of the Government 
of the ,ynited States which is a corporation and which receives any appropriated
funds. 

SEC.4. There is hereby authorized to be appropriated such sums as may be 
necessary to assist in carrying out the purposes of this Act and of section 552 of 
title 5, United States Code. 

SEC.5. The amendments made by this Act shall take effect on the ninetieth 
day beginning after the date of enactment of this Act. 

Mr. KENNEDY.Mr. President, I ask unanimous consent that Mr. 
Thomas Susman and Mrs. Hank Phillippi, of the staff of the Subcom
mittee on Administrative Practice and Procedure, Mr. Al Friendly 
and Mr. Al From, of the staff of the Committee on Government 
Operations, and Mr. Paul Summit and Mr. Dennis Thelen, of the 
staff of the Committee on the Judiciary, be accorded the privilege of 
the floor during the consideration of this measure. 

The PRESIDINGOFFICER.Without objection, i t  is so ordered. 
Mr. KENNEDY.Mr. President, I yield myself such time as I may 

use. 
The Supreme Court of the United States observed a few years ago 

that: 
It is now well established that the Constitution protects the right to receive 

information and ideas. 

Continued the Court, 
This right to receive information and ideas is fundamental for our free society. 

An important objective behind the Freedom of Information Act, 
passed by Congress in 1966, is to give concrete meaning t? one aspect 
of this right to receive information-the right to receive information 
from the Federal Government. This is no meager right. The processes 
of Government touch almost every aspect of our lives, every day. From 
the food we eat to the cars we drive to the air we breathe; Federal 
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agencies constantly monitor and regulate and control. Our Govern- 
ment is the biggest buyer and the biggest spender in the world. I t  
taxes and subsidizes and enforces. And it generates tons of paperwork 
as it goes about its business. 

The Freedom of Information Act guarantees citizen access to Gov- 
ernment information and provides the key for unlocking the doors to a 
vast storeroom of information. The protections of the act thus become 
protections for the public's right to receive information and ideas. 
And the accomplishments of the act become fuller implementation of 
the first amendment of the Constitution. 

There is another significant purpose behind the Freedom of In- 
formation Act, perhaps best stated by Justice Brandeis when he wrote : 

Publicity is justly commendable as a remedy for social and industrial disease. 
Sunlight is said to be the best disinfectant, and electric light the most effective 
policeman. 

Chief Justice Warren echoed this recently when he said that secrecy 
"is the incubator for corruption." We have seen too much secrecy in 
the past few years, and the American people are tired of it. Secret 
bombing of Cambodia, secret wheat deals, secret campaign contribu- 
tions, secret domestic intelligence operations, secret cost overruns, 
secret antitrust settlement negotiations, secret White House spying 
operations-clearly an open Government is more likely to be a re- 
sponsive and responsible Government. And the Freedom of Informa- 
tion Act.is designed to open our Government. 

Finally, the Freedom of Information Act is basic to the maintenance 
of our democratic form of government. President Johnson said on 
signing the FOIA t h a t  

A Democracy works best when the people have all the information that the 
security of the nation permits. 

The people can judge public officials better by knowing what they 
are doing, rather than only by listening to what they say. But to know 
what Government officials are doing, the people must have access to 
their decisions, their orders, their instructions, their deliberations, 
their meetings. The Freedom of Information Act provides an avenue 
to public access to the records of Government. Through these records 
the public can better judge, weigh, analyze, and scrutinize the ac- 
tivities of public officials, making sure at every turn that Government 
is being operated by, of, and for the people. And that Government is 
fully accountable to the people. 

The Freedom of Information Act contains three basic subsections. 
The h s t  sets out the affirmative obligation of each Government agency 
to make information available to the public, with certain information 
to be published and other information to be made available for public 
inspection or copying. Remedies are provided for noncompliance: No 
regulation, policy, or decision can affect any person adversely if i t  is 
not published as required, and any person improperly denied informa- 
tion can go to court to require disclosure. The second subsection con- 
tains exceptions to the general mandatory rule of disclosure, for mat- 
ters such as properly classified information, trade secrets, internal 
advice memoranda, personnel and investigatory files. The third sub- 
section makes clear that the Freedom of Information Act authorizes 
only withholding "as specifically stated" in the exemptions and that . 
the act "is not authority to withhold information from Congress." 



I think that it is important to point out that the act attempts to 
strike a proper balance between disclosure and nondisclosure, pro- 
viding protection for information where legitimate justification is 
present. Congress has circumscribed napowly the boundaries of 
justifiable withholding-in the act's exemptions. Agencies have no 
discretion to withhold information that does not fall within one of 
those exemptions. I t  is equally dear, however, that agencies have a 
definite obligation to release information-even, where u-ithholding 
may be authorized by the language of the statute-%-here the public 
interest lies in disclosure. Congress certainly did not intend the exemp- 
tions of the Freedom of Information Act to be used to prohibit dis- 
closure of information or to justify automatic withholding. This is a 
frequent misunderstanding, shared by many Government officials 
who insist on citing the act as forbidding release of requested informa- 
tion in specific cases. I n  fact, the exceptions to required disclosure are 
only permissive and mark the outer limits of infomiation that may be 
withheld. 

The Freedom of Informa tion Act grew out of the efforts of a special 
House subcommittee and the Senate Subcommittee on Administrative 
Practice and Procedure in the mid-1960's. The Administrative Proce- 
dure Act had attempted to open up Government records in 1946, but 
it failed to provide any remedy for wrongful withholding of informa- 
tion. It iequired persons seeking information to be "properly and 
directly concerned," and i t  allowed administrators to withhold in- 
formation where secrecy was required "in the public inte~est" or 
where i t  was considered "confidential for good cause found." With 
~iipport  and encouragement by the press, Congress, in 1966, enacted 
the Freedom of Information Act guaranteeing thc public an enforceable 
right to Government records in the broadest sense. 

Shortly after I took over as chairman of the Administrative Bractice 
Subcommittee, we undertook a review of agency practices and court 
decisions under the Freedom of Information Act. We found that many 
agencies had not yet brought their regulations and procedures into 
line with the requirements of the act, hut we concluded that additional 
time would be useful to allow them to come into compliance before 
looking to legislative proposals to change the still-new law. Many of 
the areas of the act where language was, considered unclear or am- 
biguous were being interprebed by the courts, and we believed that 
the development of a body of case law on the act would be a useful 
predicate to any legislative attempt at  clarification. 

I n  1972 a House subcommittee conducted extensive hearings on tthe 
operation of the Freedom of Information Act and concluded that there 
were major gaps in the law through which agencies were able to justify 
unnecessary delays, to place unreasonable obstacles in the way of 
public access, and to obtain undue aithholdiug of information. The 
final report of the House Goveimment Operatione Committee described 
the failure of the act to realize fully its lofty goals because of agency 
antrgonism to its objectives. 

When Congress passed the Freedom of Information Act, i t  issued a 
rude of Government that all information with some valid exceptions 
was to be made available to the American people-no questions 
asked. The exceptions-intended~to safeguard vital Defense and State 
secrets, personal privacy, trade secrets, and the like-were only permis- 
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sive, not mandatory. When in doubt, the department or agency was 
supposed to lean toward disclosure, not withholding. 

But most of the Federal bureaucracy already set in its ways never 
got the message. They forgot they are the servants of the people-the 
people are not their servants. 

Agency officials appeared and actually testified under oath that 
they had to balance the Government's rights against the people's 
rights. The Government, however, has no rights. I t  has only limited 
power delegated to it from we, the people. 

Last year, my Subcommittee on Administrative Practice and 
Procedure began its efforts to define the loopholes in the Freedom of 
Information Act and to design legislation to close them. After exten- 
sive hearings, I introduced S. 2543, which focused on the procedural 
obstacles to timely access to Government information. Through 
subcommittee and full committee consideration, we amended and 
improved some of the sections of the bill. And on May 8 the Judiciary 
Committee unanimously ordered the bill reported, as amended. 

S. 2543 makes a number of changes in the present Freedom of 
Information Act. Let me briefly outline all of the changes made by 
the bill, and then discuss in greater detail what I consider to be some 
of its most significant provisions. 

First. Indexes. Under present law, indexes of agency opinions, 
policy statements, and staff manuals must be made available to the 
public. To increase the availability of these indexes, S. 2543 requires 
fheir publication unless i t  would be "unnecessary and impractical." 
This should especially increase their availability to libraries, which 
play a vital role in making information widely available to the people. 

Second. Identifiable records. Under present law a request must be 
made for "identifiable records." Since some agencies have used this 
requirement to evade disclosure of public information, S. 2543 requires 
only that the request ('reasonably describes" the records sought. 

Third. Search and copy fees. Each agency presently sets its own 
schedule of fees without review or su ervision. Exaggerated search 
charges and extravagant charges for I!'egal review time can provide 
effective obstacles to public access to Government information. S. 2543 
requires the Office of Management and Budget to set uniform fees, 
which will only cover direct costs of search and duplication, eliminating 
any possibility of padded fees or charges for peripheral services. These 
fees may be waived or reduced under specXc circumstances set out - - - .-
i n  the bill. 

Fourth. Venue. The bill establishes alkernate concurrent venue for 
Freedom of Information cases in the District of Columbia, which has 
built up a special expertise in such cases. 

Fifth. Expedition and appeal. Freedom of Information cases are 
under present law to be expedited in the trid court. The bill adds 
a congressional intent that expedition of Freedom of Information 
cases extends to the appellate level also. 

Sixth. In  camera and de novo review. Presently de novo review with 
in camera inspection of documents is allowed in all cases except where 
withholding is justzed as being in the interest of national defense 
or foreign policy. This exception is dictated by the Supreme Court's 
interpretation of the Freedom of Information Act in the case of 
Environmental Protection Agency against Mink. S. 2543 would 



reverse Mink and extend full in camera judicial review to all areas, 
including those involving classified documents. Specific procedures 
are set out in the bill for courts to follow where classification decisions 
are reviewed. 

Seventh. Attorneys' fees. S. 2543 would allow recovery from the 
Government of attorneys' fees where the plaint8 in a Freedom of 
Information action substantially prevails and where recovery would 
be in the public interest. The bill contains criteria to govern the court's 
award of these fees. 

Eighth. Answer time in  court. The Government presently has 60 
days to respond to a complaint in the Federal District Court. Private 
parties have 20 days. The bill would expedite the Government's 
response time, allowing 40 days for its answer. The c o ~ ~ r t  may grant 
an extension of time, or may shorten the response time, for good cause 
shown. 

Ninth. Sanction for withholding. S. 2543 adds a new government 
accountability provision whereby if the court in a freedom of informa- 
tion case, after a hearing, h d s  the withholding to have been without 
a "reasonable basis in law," the official responsibile can be disciplined 
or suspended by direction of the courts for up to 60 days. This should 
eliminate many of the cases where obstinate officials disregard the 
law in order to minimize embarrassment to the agency. 

Tenth. Administrative deadlines. S. 2543 sets deadlines for agency 
handling of freedom of information requests: 10 days for the initial 
reply and 20 days on appeal. It sets up a certification procedure for 
extraordinary cases-where a large magnitude of documents subject 
to numerous requests are widely disbursed geographically-allowing 
30 days for the initial answer ti~ne. And i t  provides that 10 days may 
be added to either the reply or appeal time if "unusual circi~mstancrs," 
as narrowly defined by the bill, are presented. 

Eleventh. Exemption (b) (1). I n  its only amendment of a substnn- 
tive exemption in the FOIA, S. 2543 makes clear the duty'of a court 
reviewing withholding of classified material to determine whether a 
claim based on national defense or foreign policy is in fact justified 
under statute or executive order. Thus the court will not take an 
official's word for the propriety of the clsssification, but will loolr to  
the substance of the information to see if i t  had been properly classified. 

Twelfth. Responsible officials. The names and positions of all 
government officials responsible for denying freedom of information 
requests are required by S. 2543 to be noted in denials and reported 
annually to the Congress. This supplements the sanctions section in 
encouraging personal acc.ountability on the part of government officials 
who would withhold information. 

Thirteenth. Segregable reco~ds. S. 2543 adds a new provision to 
the act stating that if exempt portions of requested records or files 
are severable, they should be severed-or deleted, as the case may 
be-and the nonexempt portions disclosed. Many courts are requiring 
this now, and the bill emphasizes the desirability of this approach in 
providing specifically that courts may order disclosure of "portions" 
of files or records as well as entire files or records. 

Fourteenth. Reporting. S. 2543 requires annual reporting of agency 
handling of freedom of information requests to Congress. Specific 
information useful to the oversight functions of Congress in assessing 
implenlentation of the bill and the act is required in the report. 



Fifteenth. Agency definition. The bill expands the definition of 
agency under the Freedom of Information Act to include the Postal 
Service, and Government corporations, such as the National Railroad 
Passenger Corporation. 

Sixteenth. Authorization. S. 2543 contains language authorizing- 
appropriations for such sums as may be necessary to assist in carrying 
out agency freedom of information activities, although i t  is expected. 
that funds will be appropriated only for special or supplemental 
agency activities and not for the routine processing of requests. 

Seventeenth. Effective date. S. 2543 will become effective 90 days 
after enactment, to give the agencies time to adapt their internal 
procedures to the requirements of the new law. 

R4r. President, I would now like to focus on some of the most 
significant portions of t,he bill we are considering today and elaborate 
on the purposes and objectives of the legislation in those areas. 

One of the key provisions is the near subsection 552(a)(4)(F') 
proposed by the bill. Under this subsection if the court determines 
that the Federal employee or official responsible for wrongfully with
holding information from the public has acted without a reasonable 
basis in law, i t  may order the employee or official be disciplined or 
suspended from employment up to 60 days. Specifically, the subsection 
reads as follows: 

Whenever records are ordered by the court to be made available under this 
section, the court shall on motion by the complainant find whether the with- 
holding of such records was without reasonable basis in law and which Federal 
officer or employee was responsible for the withholding. Before such findings are 
made, any officers or employees named in complainant's motion shall be personally 
served a copy of such motion and shall have 20 days in which to respond thereto, 
and shall be afforded an opportunity to be heard by the court. If such findings 
are made, the court shall, upon consideration of the recommendation of the 
agency, direct that an appropriate official of the agency which employs such 
responsible officer or employee suspend such officer or employee without pay 
for a period of not more than 60 days or take other appropriate disciplinary or 
corrective action against him. 

The Freedom of Information Act has been in operation for almost 
7 years, but one of its great failures is that i t  does not hold Federal 
officials accountable for withholding information required by the act 
to be made public. The only mechanism for enforcing the mandates 
of the Freedom of Information Act has been for individuals to go 
to court for an injunction, on a case-by-case basis, with great cost 
and delay. This is an expensive and not always an effective approach. 
The sanction is intended to encourage administrators responsible 
for carrying out the Freedom of Information Act to make sure that 
their actions faithfully carry out the terms of that law. 

Former Attorney General Richardson observed in our hearings 
t h a t  

The problem in affording the public more access to official information is not 
statutory but administrative. 

He indicated t h a t  
The real need is not to revise the act extensively but to improve compliance. 

That is precisely why we included this sanction in S. 2543. 
There are three problems to which this new accountability provision 

addresses itself: where officials refuse to follow clear precedent, forcing 
a requester to go to court despite the clarity of the disclosure require- 



ment in the spec& case; where officials deny reves t s  withbut 
bothering to,infosm themselves of the mandates of the law; and where 
obstinacy provides the obvious basis for the official's refusal to disclose 
information. Let me provide some examples, both from our hearing 
record and from the subcommittee's day-to-day involvement with 
agencies on FOI problems. 

Mr. Ma1 Schechter, a senior editor of Hospital Practice magazine, 
provided the subcommittee with an egregious example of agency han- 
dling of his freedom of information requests. He had for several years 
been attempting to obtain from the Social Security Administration 
access to medical survey reports done on nursing homes and other 
medical facilities receiving Federal payments under medicare. 
Mr. Schechter finally brought legal action under the Freedom of 
Information Act, and the district court here in the District of Columbia 
granted him access to 15 reports on nursing homes in the Washington 
metropolitan area. The Government did not appeal. 

The safe assumption would have been that the next time Mr. Schech- 
ter asked for access to a medical survey report, it  would be made 
promptly available to him; this was not the case. For in response to 
his next request for similar documents, the Social Security Aclminis- 
tration refused access and stated that they did not acquiesce in the 
opinion of the court. Mr. Schechter had to go to court again. 

Tbe situation is epidemic in the area of requests for information 
which the Government considers "confidential" but which is neither 
commercial nor financial. While the language of the fourth exemption 
of the Freedom of Information Act may on its face have been slightly 
ambiguous on this point, numerous courts have unanimously held 
that for information which does not constitute trade secrets to be 
withheld under this exemption, the information must be both con- 
fidential and commercial, or both confidential and financial. Agency 
refusals to acquiesce in this clearly correct judicial interpretation 
have been frequent, but in light of the clarity of the case law on the 
subject the earlier position on this issue could no longer be considered 
as having a reasonable basis in law. 

One of our witnesses, Mr. Peter Shuck, told of a lawsuit brought to 
obtain access to Agriculture Department inspection reports on meat 
processing plants. His suit was successful and the Government did 
not appeal. About a year later, however, USDA refused to turn over 
similar reports to another requester, alleging that they were exempt 
from disclosure under the FOIA. Only after Mr. Shuck's attorney 
intervened on behalf of this second requester did the USDA release 
reports. 

If the persons responsible for the decisions in the nursing home and 
meat inspection cases knew that their actions the second time around 
might have resulted in the imposition of administrative sanctions by 
a Federal judge, their responses would likely have been different. 
Access would have been expedited, and resort to the courts un
necessary. 

I n  some circumstances agency officials refuse access to information 
merely because they do not want i t  released, and they practically 
dare the requester to bring them to court. One example from our hear- 
ing will suffice to illustrate this problem. 

Pursuant to statute the Office of Economic Opportunity must 



prepare an annual report. A report for fiscal 1972 was prepared prior 
to the decision by the administration to dismantle OEO, but the 
report was not submitted to Congress and was not released. Two 
indi;viduals requested and ere denied access to the report. They filed 
suit under the Freedom of Information Act. 

The required disclosure of this document was so clear that the 
Justice Department took the position it would not defend OEO in 
court on the question of access to that report. Where the law was 
clear, and their lawyers wouldn't even defend them, OEO officials 
nevertheless persisted withholding the report until the last moment 
in court. If the responsible officials a t  OEO knew that their actions 
could result in the imposition of administrative srtnctions, perhaps the 
citizens requesting the information would not have had to wait so 
long for a final adjudication of their rights. 

In  one instance, an agency official refused access to documents 
because he did not think they ought to be made available to the 
requester, although during a subsequent review it became clear that 
this official had not even considered application of the Freedon1 of 
Information request. In  another, an agency lawyer articulated the 
basis for refusing access to records thusly: the material requested was 
written before 1967-so the act would not apply, he surmised-and 

.the requester had not given any reason why he needed the information. 
These are cases that would likely not have arisen if the sanctions 
provision had been a part of the law a t  that time. 

The concept of administrative sanctions for the nonperformance of 
a Federal official's duties is not a new one, nor is the concepl of 
sanctioning a Government official for noncompliance with disclosure 
laws. 

Under title 5 of the Code of Federal Regulations, a Federal employee 
can be reprimanded or suspended without the benefit of a hearing. 
That sanction applies to a wide range of derelictions canging from 
insubordination to tardiness to failure to follow work regulations. 
Under the adverse action procedures an employee may be suspended 
for more than 30 days or removed from his job. Although a hearing is 
required, i t  is not held until after an employee is removed. An adverse 
action is used where i t  is determined that the employee should be 
disciplined or removed for the efficiency of the service. And under the 
conflict of interest regulations an employee who is involved in an 
activity that may give the appearance of conflict and that may affect 
public confidence in the Government may be administratively re- 
assigned without a hearing or right of review. 

The administrative sanctions section of S. 2543 provides only that 
if a Federal judge has found the withholding of a document was 
without reasonable basis in law, the responsible employee-after being 
given notice and a hearing to present his 'own defense-may be subject 
to certain sanctions in the discretion of the judge. The recornmendartion 
of the agency involved, as to the appropriate sanction, is to be taken 
into account. This is certainly more protective of a Government 
employee's rights than those in existing Civil Service regulations. 
Here, only officials or employees who have clearly violated the law 
are subject to sanctions-not too great a penalty for guaranteeing t,he 
public's right to an open Government. 



Fifteen States have penalties for violation of their freedom of infor- 
mation of public records statutes. Most of these penalties are criminal 
in nature and charge the violating official with a misdemeanor. A list 
of the State laws with a brief description of the penalties they provide 
appears in the committee report on S. 2543 at page 63. 

In  a recent case in the New York Federal dist.rict court, a court 
ordered imposition of a $5,000 sanction against a party to private 
litigation who obstructed the discovery of information by the adverse 
party under the Federal Rules of Civil Procedure. The concept of 
imposing sanctions to guarantee a right of access to information is 
thus not a novel one in the law. 

The administrative sanctions contained in S. 2543 will create an 
incentive to Government administrators to withhold information 
from the public only when the Freedom of Information Act specifically 
exempts disclosure. Without such a sanction the act will remain a 
right without an effective remedy. 

Now I would like to turn to another important feature of S. 2543, 
which is reflected in two provisions of the bill. That is the strong 
statement against commingling of exempt with nonexempt materials 
in order to prevent disclosure of the latter, and against withholding 
records where deletions would as well serve the purposes of the 
exemption under which they are withheld. Section 552(a) (4) (B)(i) 
provides that the court shall in Freedom of Information Act actions 
"consider the case de novo, with such in camera examination of the 
requested records as it h d s  appropriate to determine whether such 
records or any part thereof may be withheld under any of the exemp- 
tions set forth in subsection (b) of this section, and the burden is on 
the agency to sustain its action." 

Furthermore, a new sentence is added to section 552(b) stating: 
Any reasonably segegable portion of a record shall be provided to any person 

requesting such record after deletion of the portions which are exempt under this 
section. 

Taken together these provisions are intended to require agencies, 
and courts, to look a t  the information requested-not the title of 
the document or a restricted-access stamp or the fact that the record 
is in a file marked "Coddential" or "Investigation2'-to determine 
whether the information should be released under the Freedom of 
Information Act. 

When I originally introduced S. 2543 in October 1973, the new 
sentence added to section 552 (b) would have read as follows : 

If the deletions of names or other identifying characteristics of individuals 
would prevent an inhibition of informers, agents, or other sources of investigatory 
or intelligence information, then records otherwise exempt under clauses (1) and 
(7) of this subsection, unless exempt for some other reason under this subsection, 
shall be made available with such deletions. 

During subcommittee consideration of the legislation i t  became 
clear that i t  would be desirable to apply this deletion principle to other 
exemptions. For example, deletion of names and identifying char- 
acteristics of individuals would in some cases serve the underlying 
purpose of exemption 6, which exempts '(personnel and medical files 
and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of privacy." Deletion of formulas or statistics 
or figures may also in many cases entirely fulfill the purpose of the 



fourth exemption, designed to protect "trade secrets and commercial 
or financial information obtained from a person and privileged or 
confidential." Thus the objectives and purposes of these exemptions, 
as well as of exemptions (1) and (7), could equally be served by 
selective deletions while the basic document or record or He could 
otherwise be made available to the public. 

I t  is upon this background that the new language in the Freedom 
of Information Act must be read. The Association of the Bar of the 
City of New York, in its recent report on freedom of information 
legislation, indicated its conclusion that the deletion or "savings 
clause" is "in its original form one of the most s i d c a n t  proposed 
amendments of the FOIA. I t  seems very important," stated the 
association, "that this deletion concept be included in any final 
amendment, and be expanded to cover other reasons for nondisclosure 
and all exemptions." This is precisely what we had in mind, Mr. Presi- 
dent, in amending the original language. As stated in the committee 
report, page 32: 

The amended language is intended to encompass the scope of this original 
proposal but to apply .the deletion principle to all exemptions. 

With the new provisions i t  should be clear that there can be no 
blarkzt claim of confidentxity under any of the exemptions. In  
connection with this objective, 5.3343 proposes specifically to reaf6rm 
the discretion of the courts through in camera inspection to examine 
each an_d every_ element-of~gquested files or-r_eecCords, The Senate 
report in this respect cites with approval the type of procedure set 
out in the District of Columbia Court of Appeals in the case of Vaughn 
against Rosen, requiring the Government to sustain its burden of 
justifying its withholding of each element of a contested file or record. 
That p r o s u r e  igcons$ent wjthpur intent that o - n ~ ~ y g , r & ~ o ~  records 
which are specifically exempt may 'Eie withleld Trom pu lic disclosure. 
This shGi1d"result in h i a e u i n  possi6le'd~Ec~o~uFe-~~rid-~sZoEsiSient 
with the original congressional purpose in enacting the Freedom of 
Information Act. 

This new requirement is also consistent with most judicial pro- 
nouncements in Freedom of Information Act cases, although un
fortunately some courts are not adhering to the principle under some 
exemptions. The new langauge in S. 2543 should extend this deletion 
principle to all cases, involving all exemptions. As one court observed, 
"it is a violation of the act to withhold documents on the ground that 
parts are exempt and parts nonexempt." '(Suitable deletion may be 
made," said the court. I n  another case the court found that the 
legislative history of the Freedom of Information Act "does not 
indicate . . . that Congress intended to exempt an entire document 
merely because i t  contained some confidential information." And 
another court said that "identifying details or secret matters can be 
deleted from a document to render i t  subject to disclosure." 

When the Freedom of Information Act, as amended, refers to 
disclosure of "any part" of a record or to "any reasonably segregable 
portion of a record" this is intended to provide for release of the 
record after deletion of the names of informers or sources of informa- 
tion formulas or financial information, confidential investigatory tech- 



niques, and the like, depending on the exemption involved. The 
legislative history of the act and the case law construing i t  is adequate 
to provide the basis {for those exemptions, against which 'this dele tion 
principle can be applied and measured. 

I would like to take a few minutes tormention some other areas 
where S. 2543 would strengthen the public's right to Government 
information. These involve providing meaningful judicial review of 
classification decisions, setting firm time deadlines for agency re- 
sponses to information requests, and eliminating abuses in the charging 
of fees for handling Freedom of Information Act requests, and allow- 
ing recovery of attorneys' fees in successful court actions. 

Before January 23,1973, i t  was generally thought that the de nove 
review required in Freedom of Information Act cases by section 552(a) 
(3) of the act applied to documents withheld under all nine exemp- 
tions, and that contested documents under all exemptions could be 
examined in camera by a court deciding whether withholding was 
justified. On that day, however, the Supreme Court handed down its 
decision in Environmental Protection Agency against Mink, in which 
Congresswoman Patsy Mink was attempting to obtain documents 
relating to the effect of the proposed Amchitka atomic test. The 
Supreme Court, upholding nondisclosure, held that where information 
is claimed to be required by Executive order to be kept secret in the 
interest of National Defense and Foreign Policy, the Freedom of 
Information Act does not permit an attack on the merits of the 
classification decision. Thus where the document requested on its face 
bears a classification marking, in camera review serves no useful' 
purpose. 

S. 2543 addresses both aspects of the Mink decision-the review
ability of classification decisions in freedom of information cases and 
the related matter of in camera inspection of records in the course 
of such review. Under the amended exemption (b)(l), courts must 
determine whether documents in issue are "in fact co,veredn by an 
Executive order or statute in the interest of national defense or 
foreign policy. In order to make this factual determination, the courts 
mill have discretion to examine the contested documents in Canada. 

The bill sets out some procedures to guide judicial re~iew of the 
propriety of withholding classified documents. In  making its factual 
determination, the court must first attempt to resolve the matter 
on the basis of affidavits and other information submitted by the 
parties. If i t  does decide to consider the documents in camera, the 
court may consider further argument by both parties, ,may talc@ 
further expert testimony, and may in some cases of, a particularly 
sensitive nature entertalk an ex parte sl~owing by the Government. 
This ex parte showing would represent an exception to. the, normal 
judicial procedures. Although it may be requested frequently by the 
Government in order to gain some advantage over its opponent in 
court, I do not believe that courts should in~tiat~e such a procedure 
lightly. I t  should be used only in the most esceptiona1 cases, perhaps 
where the court determines that involvement of plaintiff's counsel 
in that aspect of the case would itself pope a threat to nationar 
security. If the head of the agency involved, and tfhis means a 
commission chairman, cabinet oficial or independent agency admin- 
istrator, files an affidavit with the court certifying that he has 
personally reviewed the contested documents and finds ihern properly 



withheld under the standards of the applicable Executive order, then 
the court must resolve whether, in its view, the determination by 
the agency head is in fact reasonable or unreasonable. 

That affidavit should specify which information be required to be 
kept secret and the reasons for this conclusion. The Court can then 
order disclosure of the material if i t  finds t.he withholding to be 
without a reasonable basis under the order of statute. 

Clearly, Mr. President, the classification system is noted more for 
its abuses than for its protection of legitimate Government secrets. 
In  May 1973 the House Government Operations Committee issued 
a report on Executive classification of information that concluded 
that there has been "widespread overclassification, abuses in the use 
of classification stamps, and other serious defects in the operation 
of the security classification system." The committee found the. 
existing classification order inadequate in many respects and thus 
projected continuing problems in this area. 

When he issued a new Executive order on classification in March 
1972, President Nixon acknowledged the widespread abuses raging 
under the existing classification process. Let me quote from President 
Nixon's statement on the issue. 

Unfortunately, the system of classification which has evolved in the United 
States has failed to meet the standards of an open and democratic society, 
allowing too many papers to be classified for too long a time. The controls 
which have been imposed on classification authority have proved unworkable, 
and classification has frequently served to conceal bureaucratic mistakes or to 
prevent embarrassment to officials and administrations. 

In our subcommittee hearings last spring retired Air Force security 
analyst William Florence obsgrved t h a t  

There is abundant proof that the false philosophy of classifying information 
in the name of national security is the source of most of the secrecy evils in the 
executive branch. 

Mr. Florence then listed what he considered the reasons most, 
common!y used for classifying information, and I would like to read 
this list for my colleagues: 

First, newness of the information; 
Second, keep it out of the newspapers; 
Third, foreigners might be interested ; 
Fourth, do not .give i t  away-and you hear the old cliche, do not 

give it to them on a silver platter; 
Fifth, association of separate nonclassified items; 
Sixth, reuse of old information without declassification; 
Seventh, personal prestige; and 
Eighth, habitual practice, including clerical routine. 

,.This sentiment was echoed and the list expanded somewhat by 
retired Rear Adm. Gene LaRocque, who observed in testimony on 
the House, side that for the vast majority of classified information, 
the reasons for classification are: 

To keep it from other military services, from civilians in their own service, from 
civilians in the Defense Department, from the State Department, and of course, 
from Congress. 

I t  is therefore crucial that there be effective judicial review of execu- 
t i ~ ebranch classification decisions if the most far reaching barricade 
of unjustified secrecy in Government is to be penetrated. S. 2543 is 
designed to provide just such effective judicial review. 



Another problem which this bill addresses itself to, Mr. President, 
is that of undue delays in agency handling of Freedom of Information 
requests. Time and again our witnesses from the private sector decried 
the unreasonable and unnecessary delays that are involved in agency 
responses to requests for information under the act. Our record abounds 
with example upon example where a request was followed by periods 
of long silence, with the &st word back from the agency often unre- 
sponsive. Earlier this spring my Subcommittee on Administrative 
Practice and Procedure opened oversight hearings on administration 
.of the Freedom of Information Act at  the Internal Revenue Service, 
and we continued to find delays endemic in that agency's process. 
Clearly legislative restrictions and guidance are necessary to meet this 
kind of problem 

S. 2543 establishes time deadlines for the administrative handling 
of Freedom of Information requests. I t  requires agencies to determine 
within 10 working days whether to comply with a request, and gives 
them an additional 20 days to respond to an appeal or any denial of 
access at  the initial stage. Agencies can by regulation shift time from 
the appeal to the initial reply period, but would have to do this across 
-the board, not selectively as to types of documents. 

Where there are specific types of documents in large quantities, 
subject to numerous requests, spread geographically, then the bill 
provides for a certification procedure allowing the agency 30 days for 
the initial response time. This is to be considered an exceptional 
rocedure, and I believe that our use in the Senate report of the 

fmrnigration and Naturalization Service example best illustrates the 
committee's intention with regard to tGs section. INS processes an 
average of 90,000 formal requests for records each year, seeking access 
to 1or more of the 12 million individual files dispersed and frequently 
transferred between 57 widely scattered service offices and 10 Federal 
records centers. Few other agencies will be able to rival this example; 
but then few other agencies should be allowed to take advantage of this 
special certification process. 

Under S. 2543 an agency may, by notifying the requester, obtain a 
limited extension for a period not to exceed 10 days of either the initial 
or appellate time limits-but not both. If the agency has certified a 
longer period of time for its initial response as to records sought, 
then no additional time extension may be obtained for this period. 

Mr. President, I recognize that the sections of the bill imposing 
deadlines might be subject to abuse by the agencies because they are 
not airtight. And history has convinced us that whenever there are 
loopholes in procedural legislation, there is a tendency for adminis- 
trators to navigate their agencies through them at each opportunity. 
Nonetheless, we have tried to tighten substantially the exceptions to 
our basic time limits. We have tried to deiine their perimeters in the 
legislation and in a rather extensive report on this point. And we will 
be requiring agencies to report their practices to the Congress each 
year, so that both the House and Senate subcommittees with oversight 
responsibilities can exercise those responsibilities effectively. Certainly 
language of these escape clauses was not lightly arrived at. We do 
not expect them to be lightly invoked. 

The press often has special problems with if,^ need to obtain infor- 
mation in a timely manner, and testimony at our hearings reflected 



illow delays in agency responses to press requests can particularly 
frustrate the operation of the Freedom of Information Act from its 
perspective. A new provision is included in the law to promote ex- 
pedited handling of any requests which is "accompanied by a sub- 
stantial showing of a public interest in a priority determination of the 
request." I believe that this will assist the press in its efforts to obtain 
Government information. It sho~lld also assist others who have a 
special need for expedited handling of their request, such as workers 
or public interest groups reque~ting information relating to hedth 
and safety. The Federal Energy Office set a good example by providing 
for the answering of press requests within 24 hours whenever possible. 

There are two final matters I would briefly mention before con- 
&ding my remarks. First is the provision in the bill relating to user 
"charges that may be i~nposed by agencies under the Freedom of 
lnformation Act. Under i t  the Office of Management and Budget is 
to promulgate regulations, subject to notice and comment, specifying 
a uniform schedule of fees applicable to Freedom of Information 
Act requests. These are to be limited to "reasonable standard charges 
for document search and duplication," thereby establishing a ceiling 
and preventing agencies from imposing burdensome and unreasonable 
lees as barriers to the disclosure of information which should otherwise 
be  forthcoming. 

Agencies could not under the bill charge for professional time used 
Lo review recluested records or to sanitize documents before release. 
S. 2543 also allows documents to be furnished without charge or a t  a 
reduced rate where the public interest is best served thereby. And 
this public interest standard, spelled out generally in the legislation, 
is to be liberally construed. 

Second, the bill authorizes discretionary assessment of attorneys' 
Sees and costs against the Government where the complainant sub- 
stantially prevails. This would eliminate another major obstacle to 
public access to information, assisting the public in their efforts to 
.obtain judicial enforcement of the mandates of the Freedom of In- 
formation Act. S. 2543 sets out four criteria for courts to use in de- 
termining whether to award fees in a given case. The amount of fees 
awarded will, of course, also be influenced by appli~at~ion of these 
.criteria. The bill does not state precisely how cost,s or fees are to be 
measured, but courts should look to the prevailing rate on attorneys' 
fees, for example, rather than solely to whether the specific. attorney 
involved is from Wall Street or a public interest law firm. 

The effective date of this legislation will be 90 days, frow the date 
of enactment. I hope that agencies will not plan to wait until the last 
possible moment before implementing t>his new legislation, since its 
basic principles have been proposed and debated for over a year, and 
a similar measure passed the House over 2 months ago. Provisions 
such as those relating to in camera inspection and attorneys' fees 
should be applied to cases already filed before the effective date, 
since these are not dependent on any prior agency preparation or 
public notice for implementation. ' 

Mr. President, the Freedom of 'Information Act has already opened 
substantial access for the public to Government files and records. 
Under the act citizens have been able to obtain nursing home reports, 
meat inspection reports, statements of Justice Department intent on 



proposed mergers, AEC reports on nuclear generator safety, civiI 
rights compliance documents, ZRS agents' manuals, FBI counter
intelligence program guidelines, FHA appraisal reports, and a large 
number and variety of other documents reflecting what the Govern- 
ment is doing and how it is doing it. 

Even now, however, with the law on the side of the American 
public, it is still an uphill battle with the Goverilment agencies and 
their deeply inured-penchant for secrecy. There are blatantly un
nwessary delays and purposef111 frlistrations 

There are outrageous fees. There is nitpicking over identification 
and there is bargaining over exemptions. There are lengthy and costly 
court fights. And with each new request the entire process often has to. 
be repeated. 

This is not the intent of the Freedom of Information Act. This i s  
not what is meant by citizens' access in an open government. 

The amendments presented in my bill today will give the people 
of this country more than just a foot in the agencies' doors-it will 
provide them with the necessary tools to break down the traditional 
bureaucratic barriers of secrecy, and to gain access to what is granted. 
them by the Freedom of Information Act. 

I urge the Senate's adoption of this important legislation. 
Mr. HRUSKA.I yield myself 5 minutes on the bill. 
Mr. President, I ask unanimous consent that David Clanton, a 

member of Senator G r i 5 ' s  staff, be allowed the privilege of the floor 
during the debate and vote on the pending measure. 

The PRESIDINGOFFICER.Without objection, it is so ordered. 
Mr. HRUSKA.Mr. President, freedom of information is basic to the 

democratic process. The right of the citizen to be informed about the 
actions of his government must remain viable if a government of the 
people is to exist in practice as well as theory. I t  is elementary that 
the people c a ~ o t  govern themselves if they cannot know the actions 
of those in whom they trust to carry out the functions of Government. 

Yet, i t  is also elementary that the welfare of our Nation and that of 
its citizens may require that some information in the possession of the 
Government be held in the strictest of confidence. For example, the 
individual's right of privacy requires that personal information 
collected and held in the files of Government agencies under census 
reporting laws, income tax reporting laws, criminal investigations, 

' and other activities, be protected from disclosure. Indeed, Senator 
Ervin and I have introduced bills dealing with criminal justice in- 
formation systems, the primary purpose of which is to insure that 
this type of information is not disclosed to the public or to any persons 
not directly engaged in apprehending and prosecuting an offender. 
Likewise, information which directly bears on delicate negotiations. 
with foreign nations or on the maintenance of our national defense 
must not be exposed for all the world to see, to the prejudice of our 
national position or our national integrity. 

The Freedom of Information Act, enacted in 1966, recognized the 
competing interests in disclosure and confidentiality. I t  attempted to, 
balance and protect all the interests, yet place emphasis on the fullest 
responsible disclosure. That act imposed on the executive branch a n  
affirmative obligation to provide access to official information that, 
previously had been long shielded from public view. Under that act, 
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a n  agency must comply with a citizen's request for information unlesh 
i t  can show that competing interests, such as the right of privacy or 
the national defense, require the information to remain confidential. 

It is my understanding that, by and large, the balancing of com
peting interests codified in the Freedom of Information Act has proven 
successful. However, experience with the administration of the act 
indicates that some changes are necessary. As the Committee on the 
Judiciary found in reporting on this bill: 

The primary obstacles to the act's faithful implementation by the 
executive branch have been procedural rather than substantive. 

In short, the problem lies not with the substantive provisions of the 
act but with its administration. The real need is to improve compliance 
with the disclosure provisions we already have on the books. 

To this end, S. 2543, as amended, has been reported favorably by 
the Committee on the Judiciary. I t  is designed to remove the obstacles 
to full and faithful compliance with the act. Its basic purpose is to 
facilitate more free and expeditious public access to the information the 
act obligates the Government agencies to disclose. 

The PRESIDING Tne Senator's 5 minutes have expired. OFFICER. 
Mr. HRUSKS. I yield myself an additional 5 minutes. 
The provisions of the bill have already been discussed. The basic 

features of the bill that I believe deserve elaboration are the following: 
First. The bill expedites public access to Government information 

by requiring Government agencies to repond to requests for informa- 
tion within specified time periods. I t  is a d a c u l t  task to draw the 
deadline at  the most appropriate point. If too much time is granted, 
there is the possibility that the requester's access to government 
records may be delayed. On the other hand, if the time limits are too 
rigid, Government agencies, in a spirit of caution to insure that 
personal rights and other interests are served, will be forced to deny 
requests for information that might with more study be granted. 
In  short, time limits that are too rigid, too inflexible will be counter- 
productive to the interests in affording citizens the greatest amount of 
access to information that individual rights and good Government 
will permit. 

I believe that the time limit provision of this bill walks the fine line. 
I t  imposes reasonable time limits under which an agency must respond 
to a request but permits the agency to extend the time for certain 
compelling reasons. For example, an agency could get an extension 
of time if the records requested are dispersed and cannot be located 
within the time limits imposed or if the request is for a voluminous 
amount of records which must be located and reviewed. In my view, 
this provision is responsive to the needs of both the Government 
agencies and the public. 

Second. S. 2543 insures the integrity of the classification of a 
classified document by allowing the courts to review the document in 
camera, if that procedure becomes necessary. However, the bill does 
not permit a judge to substitute his view of the sensitivity of the 
document for that of the agency. A judge can overrule the agency's 
,decision to withhold the document only if he is convinced that there 
is not any reasonable basis for the classification. 

Mr. President, I think that this standard is sensible. Under this 
bill, the court can review the document to determine whether the 



classification is reasonably based on an Executive order or statute, 
But the Court cannot, and should not, be able to second-guess foreign 
policy and national defense experts. 

Third. The bill insures responsible responses to requests by holding 
accountable those officials who, without a reasonable basis, deny 
requests for information. If a court determines that the withholding 
by the decisionmaker was without a reasonable basis, it may order 
that corrective or disciplinary action be taken. Before making such a 
decision, however, the agency involved shall recommend what 
corrective or disciplinary action it deems appropriate and the court 
shall accord this recommendation considerable weight in making its 
ultimate decision. 

Finally, I want to refer to a provision that is not in the bill. The basic 
premise under which S. 2543 was drafted is that the problems arising 
under the Freedom of Information Act are procedural, not substantive. 
True to this premise, the committee decided not to amend the sub- 
stantive provisions of the act. One of the substantive provisions con- 
sidered but deleted by the committee from the bill as originally 
introduced was a provision changing the word "files" in exemptions 
6 and 7 to the word "records." By and large, the reason for this 
deletion was that there was no evidence that such a change was 
necessary. 

The provision dealing with deletion of segregable portions of records 
is procedural and requires the agency to segregate the disclosable. 
portion of a record from the nondisclosable and to grant access to the 
disclosable portion. This provision reflects existing law, but is incor- 
porated in this bill to clarify and emphasize the point. Being pro- 
cedural in nature, it does not aid in the substantive analysis whether a 
particular exemption applies to a record or portions thereof. Instead, 
i t  applies once the court determines that portions of a record are 
disclosable, requiring the agency to divulge those portions. Thus, it 
would not apply where, for instance, an entire file was exempt such 
as under exemption 7. 

Mr. President, I am pleased to have worked with the Senator from 
Massachusetts (Mr. Kennedy) to develop this bill which was supported 
by every member of the Committee on the Judiciary when it was 
reported. I believe that this bill will insure that the Freedom of' 
Information Act lives up to its title. While stressing the fullest respon- 
sible disclosure, it produces a workable formula that, in my view, 
balances and protects all interests. 

Mr. President, I reserve the remainder of my time. 
Mr. KENNEDY. Mr. President, I yield 30 seconds to the Senator 

from Michigan. 
The PRESIDING OFFICER. The Senator from Michigan is recognized. 
Mr. HART. Mr. President, during the consideration of this bill I 

ask unanimous consent that two members of my staff, Burton Wides 
and Harrison Wellford be granted access to the floor. 

The PRESIDINGOFFICER. Without objection, it is so ordered. 
Mr. CRANSTON. Mr. President, the Freedom of Information Act 

has become one of the basic charters of the public's right to know what 
goes on inside their Government's executive departments and agencies. 

As a result of the act, more information has been made available t~ 



the public. Entire battalions of rubberstamp wielding bureaucrats. 
have been stripped of their arbitrary, unreviewable, power to keep 
documents secret from the public. 

Before the act, there were an estimated 53,000 officials authorized 
to classify documents-23,000 at the Department of Defense, over 
5,000 a t  State and hundreds of others scattered through agencies such 
as General Services Administration and HEW. 

Reductions of classifiers at some agencies have been dramatic, for 
example, before the act there were 7,745 classifiers at the Department 
of Commerce, today there are 81. At GSA there were 866, today there 
are 31. But there is still a small army of classifiers at work-17,364 
in 25 agencies and 11 White House offices, according to the staff of 
the Government Operations Committee. 

Arrayed against this phalanx is the Interagency Classification 
Committee, which has no chairman, one full-time employee, and a 
secretary. 

Fortunately, the Freedom of Information Act contemplated more 
than a toothless guardian of the public's right to know. The act gave 
to citizens the right to go into court to compel agency heads to comply 
with the requirements of the act. 

But the courts have applied rules of administrative law which have 
made bureaucrats the final judge of the public's right to know. The 
seal of approval to this interpretation of the Freedom of Information 
Act was given by the Supreme Court in Environmental Protection 
Agency v. Mink, 410 U.S. 732 (1973). In  that case the Court ruled 
that the Executive's determination as to what shall be kept secret 
itmust be honored." 

Justice Stewart in a separate opinion wrote: 
[Congress] has built into the Freedom of Information Act an exemption tha t  

xrovides no meAns to question an Executive decision to stamp a document 
secret", however, cynical, myopic, or even corrupt that decision might have 

been. . . . 
In  my judgment, we must not let 17,364 bureaucrats be the final 

judges of what we are to know from our Government. The courts 
have been the traditional defenders of the right to know and associa- 
tion first amendment rights. The courts must not be pushed out of; 
the picture. 

S. 2543, amending the Freedom of Information Act, brings the 
courts back into the process of deciding what information shall be 
withheld from the public and what information shall be disclosed. 

I t  provides that challenges to Government claims of exemption. 
from disclosure .under the act shall be reviewed de novo in court and 
the burden of sustaining the claim of exemption is on the Government- 

It eliminates opportunities for arbitrary delay and obstructionism by 
agencies attempting to deny information to citizens. Among the abuses 
the bill corrects are denials of records based on the agency's assertion 
that the citizen has not specified an "identifiable record" when the 
Pgency knows full well exactly which documents the citizen is request- 
mg. Arbitrary and unreasonable fees for copying and searching for 
documents will become uniform under schedules to be set by the 
Office of Management and Budget. At present agency copying fees 
range from 5 cents per page to $1per page and search fees range from 
$3 to $7 per hour. 



The bill further provides for the award of attorneys fees and costs, 
if the Government loses in court. This provision will discourage 
unreasonable li'tigation by the Government undertaken for no good 
reason except to make as burdensome as possible the effort of a 
citizen to acquire information from his Government. 

These modifications and improvements of the Freedom of Informa- 
tion Act are vitally necessary. But S. 2543 falls short in at least two 
respects of what can be done to strengthen the public right to know 
under the Freedom of Information Act. 

First, the provisions of section (b) (4) (B) (ii) should be eliminated 
from the bill. 

The provisions in effect require the court to accept without question 
the Government's word when i t  decides to keep information secret 
from the public. The practical result of this direction to the courts is 
to make hollow the major achievement of S. 2543 in spelling out the 
~ i g h tof a plaintiff to a de novo review in court of the agency's de- 
termination not to disclose cofidential information. 

The second change is to spell out the precise grounds on which the 
Government can withhold information contained in investigatory 
files. This change has been recommended by the administrative law 
section of the American Bar Association. 

Our Government and way of life thrive on free and open debate. 
The free flow of information is vital to sustenance of our freedoms. 
The control of access to information should not be left solely in the 
hands of bureaucrats whose function i t  is to deny information. Citizens 
must have an opportunity to appeal bureaucratic determination m 
court. The amendments to the Freedom of Information Act proposed 
by S. 2543 will guarantee full review of refusals by Government 
agencies to make public information withheld unreasonably. 

Mr. MUSKIE. Mr. President, I call up my amendment No. 1356. 
The PRESIDING OFFICER.The amendment w i U  be stated. 
The legislative clerk proceeded to read the amendment. 
Mr. MUSKIE. Mr. President, I ask unanimous consent that further 

reading of the amendment be dispensed with. 
The PRESIDINGOFFICER. Without objection, it is so ordered, and, 

without objection, the amendment will be printed in the Record. 
The amendment, ordered to be printed in the Record, is as follows: 
On page 10, line 11, strike out "(i)", and on page 10, beginning with line 24, 

strike out all through page 11, line 15. 

Mr. MUSKIE. Mr. President, I call up this ~mendment in behalf 
of 27 of my colIeagues. I ask unanimous consent that their names be 
included as cosponsors. I will not undertake to read them all. 

The PRESIDING Without objection, it is so ordered. OFFICER. 
The names of the cosponsors, ordered to be printed in the Record, 

are  as follows: 
Mr. Ervin, Mr. Javits, Mr. Symington, Mr. Hart, Mr. Chiles, Mr. Humphrey, 

Mr. McGovern, Mr. Gravel, Mr. Clark, Mr. Tunney, Mr. Metcalf, Mr. Mondale, 
Mr. Mathias, Mr. Hathaway, Mr. Burdick, Mr. Percy, Mr. Ribicoff, Mr. Mon- 
toya, Mr. Weicker, Mr. Cranston, Mr. Nelson, Mr. Baker, Mr. Stevenson, Mr. 
Hatfield, Mr. Abourezk, Mr. Inouye, and Mr. Biden. 

Mr. MUSKIE. Mr. President, I rise with some reluctance today to 
.offer an amendment to the generally excellent Freedom of Information 
Act amendments offered by my friend and able colleague, the 



Senator from Massachusetts. No one should underestimate the' dili- 
gence and concern with which he and other members of the Committee 
on the Judiciary have worked to insure that the changes made in the 
1967 act will, in fact, further the vital work of making Government 
records readily available for public scrutiny and making the conduct 
of the public business a subject for informed public comment. 

I t  is because the bill before us is so very rare and important an 
opportunity to correct the defects we discovered in the administra- 
tion of the act during joint hearings I conducted with Senator Kennedy 
and Senator Ervin last year that I wish to insure that we fully meet 
our responsibility to make the law a clear expression of congressional 
intent. In many important procedural areas, S. 2543, as the Judiciary 
Committee has reported it, will close loopholes through which agen- 
cies were evading their duties to the public right to know. 

For example, this legislation will enable courts to award costs-
and attorneys' fees to plaintiffs who successfully contest agency 
withholding of information. The price of a court suit has too long 
been a deterrent to legitimate citizen contests of Government secrecy 
claims. Additionally, the bill will require agencies to be prompt in 
responding to requests for access to information. I t  will bar the stalling 
tactics which too many agencies have used to frustate requests for 
material until the material loses its timeliness to an issue under. 
public debate. And the bill provides long-overdue assurance that 
agencies will give full report to the Congress of their policies and 
actions in handling Freedom of Information Act cases. 

With all these significant advances in its favor, there should be 
little reason to argue with the wisdom of the bill's authors. But in 
one vital respect, S. 2543 runs counter to the purpose I and 21 co- 
sponsors had in introducing its predecessor, S. 1142, and endangers 
the momentum this Congress is developing toward bringing the prob- 
lem of Government secrecy under review and control. 

Responding to the Supreme Court ruling of January 22, 1973, in 
the case of Environmental Protection Agency et al. v. Patsy T. Mink 
et al., I had proposed in S. 1142 that we require Pederal judges to 
review in camera the contents of records the Government wished to 
withhold on grounds of security classification. I agree that such a 
requirement would have been an excessive response to the Court's 
holding that the original act prohibited in camera inspection of classi- 
fied records, and I am completely at ease with the language in S. 
2543 that makes in camera in~pect~ion possible at  the discretion of the 
judges whenever any of the nine permissive exemptions are asserted. 
What I cannot accept and what I move today to strike in the sub- 
sequent language which would force judges to conduct the proceedings- 
of in their chambers in such a way that the presumption of validity 
for a classification marking would be overwhelming. 

Under the present terms of S. 2543, the Court is permitted to make a 
determination in camera to resolve the question of whether or not the- 
information was properly classified under the criteria established b y  
the appropriate Executive order or statute. However, if an affidavit 
is on record filed by the head of the agency controlling the information 
certifying that the head of the agency in fact examined the information 
and determined that it was properly classified, the judge must sustain 
the withholding unless he "finds the withholding is without a reason-. 
able basis under such criteria." 



If tnis provision is allowed to stand, i t  will make the independent 
judicial evaluation meaningless. This provision would, in fact, shift 
the burden of proof away from the Government and go against the 
express language in section (a) of the Freedom of Information Act, 
which states that in court review "the burden of proof shall be on the 
Government to sustain its action." Under the amendment I propose, 
the court could still, if it wishes, make note of an affidavit submitted 
by the head of an agency, just as the court could request or accept 
any data, explanatory information or assistance i t  deems relevant 
when making its determination. However, to give express statutory 
authority to such an affidavit goes far to reduce the judicial role to 
that of a mere concurrence in Executive decisionmakiig. 

The expres3 reason for amending the section of the act dealing with 
review of classified information grows, as I indicated, from concern 
with the Supreme Colirt rulinq in the Mink case last year. In that 
case 32 Members of Congress, bringing suit as private citizens, sought 
access to information dealing with the atomic test on Amchitka Island 
in Alaska. The U.S. Court of Appeals directed the Federal district 
judge to review the documents in camera to determine which, if any, 
should be releassd. This seemed an appropriate step since th! act 
does provide for court determination on a de novo basis of the validity 
of any executive branch withholdings. 

Unfortunately, the Supreme Court reached a decision in that case 
which I regard as somewhat tortuous. The Court held that in camera 
review of material classified for national defense or foreign policy 
reasons not permitted by the act. The basis of this decision was excep- 
tion No. 1, which permits m.itjhholding of matters authorized by Execu- 
tive order to be kept secret in the interests of national defense or 
foreign policy. 

The Supreme Court decided that once the Executive had shown that 
documents were so classified, the judiciary could not intrude. Thus, 
the mere rubberstamping of a document as "secret" could forever 
immunize it from disclosure. All the Court could determine was 
whether i t  was so stamped. 

The abuses inherent in such a system of unrestrained secrecy ae 
obvious. As the system has operated, there is no specific Executive 
order for each classSed document. Instead, the President issued one 
single Executive order establishing the entire classification system, 
and all of the millions of documents stamped "secret" under this 
authorization over succeeding years are now forbidden to even the 
most superficial judicial scrutiny. One of the 17,364 authorized 
classifiers in the Government could stamp the Manhattan telephone 
directory "top secret" and no court could order the marking changed. 
Under the Supreme Court edict, the Executive need only dispatch 
an affidavit certifying that the directory was classified pursuant to the 
Executive order, and no action could be taken. 

Obviously, something must be done to correct this strained court 
interpretation. It need not be a drastic step. Actually, it was the 
original intention of Congress in adopting the Freedom of Information 
Act to increase the disclosure of information. Congress authorized de 
novo probes by the judiciary as a check on arbitrary withholding 
actions by the Executive. Typically, the de novo process involves in 
camera inspections, These have regularly been carried out by lower 



courts in the case of materials withheld under other exemptions in the 
act. They can be barred under exemption No. 1, only through~a.mis- 
guided reading of the act and by ignoring the wrongful consequences. 

But in correcting this fault, to permit in camera review of docu- 
ments withheld under any of the exemptions, S. 2543 would simul- 
taneously erect such restrictions around the conduct of the review 
when classified material was a t  issue that the permission could prob- 
ably never be fully utilized. 

By telling judges so specifically how to manage their inquiry into 
the propriety of a classification marking, we show a strange contempt 
for their ability to devise procedures on their own to help them reach 
a just decision. Moreover, by giving classified material a status 
unlike that of any other claimed Government secret, we foster the 
outworn myth that only those in possession of military and diplomatic 
confidences can have the expertise to decide with whom and.when 
to  share their knowledge. 

I t  should not have required the deceptions practiced on the Ameri- 
can public under the banner of national secrecy in the course of the 
Vietnam war or since to prove to us that Government classifiers 
must be subject to some impartial review. If courts cannot have full 
latitude to conduct that review, no one can. And if we constrict the 
manner in which courts may perform this vital review function, we 
make the classifiers privileged officials, almost immune from the 
accountability we insist on from their colleagues. 

I object to the idea that anything but full de novo review will give 
us the assurance that classification-like other aspects of claimed 
secrecy-has been brought under check. I cannot accept an undefined 
reasonableness standard as the only basis on which courts may 
overrule an agency head's certification of the propriety of classification. 
And I cannot understand why we should trust a Federal judge to be 
able to sort out valid from invalid claims of Executive privilege in 
the Watergate affair but not trust him or his colleagues to make the 
same unfettered judgments in matters allegedly connected to the 
conduct of defense or foreign policy. 

Therefore, f i l e  I am anxious to compliment the chief sponsor 
of S. 2543 on the h e  work that has been done and to praise the 
Judiciary Committee for its sincere commitment in improving the 
working of the Freedom of Information Act, I must respectfully 
move to strike these 17 offensive and unnecessary lines and to make 
the bill what we all want i t  to be-a restatement of congressional 
commitment to an open, democratic society. 

I withhold the remainder of my time. 
Mr. KENNEDY.Mr. President, at  the outset I want to say how much 

I have enjoyed joining with the distinguished Senator from Maine, 
as well as the distinguished Senator from North Carolina, during the 
course of our joint hearings on the Freedom of Information Act and 
Government secrecy last year. The kind of joint hearings we had 
provided an additional dimension and insight into our better under- 
standing the opportunities as well as the problems of the Freedom of 
Information Act. 

Many of the amendments that are included in the legislation today 
were developed out of and during the course of those hearings, and 
I want to commend the distinguished Senator from Maine for focusing 



attention on the particular provision of the legislation that we are 
considering here this afternoon. I know of his special interest and 
expertise in this area. 

This area was a matter of considerable inte~est to the members of 
the committee. As a matt.er of fact, when I initially introduced the 
bill last year, it did not include the lan uage which the distinguished1 
Senator from Maine desires to strike. 53ut during the course of the 
subcommittee and full committee process of markup, this language 
in issue was added. 

I want to state at  the outset that I think the amendment of the 
Senator from Maine is responsible and reasonable and I intend to. 
support it. 

I would like to ask the Senator from Maine just a few questions. 
The clause which will be excluded by the Senat.or from Maine's amend- 
ment deals with the procedures of how classified documents will be 
considered in camera. 
- Iask unanimous consent that the whole section to be struck be in- 

cluded a t  this point in the Record. 
There being no objection, the extract was ordered to be printed in 

the Record, as follows: 
(ii) In  determining whether a document is in fact specifically required by an 

Executive order or statute to be kept secret in the interest of national defense or 
foreign policy, a court may review the contested document in camera if i t  is unable 
to resolve the matter on the basis of affidavits and other information submitted 
by the parties. In conjunction with its in camera examination, the court may 
consider further argument, or an ex parte showing by the Government, in explana- 
tion of the withholding. If there has been filed in the record an affidavit by the 
head of the agency certifying that he has personally examined the documents 
withheld and has determined after such examination that they should be withheld 
under the criteria established by a statute or Executive order referred to in sub
section (b)(l) of this section, the court shall sustain such withholding unless, 
following its in camera examination, it finds the withholding is without a reasonable 
basis under,such criteria. 

Mr. KENNEDY.I will highlight these particular lines: "a court may 
review a contested document in camera if it is unable to resolve the 
matter on the basis of affidavits:" I t  continues as follows: "In con
junction with its in camera examination, the court may consider fur- 
ther argument." 

There was some suggestion that we require courts to entertain ex 
parte argument from the Government in every case, but we did suc- 
ceed in making it permissive. 

Our language would add a presumption to the agency head's dec- 
laration that if such a matter falls within the statute or an Executive 
order referred to in subsection (b)(l) of this section, the court shall 
sustain that provision unless, following its in camera examination, it 
finds the withholding is without a reasonable basis under such criteria. 

I want to indicate to the Senator from Maine that although others 
may read i t  differently, I do not interpret that language as indicating 
a very strong presumption. I cannot understand why it concerns the 
Senator from Maine, although, as I said before, I int,end to support 
the amendment. I do want the legislative history to be clear that I, 
a t  least, do not think it presents a very strong presumption in favor 
of an administrative agency. 

But I understand what the Senator is attempting to do. I think it 
would strengthen the legislation. 

I should like to ask the Senator from Maine some specific questions. 



His amendment in no way attempts to require an in camera inspec- 
tion, but I understand it still leaves that as discretionary in each of 
these cases. Is this right? 

Mr. MUSKIE. The Senator is correct. 
Mr. KENNEDY. Furthermore, the Senator's amendment allows the 

court to question the propriety of classification only under the stand- 
ards set up in a statute or by Executive order. Is that correct? 

Mr. MUSKIE. The Senator is correct. 
Mr. KENNEDY. I think that is important. 
This is an important, useful amendment, but it does not seek to 

alter the classification standards ar procedures presently applicable. 
We do add a slight presumption, which the Senator recognizes from 

~eading the language. I t  concerns him because it is a presumption. As 
the author of the bill, I do not want to acknowledge a very strong 
presumption. At least, that is my interpretation. 

Does the Senator believe there ought to be any special exemption 
for the National Security Administration, NSA, or the Department of 
Defense in this part of the bill itself? 

Mr. MUSKIE. AS the Senator probably knows, we are holding hear- 
ings at this time on proposals to establish classification control systems 
and new criteria for classifications. Out of those hearings may come 
something; but the amendment I have offered does not touch that. 

Mr. President, will the Senator from Massachusetts yield further 
to me? 

Mr. KENNEDY. I yield. 
Mr. MUSKIE. The Senator, I think, has described the sense of nzy 

amendment very accurately and precisely. I have no real quarrel with 
the procedures which my amendment would remove from the statute. 
The principal quarrel is with the last 3 lines, as the Senator from 
3Iassachusetts has correctly pointed out. 

The weight of that presumption has to be analyzed in the light of 
the classification system. As the Senator knows, fully as well as I do, 
my amendment relates to the reluctance to declassify. All the mo- 
mentum in the existing classification system is on the side of secrecy 
and all the incentives are in favor of classification. 

All of that experience with the classification system goes back a 
quarter of a century or more. I t  seems to me the language in the bill, 
read in that context, would reinforce the same presumptive effect. 
The effect would be different with different judges. 

I must say that different members of the committee and of the 
Senate, I think, would give it a different effect if we started from 
scratch, with a new law that would define the presumptions dealing 
with classification. 

Ef we were to start from scratch and have la new law with the 
presumption of law in that way, I think the presumption would be 
different from that operating with the existing classification system. 

So the inevitable momentum that the bill's language gives supports 
the classifier and the classification in these words: 

The court shall sustain such withholding unless it finds such withholding is 
without a reasonable basis. 

I should think that a judge might feel that anyone who has the 
xesponsibility at high levels to classify would not classify 'without a 
basis that was reasonable to him. 



If he is a responsible man, we have to accept his basis, whether or 
not someone else would agree. He would make an independent judg- 
ment. That basis is reasonable. 

That does not say that his basis is the same basis as my reason or 
the basis of someone else's, presumably that of the classifier. 

That language must have a purpose, and putting that language 
into the bill has a purpose. The purpose clearly is to give greater 
weight to the testimony which the judge receives from the head of the 
agency than the evidence received from any other source and greater 
than the weight of his own judgment. 

That is how I read that language. I think that in the context of the 
momentum of the experience which has been generated under the 
classification system, we ought to be very reluctant and careful in 
adopting this kind of language. 

Mr. BAYH. Mr. President, I ask unanimous consent that Howard 
Paster of my staff be granted the privilege of the floor during the 
debate. 

The PRESIDING Without objection, it is so ordered. OFFICER. 
Mr. BAYH. Will the Senator permit me 1 minute under the bill? 
Mr. KENNEDY. Mr. President, I yield to the Senator from Indiana. 
Mr. BAYH. Mr. President, I will yield to the Senator from Mississippi 

shortly. I simply want to say that I h d  great comfort in the position 
of the Senator from Maine. 

It seems to me that in a free society, certainly in the light of every- 
thing that we have seen occur over the past few months and years, 
we ought to revise the present position which seems to be that there 
is a right to mark something classified until it is proved not to be in  
the public interest. In a free society information ought to be regarded 
as a matter of public interest and public knowledge unless it can be 
proven that it should be secret. 

Mr. MUSKIE. Mr. President, I thank the Senator from Indiana. In 
proposing this amendment, I am not asking the courts to disregard 
the expertise of the Pentagon, the CIA, or the State Department. 

Rather, I am saying that I would aFsume and wish that the judges 
give such expert testimony considerable weight. However, in addition, 
I would also want the judges to be free to consult such experts in 
military affairs as the Senator from Mississippi (Mr. Stennis), or 
experts on international relations, such as the Senator from Arkansas 
(Mr. F'ulbrigh%), or other experts, and give their testimony equal 
weight. Thelr expertise should also be given considerable weight. 

I do not see why the head of a department should be able to walk 
into a judge's chamber, knowing that his testimony is against that 
of any other expert and weighs more than any other on a one-for-on& 
basis. He has the additional weight that the exclusive judgment is 
given to him. He has all of that behind him. 

Why should he be given a statutory presumption in addition if 
he cannot make his case on its merits. He is in a better position to 
do that than anyone else. 

Then, if he cannot make a case on its merits, I say he is not entitled 
to a presumption. 

We ought not to classify information by presumptions, but only 
on the basis of merit. And only the head of an agency involved can 
make that case. And if he cannot make it, then he ought to lose it 



and not find it possible to get sustained only through the support 
of a statutory presumption. 

Mr. HRUSKA. Mr. President, I yield 5 minutes in opposition to 
the amendment to the Senator from Mississippi. 

Mr. STENNIS. Mr. President, I certainly thank the Senator from 
Nebraska. 

I have just gone into this matter within the last hour, Mr. President, 
but I am greatly concerned with the Senator's amendment, the 
amendment of the Senator from Maine, and that is not discounting 
his very fine work on the subject. 

I think the bill itself, as worked out by the committee, has struck 
a fair balance that meets the requirements of law and, at the same 
time, gives a reasonable amount of protection. 

The Senator from Maine raised a point of why give a little more 
weight here to the head of an agency with reference to these matters. 
I t  is for the very reason that we have placed that person in charge 
of that agency and given him all responsibility and power that goes 
with that entire office. He is the only one who is permitted to fils 
such an affidavit heie, as I understand. 

I want to focus now primarily on the CIA. I start with the proposi- 
tion that we have to have a CIA in world affairs; we just must have 
one, and time has proven its value. 

So in the matter of certain information being classified, the average 
judge-and with all due deference to them pereonally-and I had 
the honor at one time of being a judge of a trial court myself-is 
just short of knowledge and information on a lot of different subject 
matters, just as a Senator is on a great deal of subject matters that 
come before h i .  

So I imagine that the average judge would want to hear and would 
want to give consideration to the head of this agency and, in mattere 
of great concern, would really have no objection to this amendment. 
I t  1s a kind of warning to the judge. The head of the agency is the 
only person who can file an affidavit with a court within a vast 
worldwide operation such as the CIA. I t  has to be the head of the 
agency. If he files an affidavit, if he takes a position on the classifica- 
tion of a docume~t, that is certainly not just another piece of paper. 

That is something with the man's honor and official responsibility 
tied with it. This provieion here is one where the judge is still the 
master of the situation; he is still running his own court, as we use 
that term. He is still free to reach a conclusion of his own. But this 
is a mild guideline as the Senator from Massachusetts suggests. It 
is not a violent presumption. I t  is not a wall built around this head 
of agency and his testimony. I t  is a mild presumption in favor of 
his testimony. The judge can still weigh it all, and unless there is 
found a reason that satisfies the judge-and you have got to satisfy 
this judge-he is not going to stop and back off because it might 
have satisfied the head of the agency. The judge has all of this other 
testinlony before him, and he is going to have to be convinced himself 
in view of all other testimony or he is going to rule in favor of re- 
viewing the classified documents ncw. 

I tell you this is a serious matter, Members of the Senate. I do not 
lean toward trying to protect everything. I want matters to be classi- 
fied the same ae the rest of you do. But I have been at this thing long 



enough and on enough subject matters to know that we are flirting 
here with things that can be deadly and dangerous to our welfare, 
our national welfare, and we ought not to just throw the gates wide 
open and say, "All this is to be testimony along with all the other 
testimony," some of which is usually from biased sources, sources of 
interest, and not give any consideration here any more than just 
ordinary consideration to the official certzcation under oath of the 
head of the agency. 

So I have to rest this thing with the Senate. The committee has 
worked on it and has come up with something that, I take it, is practi- 
cal to live with and, at the same time largely gives to the complainants 
what they might wish in this case. 

So until we just strike down this matter that the committee has 
worked so hard on and has balanced off, let us take a second thought, 
and I believe we will- 

The PRESIDING OFFICER. The time of the Senator has expied. 
Mr. STENNIS. I thought he had yielded to me and I will then finish. 

I thank the Senator. I have not made any remarks here yet about the 
Department of Defense. 

There are matters, and there are many of them, that are of equal 
importance as those of the CIA. When I leave this floor I am going 
down here now for a hearing with respect to a gentleman who is 
nominated to be the Chief of Naval Operations, the highest ranking 
officer in the Navy. Next week we are going to have a hearing for the 
Chairman of the Joint Chiefs, the highest ranking officer, military 
officer, in the whole Government. In  addition to that we have the 
civilian officers over there, men of great esteem, of great competence. 

These caliber men do not carelessly file affidavits, that is my point, 
and committee proposal would put their honor and their official 
conduct at  stake and at issue. Those things are not carelessly done. 

So instead of just brushing them aside here in a moment, let us 
stay or remain with the law of reason as this committee has worked 
it out. 

I thank the Senator again for yielding to me. 
Mr. MUSKIE. Mr. President, just a minute or two of response. 
May I say to the distinguished Senator from Mississippi that I 

hardly regard my amendment as throwing the doors wide open to 
irresponsible disclosure of Government secrets. But on the question as 
to whether or not the weight of the bureaucracy of Government is 
on the side of secrecy or openness, let me give you a few statistics. 
At the CIA there are only five full-time secrecy reviewers for 1,878 
authorized classifiers. 

In  the third quarter of 1973 in the CIA, 1,350 documents were 
classified top secret, and that has climbed until, during the first 
quarter of this year, the number has risen to 3,115. So the enormous 
weight of the bureaucracy is on the side of secrecy. We have all that 
here, and now we want to add to that weight, a presumption. Arrayed 
on the other side is a district court judge who treats this issue as a 
part-time responsibility, who does not have this background, and he 
is asked to give that weight, that bureaucratic weight, a presumption 
over anything else he hears, over any other testimony he hears. That 
is what we are trying to overcome. I do not regard that as throwing 
the door wide open. 



I am happy to yield to the Senator from New York. 
Mr. JAVITS.Mr. President, I have joined Senator Muskie and his 

other colleagues in his amendment for the following basic reasons: 
I believe that, one, there is no question about the fact that the 

whole movement of Government, especially in view of Government's 
experience in Vietnam, Watergate, and many other directions, is 
toward more openness, so that the bias, in my judgment, in the Senate, 
should be toward more openness rather than being toward more 
closed. 

Second, we have fbally come abreast of the fact of life that it is not 
providence on Mount Sinai that stamps a document secret or top 
secret, but a lot of boys and girls just like us who have all their own 
hangups and who decide in individual cases what lhe document should 
be classified as, and very serious consequences flow to individuals as a 
result of that classification, very serious consequences in the denial of 
the basic information upon which the judge releases it to the public. 
"$0 the bias ought to be for openness not for closeness. 

Now, one would say thiD is a close question normally because of this 
tension as between the right of the public to know and the necessity of 
Government in given cases to have secrecy. But the basic question 
has been decided by the committee, as by us, who are the movers of 
the amendment, that is, that a judge in camera should have the right 
to inspect this material. Having done that, and that is the basic ques- 
tion, why put a ball and chain on the ankle of the deciding aulhority? 
I cannot see that the balance of wisdom in government should move in 
that direction, having decided that the judge may see it. We should 
give him the freedom to determine whether, under all the circum- 
stances, as the umpire between the right of the public to know and the 
necessity for secrecy-claimed necessity for ~ecrecy-the umpire 
should not be restricted by ground rules, except ground rules dealing 
with basic justice and the balance of responsibility and the balance 
of the national interest as it relates to a given item of information. 

I t  is for those reasons, Mr. President, because I think, having made 
that basic decision which now has been made by the sponsors of the 
bill, by the sponsors of the amendment, and by the sponsors of the 
House bill, I see no case for further restricting that authority and 
hamstringing it, once it has been given. 

I find special su port for that proposition in the fact that the com- 
mittee itself-inci fentally, I personally think they are promising a lot 
more than they can deliver in terms of d~cisions of the courts, but the 
committee itself says that this standard of review does not allow the 
court to substitute its judgment for that of the agency as under a de 
novo review, and neither to require the court to refer discretion of the 
agency even if it  finds the determination thereof arbitrary or capricious. 
I respectfully submit it is promising a lot more than it will deliver, 
because I doubt that judges will do any differently-except judges 
who want to do differently-they are human like the classzers in 
reading the information in camera-than they would without the 
provision. 

Jn those circumstances, why put it in? Why not put responsibility 
on the shoulders ,of tke judges, whom we trust enough to allow to see 
;the material anyhow? 



For all these reasons, Mr. President, the motion to strike is emi- 
nently warranted, and I hope that the Senate will support it. 
 

Mr. HRUSKA. Mr. President, I yield myself 5 minutes. 
 
The PRESIDING
OFFICER (Mr. Helms). The Senator from Nebraslia 

is recognized for 5 minutes. 
Mr. HRUSKA.I rise in opposition to the amendment proposed by 

the senior Senator from Maine (Mr. Muskie). The Freedom of In- 
formation Act was enacted at  the expense of a lot of time and effort. 
It took several years to process to the point of balancing the several 
interests contained in i t  and a sincere balanced result has been 
attained. 

There is the right to know on the part of the public, but there is also 
the right and duty on the part of the Government to survive and lo  
take such steps as may be necessary to preserve the national integrity 
and security. 

This amendment would substantiallv alter that balance which is 
presently contained in the Freedom of Information Act. I t  r~oulcl 
endanger the passage and approval of the instant bill into law, in my 

, considered judgment. I t  should be acted on, if we act on it at  all, not in 
connection with a bill where virtual unanimity was reached in the 
Judiciary Committee and reported unanimou~ly without any objection 
to the Senate. 

Mr. President, I oppose the amendment offered by the Senator from 
Maine. I believe that the amendment is unworkable and certainly is 
unwise. 

At the outset, it  is imperative to realize what is and what is not at  
issue here. Is the crux of the issue whether the couris should be able 
to review classified documents in camera? No. Under both the bill 
and the amendment, the judge can review the documents in camera. 
Thus, S. 2543, as unanimously recommended by the Judiciary Coin- 
rnittee, establishes a means to question an executive decision to 
stamp a classification on the document. 

What is at stake, Mr. President, is the sole question of whether 
there should be a special standard to guide the judge's decision in this 
matter pertaining to the first exemption. S. 2543 provides such a 
standard. 

Under the bill, a judge shall sustain the agency's decision to keep 
the document in confidence unless he finds the withholding is "wit,l~- 
out a reasonable basis." We could turn that around, Mr. President, 
and we could ask whether i t  would be proper for a judge to go ahead 
and disclose a document even if he finds that a reasonable basis for 
declassification exists. That is the other end of the dilemma. 

In  other words, if the court finds a reasonable basis for the classifi- 
cation, i t  shall not disclose the document. 

The amendment of the senior Senator from Maine would eliminate 
this "reasonable basis" standard and put nothing in its place. I t  does 
not substitute any standard in its place. How is the judge lo be guidcd 
in his decision whether a document is properly classified? In  the 
absence of a specified standard, I must assume that the standard that 
obtains is the one that applies to all the other exemptions. 

Let me take the sixth exemption as nn example. That exemption 
allo~vs an agency to withhold records if i t  determines that disclosure 
would constitute an unwarranted invasion of privacy. In determining 



whether the invasion is nn~varranted, the court attempls to ascertain 
the extent of the invasion and then balances that against the re-. 
quester's and the public's neecl for that information. The burden.of 
proving that the extent of the invasion outweighs the countervailing 
inherests is on the Government. 

How would this standard then apply with respect to exemption 1
the exemption that allows the Government to maintain classified 
documents in confidence. I t  would allow the judge to balance what 
he perceives to be the public interest in disclosing the inforinntion 
against Government's, which is to say tuhe people's, judgment that 
disclosure will jeopardize our foreign relations and national defense. 
Stated quite simply, the amendment before us purports to allow z 
judge to release a classified docunlent if he believes that the docu~nent 
should be ir, the public domain even if there exists a reasonable basis 
for the classification. 

I realize that standards of proof are difficult concepts to understand 
and apply even for the lawyer. So, let me pose an esample. Suppose 
that the Freedom of Information Act, together with this amendment, 
was on the books in the 1940's. And further suppose that souleone 
wrote the Government requesting information about the hfa11hntta11 
project Now, under this amendment, a judge xvould be able to esarnine 
the project's documents in camera and decide ior himself whether the 
classification was proper. He would realize that the disclosure of docu- 
ments could jeopardize national defense but, on the other hand, he 
could also reason that the public should have some infornlation so 
that i t  would know how much all this resez~.rch was costing and ivllst 
its objectives TT-ere. The juclge could go on to reason that the publie 
should be informed of the cataclysmic damage that could be done by 
an atomic weapon upon delivery so that the public could make a moral 
judgment as to whether such a weapon should ever be used. Balancing 
these concerns, as the Mu.;kie amendment ~vould call for, the judge 
could find the public interest in disclosure to outweigh the national 
defense implications. 

Mr. President, such a standard of proof is workable for the ohher 
exemptions. If a judge is \Tong in a case involving exemption 6-the 
privacy exemption-the harm is confined. Only one person is injured.. 
But if a judge is TvTong in a case involving the first exemption, the 
damage is not confined. Aspects of our national defense or foreign 
relations could be compromised. Put in jeopardy is not just one persola 
but a nation and perhaps its allies. 

Mr. President, what then is the crux of the issue? Is it a question 
whether the judge can review the classified docuinents in ci~illera? 
No. Under both the bill and the amendment the juclge can review t1;e 
document in camera. Instead, the sole questioa is whether there 
should be a standard to guide the judge's decision in this matter-

By eliminating any standard to guide the judge's decision in this area, 
the proposed amendment would put the courts in the position of innicing 
political judgments in the fields of foreign affnirs and national defeliae. 
Yet the courts have little, if any, experience in these fields. indeed 
the courts themselves have declared that they do not have the capacity 
or expertise to make these kinds of judgments. 

In  Epstein v. Resor, 421 F. 2d 930 (9th Cir. 1970), cert. cleniecl, 
398 U.S.965 (1970)' the Court of Appeals, for the Xintl1 Clrcu~t  



stated that the judiciary has neither the-and I quote-"aptitude, 
facilities, nor responsibility" to make political judgments as to what 
is desirable in the interest of national defense and foreign policy. 
The Supreme Court took the same view in C. & S. Air Lines v. 
Watemzan Corp., 333 U.S. 103, 111 (1948). 

A "Developments in the Law Note on National Security" by the 
Harvard Law Review reaches the same conclusion. In  discussing the 
role of the courts in reviewing classification decisions, it states t h a t  

There are limits to the scope of review that the courts are competent to exercise. 

And concludes that- 
A court would have difficulty determining when the public interest in disclosure 

was sufficient to require the Government to divulge information notwithstanding 
a substantial national security interest in secrecy. 85 Harvard Law Review 
1130, 1225-26 (1972). 

There is also another reason why the judges should not be making 
political judgments on foreign policy and national defense. In  order 
to convince a court that national defense interests outweigh any inter- 
ests in public disclosure, the Government agencies may have to 
disclose more sensitive information to show how sensitive the docu- 
ments requested really are. For example, the fact that information is 
sensitive may not appear from the face of the document. The agency 
may then be required to divulge more information to show that the 
document is relevant to secret ongoing negotiations with a foreign 
nation. Thus the agency may be put in the curious dilemma that 
it must divulge more sensitive information to protect the information 
requested. 

Mr. President, I believe we all recognize that there have been some 
abuses in the classification system. But we should also recognize that 
new classification procedures have recently been promulgated in 
Executive Order 11652 to correct these abuses. In  a progress report 
just issued by the Interagency Classification Review Committee, 
the body created to monitor the classification system, the following 
progress was documented : 

First. The total number of authorized classifiers within all de- 
partments has been reduced by 73 percent since the order took 
effect; 

Second. The National Archives and Records Service has declassified 
over 50 million pages of records since 1972; 

Third. The Department of Defense alone achieved a 25-percent 
reduction in its "Top Secret" inventory during 1973; 

Fourth. The majority of requests, 63 percent, for the declassification 
of documents has been granted either in full or in part. 

This last point deserves some elaboration. Under the Executive 
order, a person may request review of classified documents in order 
to obtain access to the records. If the documents are over a certain 
age, the agency must review the documents. This is usually a two-step 
process: the operating division f i s t  reviews the document to see if i t  
is properly classified. If it determines the classification is appropriate, 
the requester may then appeal to the review board in the agency. If 
he is not successful there, he may appeal outside the agency, to the 
Interagency Classification Review Committee. He thus has three 
opportunities to obtain the documents declassified before he files 
suit under the Freedom of Information Act. 



Mr. President, in my own view, a decision by all three of these 
bodies that the classification is proper should put the matter to rest. 
Nevertheless, under S. 2543, we will also permit the courts to review 
the documents in camera to judge whether the classification is proper. 
Is it too much to ask that a standard be imposed to guide the court's 
decision so that a document will not be divulged to all the world if 
there is a reasonable basis for the classification? I think not. 

Mr. President, the question whether a document is properly clas- 
sified is a political judgment. This judgment must take cognizance of 
a number of factors, such as negotiations with other countries, the 
timeliness of the moment, the disclosure of other information. Who 
is in a better position to make this judgment-the Secretary of State 
or a district judge? Should we permit a judge to balance what he per- 
ceives to be the interests of the public in disclosure against the in- 
terests of the public in maintaining the document in confidence? 
I say, most emphatically, no. 

I believe the point must be stressed that this standard does not equip 
the courts with a mere rubber stamp. The courts are granted the 
authority to review the documents in camera. And the courts can 
overturn a classXcation decision in a case involving a request for the 
classified documents upon finding that there is no reasonable basis 
upon which the classification decision can be predicated. 

But if there is a reasonable basis for the classification, a judge would 
not and should not be able to divulge the document. I t  is as simple 
at  that. 

Mr. President, Senator Kennedy, the author of this bill, has worked 
with me and other members of the Senate Judiciary Committee in 
developing a bill that recognizes and balances all of the interests. The 
bill was reported by the committee without a dissent. I fear that this 
amendment will thwart the bipartisan and cooperative efforts of the 
committee. But more than that, it is unworkable and extremely 
unwise. 

If my colleagues believe that a judge should not be granted the power ' 
to  disclose a classified document upon finding a reasonable basis for 
the classification, they should vote against the proposed amendment. 
I intend to. 

Under the amendment offered by the Senator from Maine and 
under the way the bill as now drafted the judge can review documents 
in camera. The sole question is whether there should be a standard to 
guide the judge's decision on this matter. 

I t  is not a ball and chain, Mr. President, because he can decide for 
himself whether there is a reasonable basis for the classification. Under 
the bill as presently drafted the judge is governed by the existence 
of a reasonable basis for the classification and on appeal it would 
be for the circuit court to decide whether there is a reasonable basis 
for that classification. I do not know-perhaps I can pose that question 
to the distinguished Senator from Maine, whether there is an intent 
to foreclose an appeal under his amendment. 

Mr. MUSKIE.There is not, of course, any intention to foreclose. 
In  addition, there is no presumption on the part of the Senator from 
Maine that, absent the language my amendment would strike- 
judges would always be unreasonable. What the Senator seeks to 
tell us is that his language, the language I have described, was inserted 



in  the bill because otherwise judges would be unreasonable in evaluat- 
ing the basis for the classification of documents; and that the only 
way to avoid that unreasonable tendency on the part of district court 
judges is to create a presumption on the part of the classifier. I listened 
to the Senator's argument closely, and that seems to be the thrust of 
the argument. 

Mr. HRUSKA. Mr. President, the Attorney General has written 
a letter, the text of which is on the desk of each Senator, and I ask 
unanimous consent that i t  be printed in the Record. 

There being no objection, the letter was ordered to be printed in 
She Record, as follows; 

OFFICEOF THE ATTORNEYGEWERAL, 
Washingfo~~,D.C.,'May 19,1974. 

Hon.  ROMAN L. HRUSKA, 
U.S. Senate, 
Washinglon, D.C. 

DEAR SENATOR The Department of Justice appreciates your interest HRUSICA: 
in S. 2543, a bill to amend the Freedom of Information Act. 

You have inquired about a proposed amendment to the bill's provision on 
yudicial review of documents withheld in the interest of national defense or foreign 
policy. This suggested amendment would alter the provisions on page 10, line 
2'1 through page 11,linc 15 of S. 2543. It would subject these documents to stand- 
ards of judicial review that are the same or similar to standards applicable to 
ordinary government records. 

As the courts themselves have recognized, the conduct of defense and foreign 
policy is specially entrusted to the Executive by the Constitution, and this 
responsibility includes the protection of information necessary to the successful 
conduct of these activities. For this reason the constitutionality of the proposed 
amendment is in serious question. 

In  addition, the suggested change would call for a de novo review by the court, 
and shift the burden of proof to the government. Such a change would place a 
heavy burden on the executive branch to reveal classified material which the 
judicial branch is unprepared to properly evaluate. 

For these reasons the Department of Justice is opposed'to an amendment of 
this nature. 

Sincerely, 
WILLIAMB. SAXBE, 

Attorney General. 

Fdr. HRUSKA. The letter says, among other things the following: 
As the courts themselves have recognized, the conduct of defense and foreign 

policy is specially entrusted to the Executive by the Constitution, and this 
responsibility includes the protection of information necessary to the successful 
conduct of these activities. For this reason the constitutionality of the proposed 
arncndment is in serious question. 

In addition, the suggested change would call for a de novo review by the court, 
and shift the burden of proof to the government. Such a change would place a 
heavy burden on the executive branch to reveal classified material which the 
judicial branch is unprepared to properly evaluate. 

Rlr. ~ ~ U S I C I E .I gather that in offering that letter from Mr. Saxbe, 
the Senator is suggesting another point: If, for example, the bill is 
amended by my amendment and is passed and enacted into law and its 
constitutionality is challenged, would i t  be the Senator's view that 
Mr. Saxbe's view on the subject of constitutionalitj~ ought to be 
given a resumption over that of any other opinion that the court 
would consider? 

Mr. HRUSKA.The language in the bill is not intended to serve as 
the basis for the creation of a prcsurnption. That is not its intent a t  
d l ,  and I do not think that is its meaning. 



Mr. MUSKIE. What is its intent, if it is not a presumption? If it is 
not intended to give the classifier's judgment a weight exceeding that 
of any other witness, what is it intended to do? 

Mr. HRUSKA. Let me suggest this. The question of whether a 
document is properly classified is a political judgment. There is no 
question about it. I t  has to be that, when it comes to national security 
and foreign policy. 

This judgment must take cognizance of a number of factors, such 
as negotiations with other countries, the timeliness of the moment, the 
disclosure of other information, and so forth. Who is in a better posi- 
tion to make this judgment-the Secretary of State or a district 
judge? That is what it comes down to. 

Should we permit a judge to balance what he perceives, with his 
relatively parochial interests, to be the interests of the public, in 
disclosure against the interests of the public, in maintaining the 
document in confidence? I say, most emphatically, no. 

I t  is a problem of such scope and with so many ramifications that i t  
belongs, as the Senator from Mississippi has said, in the hands and 
in the minds and in the decisions of those who are versed in that 
field and who have the expertise for it. 

That is the reason for the language in the bill as it exists-to 
furnish the judge, when he is called upon to pronounce judgment, 
with the standard and the requirement that if he finds there is a 
reasonable basis for the classification, he must sustain that 
classification. 

The point should be stressed that this standard does not equip the 
courts with a mere rubberstamp. They are granted the right and the 
authority to review the documents in camera. They can overturn a 
classification decision in a case involving a request for the classified 
documents upon finding that there is no reasonable basis upon which 
the classification be predicated. 

I t  seems to me that we are tampering here with a highly important 
subject. The decision was deliberately made some years ago, when the 
parent act was passed, and we will be interfering with that political 
balance and a matter of vital importance if this amendment is adopted. 

I hope the Senate will reject the amendment. 
Mr. HART. Mr. President, will the Senator yield me a couple of 

minutes? 
Mr. MUSKIE. I yield. 
Mr. HART. I should like to ask a question of the Senator from Maine. 

I have listened to the exchenge he has had with the Senator from 
Nebraska; and, as I understand, the bill, as reported by the committee, 
says that in the matter of a security document or file, if the head of 
the agency-let us say the Secretary of Defense-certifies to the court 
that he has examined the document and has determined that it should 
be withheld, the court must sustain that finding and certification, 
unless the court finds the withholding is without a reasonable basis. 

Mr. MUSKIE.In other words, he has to find that the Secretary of 
Defense was unreasonable. 

h4r. HART. I have never been confronted with the problem of re- 
solvlllg a national security file, but some of us, at  least years ago, were 
confronted with the homely experience of trying an accident case. Is 
there not a parallel here? 



A plaintiff puts on one eminent physician who describes why the 
blinking eye is the result of the accident, and the defendant puts on 
10 very eminent physicians who say that is nonsense, that the blinkinq 
eye is congenital. That court can make a decision, choosing which 
among the 11 opinions seems most persuasive. But if accident cases 
were tried under a statute such as this committee bill provides, would 
not the court be compelled to agree with the plaintiff because there 
is a reasonable presumption supporting the blinking eye? 

If the Secretary of Defense files a certificate, that certificate is a 
reasonable basis; but five prior Secretaries of Defense and the CIA 
Director-and name your favorite expert-all say that is nonsense. 
The court may agree with them; but under this language, unless it is 
stricken, he is handcuffed, is he not? 

Mr. MUSRIE. I think the Senator has described the effect of the 
amendment as I understand it. 

Mr. HART. I would not be comfortable with that kind of restriction. 
Mr. HRUSKA. Certainly, the judge has the right to say that the 

blinking of an eye is, as a defense, unreasonable. Then that case wilE 
go to the circuit court of appeals, and I see no harm in that. I trust 
that the Senator from Michigan does not, either. But it seems to me 
that the door is open by this amendment and the language in plain 
and simple: If the basis is considered unreasonable and the judge so 
finds, then the information must be disclosed. 

Mr. MUSKIE. I yield myself 1 minute, and then I will yield to the 
distinguished Senator from Florida. 

The difficulty with the Senator's response is simply this. The Senator 
minimizes the implication that the Senator from Michigan and the 
Senator from Maine draw from his language, but then, in the Senator's 
prepared remarks, in which he justities his language, he justifies it on 
the ground that the Director of the CIA is the only man who knows. 
The Senator clearly wants to give his knowledge, his position, and his 
judgment a weight far out of proportion to the Senator's response t a  
the question raised by the distingushed Senator from Michigan. 

I say to the Senator that he cannot have it both ways. Either this 
amendment has the effect of giving a weight to the classifier's judg- 
ment and certificate that inhibits the disclosure of information that 
ought to be disclosed or i t  does not. I t  cannot do both. I think I read 
it correctly when I read it as the Senator from Michigan has read it. 

How much time would the distinguished Senator from Florida likc? 
Mr. CHILES. Pour minutes. 
Mr. MUSKIE. I yield 4 minutes to the distinguished Senator from 

Florida. 
The PRESIDING The Senator from Florida is recognized. OFFICER. 
Mr. CHILES. Mr. President, I support the amendment offered by 

the Senator from Maine (Mr. Muskie), when the Freedom of Infor- 
mation Act was enacted over 7 years ago, it was the congressional 
intentthat from that time forward the general rule to be observed by 
all bureaucrats was that disclosure of information was the norm and 
withholding the exception. Recognizing that the ideal is not often 
observed, the Federal district court was given jurisdiction to litigate 
differences originating from requests. 

The past years' experience with the act has indicated that the fears 
of bureaucratic obstruction mere in large part well founded and that 



but for firm guidance by the courts in the more than 200 cases litigated 
under the act, the public's right to know would still be little more 
than a wish. 

The bill before us today is the result ofiextensive hearings which 
pointed out a number of procedural shortcomings in adminlstration 
of the Freedom of Information Act. I am satisfied that many of the 
problenls will be resolved by this bill. I-Iowever, I am concerned by 
the language presently found in a section of the bill which, in my 
cstimation, would reverse Ihe central thrust of the Freedom of Infor- 
mation Act. 

As the result of a Supreme Court decision which adopted an inter- 
prctation of the language in section (b)(l)  of the original act, infor- 
rllntion claimed to be classified for security purposes could not be 
esnn~inedby the Federal courts to determine if in fact the classification 
was proper and valicl. Rather, the Supreme Court held that the trial 
judge must be satisfied with an affidavit from the head of the depart- 
ment originally classifying the information which affidavit would 
attest to the propriety of the classification. Thus, the classifier would, 
in fnct, be the judge of the classification. This result was patently 
ab4urd. Yet, the corrective langultge in the bill before us does little 
to renlecly the situlttion. Rather than allow true judicial review of 
this material, the present language once again attempts to hold the 
oiew of the department head by stating that the court must accept 
his affidavit unless i t  is found to be unreasonable. While seemingly, 
a step formarcl, this language actually reverses the general rule of the 
Freedom of Information Act which puts the burden of proof upon 
the Government to establish the basis for withholding. 

If the present language in (b) (4) (£3) (ii) is allowed to stand, the 
burden of proof will in effect be shifted away from the Government 
and placed with th, courts. 

This is a situation wl~ich must not be allowed to stand. 1do not 
argue that ttrl afidavit or other s~lbmission from the head of an agency . 
should be disregarded. On the contrary, I would hope that the C o u ~ t ,  
in its in camera examination of contested documents, would call 
upon ~vllatever expertise i t  found necessary. 

However, to raise the opinion of one person, especially an interested 
party, to that of a rebuttable presumption is to destroy the possibility 
of adequab judicial oversight which is so necessary for the Freedom 
of Information Act to function. 

T think i t  really goes against the thrust of what we are trying to do 
in  amending the bill: to again say that the norm is to be to open things 
up ~znlcss a reason can be shown to have them closed. 

If, os the Senator from Alississippi said, there is a reason, why are 
judges going to be so unreasonable? We say that four-star generals 
or admirals will be reasonable but a Federal district judge is going to 
be unreasonable. I cannot buy that argument, especially nhen I see 
that gene1 a1 or that admiral has participated in covering up a mistake, 
and the Federal judge sits there without a bias one way or another. 
I want him to be able to decide without blinders or having to go in 
one direction. 

T think me would be much better off with this amendment. I urge-
ihe adoption of the amendment. 

Mr. I~ENNEDY.  Mr. President, I yield myself 5 minutes. 



The PXESIDINGOFFIC~R.The Senator from Massachusetts is 
recognized. 

Mr. KENNEDY.R4r. President, in my opening remarks I meiitionecl 
some worcls of the President of the United States when lie issued his 
new Executive order cn classification. This concern which has been 
expressed by the Senator from Florida, the Senator from Maine, 
and the Senator from Michigan is very real. This is what the President 
of the United States said in talking about classificat,ion, ancl it supports 
the basis for the amendment of the Senator from Maine: 

Unfortunately, the system of classification which has evolved in the United 
States has failed to meet the standards of an open and democratic society, allowlng 
too many papers to be classified for too long a time. The controls which have 
been imposed on classification authority have proved unworkable, and classificn- 
tion has frequently served to conceal bureaucratic mistakes or to prevent em- 
barrassment to officials and administrations. 

I think precisely this kind of sentiment has triggered the amencl- 
ment of the Senator from hlaine. In  reviewing henritigs before the 
Conimittee on Armed Sen-ices, dealing with thc tralismittal of docu- 
meuts from the National Security Council to the Chairman of the 
Joint Chiefs of Staff, I find the following on page 4 of those hearings, 
part 2: 

The CHAIRMAN. I do not know of anything now that really is national security. 
We have not been able to find out anything. But when we get into it it will be a 
matter of judgment and so forth. 

Senator HUGHES. Who is to make that judgment? 
The CHAIRMAN. The committee. I am not trying to overrule anyone as a mem- 

ber of this committee, you know that, but it is all right for you to raise the polnt. 
Gentlemen, anyone else want to say anything? 
Senator SYMINGTON. us some Last summer when the special prosecutor sent 

gapers taken out of the Dean file, in Alexandria, and which had a lot to do w t h  
CIA and military matters, they were sent here and also sent to the Ervin com
mittee. Hastily everyone wanted to see us a t  once, the State Department, the 
CIA, FBI, DIA. Anybody I left out, Mr. Braswell? 

Mr. BRASWELL. NSA, I think. 
Senator SYMINGTON. Yes, and they all said these papers from the standpoint 

of national security must not be utilized by the Watergate Committee. We sat 
around this table. I said, the best thing to do would be to first read the papers 
Mr. Dean put in his safe before we consider making a decision to request Senator 
Ervin not to use them. So we read the papers. They literally had nothing to do, 
t ha t  we could see, with the national security. One of the staff members said, after 
we had read for 10 or 15minutes, it  looks to me as if this is more a case of national 
embarrassment than national security. In my opinion, he could not have been 
more right. So having been through that syndrome last summer, that particular 
aspect, and because of all of the various stories that have been getting out, I 
would join the Senator from Iowa and hope we make a full report on this situa- 
tion, one way or the other because I do not see any national security involved. 
Admiral Moorer said he knew everything being done. So I do not see the national 
security angle. 

The CHAIRMAN. 1have already told you twice that 1have not run across any- 
thing yet that is national security. 

Here, supposedly the most sensitive materials are considered 
classified by the heads of these respective agencies mentioned, yet 
the language which would be included in the committee amendment 
to the Freedom of Information Act would add some presumption. to 
their conclusion. That presumption is what the Senator from Mame 
is attempting to erase. And these excerpts illustrate his point. 

I think the amendment makes sense, and I an1 extremely hopeful 
that  this body will support the Senator from Maine. I think it is a 



responsible approa.ch. It is sensit,ive, as we rcvicwccl e.nrlier, in tcrnls 
of protecting the kinds of classified material, where that protec,tion 
is legitimately essential to our security ancl the national dcfense. The 
amendment would reach the kinds of abuses we have seen far too 
often in recent times. 

I hope t,he amendment is agreed to. 
Mr. R/IUSICIE. blr. President,, 1yield myself 2 minutes. 
The PRESIDINGOFFICER. The Senator from X,[aine is recognizcd, 
h11r. A~USKIE. Mr. Pre:;ident, first may I say that. if t,he con~mittee 

bill prevails, I woulcl like to see something t'liat iliinimizes the 
quest'ion of presumption, but I am afraid to raise the issue because, 
in the proper perspective, we have to describe thc situat,io11 us i t  is. 

Then, Mr. President, I would like to make one tech~ical point 
with rcspect to the let,ter t,o Se.nator Hruska by the Attorney Gcneri.11, 
William Saxbe, which was put in the Record ea.rlier. The Attorney 
General's letter reads: 

In addition, the suggested change would call for de novo review by a court and 
shift the burden to the government. 

I wish to correct t,hat. Section (a) of the Freedom of Information 
Act provides that in court. cases "the burden is on the agency to 
sust,a.in it,s action." That is no shift,ing of the burden. The Freeclom of 
Information Act imposes this burden for a very real reason. T h a t  
reason is the weight. of the Federal bureaucracy, which has made it. 
almost impossible for us to come to grips with secrecy control a i d  
limit the classification process. 

1withhold the, remainder of my time. 
The PRESJDIXG OFFICER. Who yields time? 
Mr. MUSICIE. Mr. President, T am happy to yield 4 minutes to the 

djstirlguished Senator from Nor'Lh Carolina (Mr. Ervin). 
Mr. ERVIN. Mr. President,, I rise in support of this aniendinent. 

I t  seems to me t,hat we ought not to have artificial weight given to 
agency action, which the bill in its present form certainly mioulcl do. 

It has always seemed to me that all judicial questions should be 
determined de novo by a court when the court is reviewing agency 
action. One of the things which has been most astounding to me 
during the time T have served in the Senate is the reluctance of the 
executive departments and agencies to let the American people know 
how their Government is operat,ing I think the American people are 
entitled to-know how t'hose who are ent.rusted with great governmental 
power conduct themselves. 

Several years ago the Subcommittee on Constitutional Rights, of 
which 1: have the privilege of being chairman, conducted quite an 
extensive investigation of the use of military intelligcncc to spy on 
civilians who, in most instances, were merely exercising their rights 
under t.he first amendment peaceebly to assemble and to petition 
the Governmeilt for redress of grievances. At that timc, as chail.man 
of that subcommittee, 1~ 7 2 , sinformed by the Secret,ary of De,fense, 
when the comn;ittee asked that one of the commanders of nii1it)nry 
int,elligcnce appear before the committee to testify that the Depart- 
ment of Defense had the prer~gat~ive of selecting the witnesses who 
were t.o testify before the subcommittee with respect of the activities 
of the Department of Defense and the Department ol the Army. 
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On another occnsion 1 was informed by the chief counsel of Ihe 
Department of Defense that eqiclence which was quite relevant to 
the committee's inquiry, and which had been sought by the com
mittee, was evidence which, in his judgment, neither the committee 
nor the American people were entitled to have or to know anyt,hing 
about. 

And so the Freedom of Information Act, the pending bill, is designed 
to make more secure the right of the American people to know what 
their Government is doing and to preclude those who seek to keep 
the American people in ignorance from being able to attain their 
heart's desire. 

1 strongly support the amendment offered by the distinguished 
Senator from htlaine, of which .I have the privilege of being a co- 
sponsor, because it makes cert.ain that when one is seeking public 
information, or information which ought to be made public, t+he matter 
will be heard by a judge free from any presumptions and free from 
any artificial barriers which a,re designed to prevent t,he ~it~hho1din.g 
of the evidence; and I sincerely hope t,he Senate will adopt this 
amendment. 

I thank the Senator for yielding. 
Mr. MUSKIE. I thank the distinguished Senator from North Carolina. 
Mr. President, a t  this time I withhold the remainder of my time. 
The PRESIDING OFFICER. Who yields time? 
h4r. HRUSKA. Mr. President, 1yield myself 3 minutes. 
A little while ago the question was asked whether the Director of 

the CIA or the Secretary of State is the only man who knows whet'her 
information should be .classified or whether a district judge equally 
situated with regard to matters relating to national security or foreign 
policy as any other officer of the Government. 

Mr. President, i t  is not a question whether or not he is the only man. 
The courts themselves have said, as has already been cited in Epstein 
versus Resor in 1970, wherein certiorari was denied by the Supreme 
Court, that the judiciary has neither the "aptitude, facilities, nor 
responsibility" to make political judgments as to what is desirable in 
the interest of national defense and foreign policy. That is their 
decision, Mr. President-it is not the court's business to attempt to 
weigh public interests in the disclosure of this information. These are 
political judgments outside the province of the caurts. . 

The Supreme Court, in the case of C. & S. Air Lines against Water- 
man Corp., in 1948, held to the same effect. 

The Harvard Law Xeview note reached that same conclusion. 
I t  is not a matter of any one person's knowing who is the one who 

would best know. There is the review, the trial de novo, to be sure. 
The bill is writ,ten so as to place upon the district judge the responsi- 
bility of determining whether or not there is a reasonable basis. If there 
is no reasonable basis, then he orders the information disclosed. If 
there is a reasonable basis, he is charged with the responsibility of 
maintaining the confidentiality of the information. Under that system, 
it would be an appealable order. I t  would be something that could be 
reviewed. 

The further suggestion is made that there is no indicat'ion that a 
district judge will be unreasonable in acting under the amendment 
of the Senator from Maine. I would not think that any judge would 



be unreasonable. But that is not the point. If the district juclge finds 
that there is no reasonable basis for it, should he still have the power 
to say, "Release the information, anyway"? That is the position for 
which the Senator from Maine is arguing. That is exactly the position 
for which he is arguing. 

The PRESIDING OFFICER. The time of the Senator has expired. 
Mr. HRUSKA. I yield myself 3 minutes more. 
I n  all applications for the disclosure of public docnments, the pro- 

cedures, under the amendment of the Senator from Maine as well as 
under the bill, are the same. The documents would be available if the 
matter cannot be resolved on the basis of affidavits. The documents 
are available for examination in camera, and i t  will be for the judge 
to examine them and determine whether there is a reasonable basis. 

Under the amendment proposed there is no standard to guide the 
courts in this difficult area. The purpose of the language in the bill is 
to require the judge to determine whether or not there is a reasonable 
basis. II there is, he holds the document; if there is no reasonable basis, 
he may order it disclosed. 

Mr. President, there are difficulties in getting papers from the 
Government and its agencies. There is no question that there are 
abuses. But, as I indicated in my earlier remarks, many steps have been 
taken pursuant to the Executive Order 11652 to correct those abuses: 
However, again, I say that the issue of abuses is not relevant to a 
consideration of the amendment proposed by the Senator from Maine. 

Finally, I must say, Mr. President, that the adoption of this amend- 
ment could endanger the passage and approval of the bill into law. 
I t  will substantially alter that finely tuned balance. We have competing 
interests that are highly controversial in this field that must be el;- 
compassed and balanced. 

Mr. President, i t  is my hope that the amendment will be defeated. 
Mr. MUSKIE. A h .  President, I yield to the Senator from Korth 

Carolina. 
The PRESIDING Sonator from Korth CarolinaOFFICER. The is 

recognized. 
hlr. ERVIN. A h .  President, the question involved here would be 

whether a court could determine this is a matter which does affect 
national security. The question is whether the agency is wrong in 
claiming that i t  does. 

The court ought not to bo required to fincl anything except that the 
matter affects or does not affect national securitx. If a judge does not 
have enough sense to make that kind of decision, he ought not to be a 
judge. We ought not to leave that decision to be made by the CIA or 
any other branch of the Government. 

The bill provides that a court cannot reverse an agency even though 
i t  finds it was wrong in classifying the document as being one affecting 
nrttion:~l security, unless it filrtlier finds that the agency mas not only 
wrong, but also unreasonably wrong. 

With all due respect to my friend, the Senator froni Kebraska, is i t  
not ridiculous to say that to find out what the truth is, one has to 
show whether the agcricy reached thc truth in n reasonable manner? 

Why not let the judge determine that question, because national 
securitj- is information that affects national clefen5e and oilr (lealings 
with foreign countlirs? That is all it  amounts to. 



If a judge cloes not have enough sense to make that  kind of judgment 
3nd determine t,he matt.er, he ought not to be a judge, and he ought 
n o t  to inquire whether or not the man reached the wrong decision in 
an unreasonable or reasonable manner. 

The PRESTDINC:OFFICER.Who yields time? 
5.11.. HRUSKA. Rfr. President, T yield mjrself 8 minutes. 
Mr.  President, will the Senator ~,espond to a quc?st,ion on tha t  

slibject? He and I llxve discussed this matter prelirninnrily to coming 
on the floor. 

'If a decision is made by a court., either ordering a doc~iment disclosed 
or oldcring i t  w i thh~ ld ,  is that  judgment or order on the part of the 
district court judge appeclahle to the circuit court? 

Mr.  ERVIN. I should think so. 
 
Mr .  H a u s ~ t a .  TQ:at would be the of appeal? 
 
34r. ERVIN.The ground ought to be not whether a man has 
  

rrilched a wrong decision reasonably or unreasonably. I t  ought to be 
\dtetller he had reached a wrong decision. 

3Ir .  HRUSKA. I dicl not  hear the Senator. 
Mr .  ERVIK. The question involved o11ght to be whet'her an agency 

rcached n correct or incorrect decision when i t  classified a. ma.tter as 
affecting national security. I t  ought not to be based on the question 
whether the agency acted resonably or nnl-easonably in reaching t,he 
wrong decision. That, is the point tha,t t,hc bill prov'icles, in effect. Tn 
other words, a court ought to be searching for the truth, not searching 
for the reason for the question as t,o whether someone reasonably did 
not  adhere to t.he t ruth in  classifying t,he document as affecting 
nation8.1 security. 

h.Ir. HRUSI~A. The bill present,ly provides t,hat a judge should not  
clisc!ose a classifiecl document if hc finds a reasonable basis for the 
c1nssific:ation. What would the Senator from North Ca.ro!ina say in  
response to the following quest,ion: Should a judge be able to go ahead 
and order the disclosure of a document even if he finds a reasonable 
basic for the classification? 

h4r. ERVIN. I thinli he ought to require the document. to be dis- 
closed. I do not think that  a judge shoulcl have to inquire as to whether 
a, man actted reasonably or unreasonably, or whether an agency or 
department did the wrong thing and acted reasonably orunreasonably. 

The  question ought to be whether classifying the docukent as  
, affecting national security was n correct or an incorrect decision. Jus t  

because a person acted in  a reasonable manner in coming to a. wrong 
conclusion ought not to require that  the wrongfnl conclusion be 
sust,a.ined. 

34r. HRUSTCA.R4r. President, I am gratehi1 to the Senator for his 
confirmatlion that such a decision would be appeala.ble. 

However, on the second part of his answer, I cannot get out. of my  
mincl the language of the Supreme Court. This is t,he pa.rticular 
langua,ge that  the Court has used: Decisions about. foreign policy are 
decisions "which the judiciary has neither apt.itude, facilities, nor 
responsibility and which has long been held to belong in the domain 
of polit.ica1 power not subject to judicial intrusion or inquiry." 6. & 8. 
Air L.i.nes v. Waterman. (Irwp., 33.7 U.S. 103 ( I  948). 

That  is not their field; that  is not their policy. 
Mr.  ERVIN.Pardon me. A court is composed of human beings. 
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Sometimes they reach an unreasonable conclusion, and the question 
would be on a determination as to whether the conclusion of the 
agency was reasonable or unreasonable. 

Mr. HRUSKA. Mr. President, I yield myself 2 minutes to read from 
the Supreme Court case of C. & S. Airlines versus Waterman Corp., 
333 U.S. 103 (1948) : 

[Tlhe very nature of executive decisions as to foreign policy is political, not 
judicial. Such dccisions are wholly confided by our Constitution to  the political 
dcpnrtments of the government, Executive and Legislative. They are delicate, 
complex, and involve large elements of prophecy. They are and should be under- 
talcen only by  those directly responsible to  the people whose welfare they advance 
or  imperil. They are decisions of a kind for which the Judiciary has neither apti- 
tude, facilities nor responsibility and which has long been held to  belong in t h e  
donlain of political power not subject to  judicial intrusion or inquiry. 

Mr. President, I think that is pretty plain language. I stand by 
it. 

In  this connection, as I understand Senator Muskie's amendment, 
the burden of proof is upon the Government to demonstrate what 
harm would befall the United States if such information would be made 
public and the court is to weigh such factors against the benefit 
accruing to the public if such information were released. However, 
no standards for guiding the court's judgment are included. 

It seems obvious to me that in an area where the courts have them- 
selves admitted their inadequacies in dealing with these issues, 
Congress should endeavor to provide the proper guidance. The 
reported version of this bill does so. It provides that only in the event 
a court determines the classification of a document to be without 
a reasonable basis according to criteria established by an Executive 
order or statute may i t  order the document's release. 

Therefore, I respectfully submit that Senator Muskie's proposed 
amendment does not adequately come to grips with the various 
competing concerns involved in this issue. 

Mr. MUSKIE. Mr. President, how much time have I remaining? 
The. . PRESIDINGOFFICER. The Senator from Maine has 21 minutes 

remaining. 
Mr. MUSKIE. Mr. President. I yield myself 3 minutes. 
Mr. President, I have listened" to the" distinguished Senator from 

Nebraska expound at  length on what he believes to be the facts and 
say that the judges are not qualified to make evaluations of classifica- 
tion decisions. 

If he believes what he says he believes, he has got to be opposed ' 

to the committee bill because the committee bill establishes a pro- 
cedure for judicial review. If he believes judges to be as unqualified 
as he describes them, eloquently and vigorously, on the floor of the 
Senate, he has to be against the bill to which he has given his name 
and support, because that bill rests on the process of judicial review. 

The second point that I wish to make is, of course, that judges 
can be unreasonable, as my good friend the Senator from North 
Carolina has pointed out. But what about the executives? Let me 
read, from the committee report, the language of Justice Potter 
Stewart in concurring with the majority opinion of the Supreme 
Court in the Mink case that we seek in this bill to alter. 

Justice Stewart stated: 



- - 

Congress has built into the Freedom of Information Act an exemption that. 
provides no means of questioning an executive decision that determine a docu
ment is secret, however, cynical, myopic, or even corrupt that decision might 
have been. 

Now that is the opinion of a justice who concurred in the decision 
in the Mink case which denied judges in camera review of executive 
decisions to classify in the national security field, clearly urging the 
Congress, in my judgment, to do something about it, and that is what 
we seek to do. 

I simply cannot understand the position of the Senator from 
Nebraska (Mr. Hruska) in supporting, on the one hand, a judicial 
review process designed to open the door to examination of executive 
decision, and then on the other hand closing that door part way back 
again, because that is the clear purpose of the presumption written 
into the act. 

So I hope, Mr. President, that, having takdn this step, that we will 
not take part of i t  back, and I urge the support of my amendment 
for the reasons that I have a m ~ l v  discussed this afternoon. 

I am ready for a vote at  anyLtike, but I will withhold the remainder 
of my time until i t  is clear that the Senate is ready for the vote. 

Mr. TAFT. Mr. President, the Judiciary Committee deserve our 
appreciation for the significant work that is embodied in the bill 
before us today. 

These amendments to the Freedom of Infornation Act will ac
complish the committee objective of providing more open access to 
Government activities. The fresh air that open access will bring can 
only strengthen our form of Government. Informed citizens and 
responsive Government agencies will go a long way toward restoring 
the faith and confidence that the American people must have in our 
institutions. 

The amendment offered to S. 2543 by the Senator from Maine 
which deals with cl assZied information relating to national defense. 
or foreign policy will not serve the interests i f  clear legislation or 
assist in the delicate process of making available such sensitive 
classified material. 

It seems to me that the committee version of S. 2543 offers a 
definite procedure and a definite standard by which national defense 
or foreign policy classified information may be examined in a court 
proceeding. The court is not required to conduct a de novo review, 
most courts are not knowledgeable in the sensitive foreign policy 
factors that muzt be weighed in determining whether material de- 
serves or in fact demands clas~ification. Under the committee version 
a court needs to determine if there is a reasonable basis for the agency 
classification. The standard "reasonable basis" is not vague. The 
standard of reasonableness has been applied in our judicial system 
for centuries. 

The proposed amendment would call for a de novo weighing of 
all of the factors and leave tlze determination to the court according 
to a weighing of all the information which is much more vague than 
that standard promu~gated by tho committee. 

The executive branch has especially significant responsibilities in 
foreign policy and national defense. The recently conducted Middle 



East negotiations by our Secretary of State had to be conducted in 
secret and we are now enjoying fruit of the successful culmination of 
these negotiations. 

I believe foreign policy considerations ancl national defense con- 
siderations deserve special ntt,ention and the coln~nittee version of 
S. 2543 accords them such special attention. 

I t  does not seem worthwhile to confuse the standard that the 
committee has set nor does it seem useful to diminish the executive 
branch's flexibility in dealing with sensitive foreign policy matters. 

I intend to support S. 2543 ancl urge my colleagues to approve i t  
without amendment. 

Mr. KENNEDY. Mr. Precident, a parliamentary inquiry. 
The PRESIDING OFFICER. The Senator will state it. 
Mr. KENNEDY. Are there a sufficient number of Senators present 

to order the yeas and the nays? 
The PRESIDING OFFICER. There is not a sufficient second. 
Mr. HRUSKA. Mr. President, 1 have no further requests for time 

on this side or in opposition to the amendment. 
Mr. KENNEDY. Mr. Preeident, I suggest the absence of a quorum, 

with the time to be charged to my time. 
The PRESIDING OFFICER. The clerk will call the roll. 
The legislative clerk proceeded to call the roll. 
Mr. KENXEDY. Rlr. President, I ask unanimous consent that the 

order for the quorum call be rescindecl. 
The PRESIDING OFFICER.Without objection, it is so ordered. 
Mr. KENNEDY. Mr. President, I asls for the yeas and nays on the 

Muskie amendment. 
The yeas and nays were ordered. 
The PRESIDING OFFICER.The quest,ion is on agreeing to the amend- 

ment of the Senator from Maine (Mr. Muskie). 
On this question the yeas and nays have been ordered, and the 

clerk will call the roll. 
The legislative clerk called the roll. 
Mr. ROBERT C. BYRD. I announce that the Senator from Arkansas 

(Mr. Fulbright), the Senator from Alaska (Mr. Gravel), the Senator 
from Indiana (Mr. Hartke), the Senator from South Carolina 
(Mr. Hollings), the Senator from Iowa (Mr. Hughes), the Senator 
from Hawaii (Mr. Inouye), the Senator from South Dakot,a 
(Mr. McGovernj, the Senator from Rhode Island (Mr. Pell), and the 
Senator from Alabama (Mr. Sparkman) are necessarily ab~ent .  

I further announce that, if present and voting, the Senator from 
Alaska (Mr. Gravel) would vote "yea." 

Mr. GRIFFIN. I announce that the Senator from Utah Mr. (Bennett), 
the Senator from New York (Mr. Buckley), and the Senator from 
Illinois (Mr. Percy) are necessarily absent. 

I also announce that the Senator from Colorado (Mr. Dominick), 
the Senator from Arizona (Mr. Bannin), and the Senator from South 
Carolina (Mr. Thurmond) are absent on official business. 

On this vote, the Senator from Illinois (Mr. Percy) is paired with 
the Senator from South Carolina (Mr. Thurmond) . 

If present and voting, the Senator from Illinois would vote "yea" 
and the Senator from South Carolina ~voulcl vote "nay." 



The result was announced-yeas 56, nays 29, as follows: 

Ahourezk 
Aiken 
Baker 
Bayh 
Bed1 
Bentsen 
Biden 
Brock 

Church 
Clark 
Cook 
.Cranston 
Dole 
Domenici 

Allen 
Bartlett 
Bellnlon 
Bible 
Byrd, Harry F., Jr. 
Cannon 
Cotton 
Curtis 
Eastland 
Fong 

Bennett 
Buckley 
Dominick 
Tannin 
Fulbright 
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Yeas-56 
Eacleton 
~ r R n  
Hart 
Easkell 
Ilatfield 
Hathaway 
Huddleston 
Humphrey 
Javits 
Johnston 
Kennedy 
Magnuson
Mansfield 
Mathias 
McIntyre 
Metcalf 
Metzenbaum 
Mondde 
Montoya 

Nays-29 

Goldwater 
GriEn 
Gurney 
Hailsen 
Helms 
Hruska 
Jackson 
Long 
McClellan 
McClure 

Not voting-15 

Gravel 
Hartke 
Hollings 
Hughes 
Inouye 

Moss 
Muskie 
Nelson 
Packwood 
Pastore 
Pearson 
Proxmire 
Randolph 
Ribicoff 
Roth 
Schweiker 
Stafford 
Stevens 
Stevenson 
Symington 
Tunney 
Weicker 
Williams 

Mc Gee 
Nunn 
Scott, Hugh 
Scott, William L. 
Stennis 
Taft 
Talmadge 
Tower 
Young 

Mc Govern 
Pel1 
Percy 
Sparkman 
Thurmond 

So Mr. Muskie's amendment (No. 1356) was agreed to. 
Mr. MUSKIE. Mr. President, I move that the vote by which the 

amendment was agreed to be reconsidered. 
Mr. KENNEDY.Mr. President, I move to lay that motion on the 

table. 
The motion to lay on the table was agreed to. 
Mr. BAYH.Mr. President, I send my amendment to the desk and 

ask that it be stated. 
The PRESIDING OFFICER (Mr. Helms). The amendment will be 

stated. 
The legislative clerk read as follows: 
On page 9, line 9, following the word "person" insert the following: 
"When such records are made available under this section in matters which the 

person secking those records can demonstrate to be of general public concern, 
the agency complying with the request for the records shall make them available 
for public inspection and purchase in accordance with the provisions of this act, 
unless the agency can demonstrate that such records could subsequently be 
denicd to another individual under the exceptions provided for in subsection 
(b) of this act." 
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Mr. BAYH.Mr. President, this amendment is designed to make 
certain Federal departments and agencies comply with both the letter 
and the spirit of the Freedom of Information Act in making public 
requested documents in matters of general ublic concern. 

I t  is not consistent with the intent of 8ongress for an agency to 
comply with a request for a certain document under the Freedom 
of Information Act, but, at the same time, to refuse to make that 
document available to the public despite the legitimate and broad 
public nature of the document in question. 

Yet, this is precisely what happened in a Freedom of Information 
Act request which I made earlier this year to the Federal Trade 
Commission. Probably the best way to demonstrate the real need 
for adoption of the amendment I have offered would be for me to 
recount my experience in seeking information from the FTC. 

On March 20 a public interest law firm-the Institute for Public 
Interest Representation at the Georgetown University Law Center- 
wrote to the Federal Trade Commission on my behalf requesting a 
copy of a transcript of prehearing conference the Commission had 
conducted on December 18, 1973 with eight major oil companies 
which the FTC has charged with engaging in anticompetitive 
practices. 

That request was based on the Freedom of Information Act. Sub- 
sequently, on April 8, having received no substantive reply to the letter 
my  attorney had sent 2 weeks earlier, 1 filed suit in U.S. District Court 
here in Washington against the FTC to secure a copy of the requested 
transcript. 

While 1did not take lightly the significance of a U.S. Senator suing 
an agency of the Federal Government, I felt the issue was of such im- 
portance that this strong action was required. I n  seeking access to the 
transcript, I must emphasize, I did not merely want to secure this 
material for myself. 

Certainly the Senator from Indiana did feel i t  would be helpful to 
hiill in weighing curlent energy-related legislation to have the informa- 
tion being generated in this very important proceeding before the Fed- 
eral Trade Commission. But beyond the need which I felt I had for the 
clocument, I also felt that it was important that the transcript of a 
proceeding against the eight largest oil companies be available to the 
public. 

Few issues have generated as much concern among the American 
people in recent months than the energy crisis. Much has been chnrged 
about the role of the oil companies in contributing to and exploiting 
the energy crisis, and the FTC allegalions of major anticompetitive 
practices against the oil companies go directly to the heart of the public 
concern regarding the role of the oil companies. 

I t ,  therefore, seeqed to me important that not only should the tran- 
script in question be available to the Senator from Indiana, but that 
transcript should be part of the public record of tlie FTC, available for 
examination and purchase by the media and individual citizens. 

However, when, on April 30, the PTC agreed to my request for the 
December 18, 1973 transcript, it  did so on a very limited basis. Specifi- 
cally, the Commission provided copies of the transcript to me and to 
three State attorneys general who had requested it. The Commission 
clid not add the transcript lo the public docket in its case against the 
.oil companies, and when newsmen requested a copy of the transcript 
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they were told they woultl have to malie individual request,^ for copies 
under the Freedom of Information Act. 

This limited release of the transcript was especially incongruous 
since I was not under any constraint in what I coulcl do with the copy 
delivered to me. Accordingly, to save those newsmen the time and 
trouble of bringing indiviclnal Freedom of Information Act cascs. 
against the BTC, I provided access to t8he taranscript to anyone who 
wanted to come to my office and examine it. 

I t  is evident, Mr. President, that in its limited response to my re-- 
quest the FTC had cornplied with the letter 0f.th.e Freedom of infor- 
mation Act. But i t  is equally evident that in refusing to add the 
requested transcript to the public docket in its case against the oil 
companies that the FTC had not complied with the spirlt of the act. 

This amendment is designed to avoid such evasion of the true 
purpose of the act. 

I must note, Mr. President, that the amendment is written in such 
a way so as to place the responsibility for dernonstrat,ing that the 
requested material is of general public concern .on the individual 
requesting the material. The purpose of this pa,rt of the amendment 
is to guarantee that the various agencies do not have to make general 
release of all information provided for under the Freedom of Informr,- 
tion Act. I t  would be an unfair and burdensome requirement on the 
agencies to insist that doc~~ments  example,of lilnited interest--for 
something required for academic research-be made public. 

Also, the amendment. docs permit the agency faced x i th  a request, 
that  informa,tion be made public to object to that request if the agency 
can argue successfuliy that subsequent requests for the documents 
might be denied unc1e.r t,he exemptions provided for in subsection (b) 
of the act. 

If I may take my experience with the FTC as an example, Mr. Presi- 
dent, i t  is obvious that the case against the major oil companies is of 
general public concern a.nd i t  is not unreasonable to place the responsi- 
bility for demonstrating this fact on the Senator from Indiana or any 
other individual requesting material in this category. 

As for the right of the agency to object, I see no problem in giving 
the agency the responsibilitj7-if i t  does not want to make somet'hing 
public-to prove that the ~naterial in question might under different 
circumstances qualify for a subsection (b) exception. I am satisfied 
once again using my experience as an example, that the FTC coulcl 
not make a successful argument of this nature in the oil company 
case. 

I do want to emphasize, h4r. President, that in citing my experience 
as an example I am not t,rying to pass an ame.ndment of relevance to a 
single issue in which I was involved. Rather, I cite this experience as  
an example, with the conviction that if the a,niendment I propose 
addresses itself properly t;o my experience, it would work in the 
future on matters of similar public concern. I n  this way, when Freedom 
of Information Act requests are made in areas of general importance, 
we can be satisfied that E'ecleral agencies ~vill have to meet both the 
letter and the spirit of the law. 

Mr. President, finally, ~vha t  this amentlment is designed to do is to 
satisfy what I think the intent was of the original act, and the bill 
brought to us today by tltc distingidshed Senator from Mnssachusetis 



and others who arc joining him, as I am, in proposing the new amend- 
ments to the Frcedom of Information Act,. 

r\Iy amendment specifics that if an indiriclual, undcr this act, is 
entitled to information that is a matter of some public concern, a 
copy of the information that is given to the individual should also be 
spread on the agency's public record, so that members of the news 
media and individual cit,izens may have access to it. 

As I said, I have been involved in this matter with the FTC relative 
to some of the prehearing conferences they have been holding with 
the major oil companies. At long last, after having to take them to 
court or threatening to take them to court, the agency did, in fact, 
give me a copy of the first conferenre transcript; and I hope that 
before we are through, they ail1 promise to gire me other transcripts 
as these hearings are held. Yet while Birch Bayh happens to be a 
Senator from Indiana who wants this material tlo make proper deci- 
sions on energy issues; but I think the public has a right to know 
what is going on before the FTC as ~vell. This amendment would 
make that possible, by requiring that a copy of these documents be 
put  in the public records, pursuant to the provisions of this act. 

Mr. KENNEDY. I yield myself such time as I may require. 
Mr. President, I urge the acceptance of this amendment, I believe 

that the Senator from Nebraska has been informed of it as mell. 
It seems to me to make eminently good sense that if information is 

going to be made available to a partic~zlar individual, and if i t  meets 
the other requirements of the Freedom of Inforniation Act relating 
to disdosure, that information should be available to other citizens 
as mell. 

The amendment does have certain protections. When an agency 
attempts to respond positively and constructively to a request of an 
individual, even though the act would allow withholding, the amend- 
ment has certain protections for the agency so i t  does not have to 
release this generally automatically, I think makes a good deal of 
sense. I believe i t  carries forward the spirit and the purpose of the 
legislation in encouraging release of information, and I hope that the 
amendment will be accepted by the Senate. 

Mr. HRUSKA. Mr. President, will the Senator yield me 2 minutes? 
Mr. KENNEDY. I yield. 
Mr. HRUSKA. Mr. President, upon analysis, i t  is found that this 

amendment does clarify the law. The amendment contains a safeguard, 
by reference to section 4(b) of Public Law 90-23, commonly known 
as the Freedom of Information Act, which amply takes care of those 
items which are excluded from its purview. 

I have no objection to the amendment. In  fact, I favor it. 
Mr. KZNNEDY. Mr. President, I yield back the remainder of my 

time. 
Mr.-BAYH.I yield back the remainder of my time. 
The PRESIDING The question is on agreeing to the amend- OFFICER. 

ment of the Senator from Indiana. 
The amendment was agreed to. 
The PRESIDING OFFICER. The bill is open to further amendment. 
Mr. HRUSKA. Mr. President, I have a brief amendment, wxich I 

send to the desk. 



The PRESIDING The amendment will be stated. OFFICER. 
The legislative clerk read as follows: 
On page 14, line 22, insert the word "working" between "10" and ''days." 

Mr. HRUSKA. Mr. President, this amendment has to do with the 
time limitation for the purpose of filing an answer or extending the 
time within which an answer should be given to certain applications 
for disclosure. The general reference to time limitations is in terms of 
"working days." By inadvertence, I take it, line 22, page 14, simply 
says "for more than 10 days." The amendment, technical in nature, 
would insert the word "working," so that it would be for not more than 
10 working days. That is the purpose of the amendment, and I urge 
its adoption. 

Mr. KENNEDY. Mr. President, this is a technical, clarifying amend- 
ment. It is useful and consistent with the other ~rovisions of the bill, 
and I urge its adoption. 

I yield back the remainder of my time. 
Mr. HRUSKA. I yield back the remainder of my time. 
The PRESIDINGOFFICER (Mr. Domenici). The question is on 

agreeing to the amendment. 
The amendment was agreed to. 
The PRESIDING The bill is open to further amendment. OFFICER. 

AMENDMENT NO. 1361 

Mr. HART. Mr. President, I call up Amendment No. 1361. 
The PRESIDING The amendment will be stated. OFFICER. 
The legislative clerk proceeded to read the amendment. 
Mr. HART. Mr. President, I ask unanimous consent that further 

reading of the amendment be dispensed with. 
The PRESIDTNG OFF'CER. Without objection, it is so ordered; and, 

without objection, the amendment will be printed in the Record. 
The amendment is as follows: 
On page 11, Iine 15, after the period, insert the following new subsection: 
(3) Section 552(b)(7) is amended to read as follows: "Investigatory records 

compiled for law enforcement purposes, but only to the extent that the product~on 
of such records would (A) interfere with enforcement proceedings, (B) depr~vea 
person of a right to a fair trial or an impartial adjudication or constitute a clca~ly 
unwarranted invasion of personal privacy, (C) disclose the identity of an informer, 
or (D) disclose investigative techniques and procedures.". 

Mr. HART. I yield myself such time as I may require. 
Mr. President, this act exempts from disclosure "investigatory files 

compiled for law enforcement purposes except to the extent available 
by law to a party other than an agency." 

My reading of the legislative history suggests that Congress in- 
tended that this seventh exemption was to prevent harm to the 
Goyernment's case in court by not allowing an opposing litigant 

---- ---- - -he would otlferwise ear l ie ra rea te r access to investigative hles than
have. 
lTEcently, the courts have interpreted the seventh exception to the 
Freedom of Information Act to be applied whenever an agency can 
show that the document sou&t_is an investigatory file compiled for 
law enircement purposes-Zstonewall-at that point. The court would 
have the exemption applied without the need of the agency to show 
why the disclosure of the particular document should not be made. 



---- ------- 

That, we suggest, is not consistent with the intent of Congress 
when it passed this basic act in 1966. Then, as now, we recognized the 
need for law enforcement agencies to be able to keep their records 
and fles confidential where a disclosure would interfere with any 
one of a number of specific interests, each of which is set forth in the 
amendment that a number o r u s E  offering. 

I am offering this amendment on behalf of myself and the following 
Senators: Mr. Mathias, Mr. Cranston, Mr. Muskie, Mr. Clark, Mr. 
Ribicoff, Mr. Moss, Mr. Javits, Mr. McGovern, Mr. Pioxmire, Mr. 
Humphrey, Mr. Hatfield, Mr. Biden, Mr. Nelson, and Mr. Abourezk. 

This amendment was proposed by the Administrative Law Section 
of the American Bar Association. I t  explicitly places the burden of 
justifying nondisclosure on the Government, which would have to 
show that disclosure would interfere with enforcement proceedings, 
deprive a person of a right to a fair trial, constitute an unwarranted 
invasion of personal privacy, reveal the identity of informants, o r  
disclose investigative techniques or procedures. 

Our concern is that, under the interpretation by the courts in recent 
cases, the seventh exemption will deny public access to information 
even previously available. B'or example, we fear that such informa- 
tion as meafinFp=tion reports, civil rights compliance information, 
and medicare nursing home reports will be considered exempt under 
the seventh exemption. 

Our amendment is broadly written, and when any one of the reasons 
for nondisclosure is met, the material will be unavailable. But the 
material cannot_ be_gn_d-o_ug&no t be exempt merely because i t  ~ n b e  
categqri_z_e_d-as-_a_nj.gvestjgatory_ file compiled for law enforcement 
purposes. 

Let me clarify the instances in which nondisclosure would obtain: 
First, where the production of a record would interfere with enforce- 
ment procedures. This would a g p ~  -.-- Government'swhenever the 
case in court-a concrete prospecfive law enforcement proceeding- 
w o d a T h ~ m e dby the premature release of evidence or information 
not in- the possession of know6 or potential aefe5TK5tg-This-wo~l~l 
afilyalso'wh&e tIie-iigleInCy70uTd show that the disclosure of the 
information would substantially harm such proceedings by impeding 
any necessary investigation before the proceeding. In  determining 
whether or not the information to be released will interfere with a 
law enforcement proceeding i t  is only relevant to make such deter- 
mination in the context of __the particular enforcement procemg. 

Secori-d,thep%tZcXTn for personal privacy inclu&d ic clause (B) 
of our amendment was not explicitly included in the ABA Administra- 
tive Law Section's amendment but is a part of the sixth exemption 
in the present law. By adding the protective language here, we simply 
make clear that the protections in the sixth exemption for personal 
privacy also apply to disclosure under the seventh exemption. I wish 
also to make clear, in case there is any doubt, that this clause is in- 
tended to protect the privacy of any person mentioned in the requested 
files, and not only the person who is the object of the investigation. 

Third, investigatory files compiled for law enforcement purposes 
would not be made available where production would deprive a person 
of a right to a fair trial or an impartial adjudication. 

Fourth, the amendment protects without exception and without 
limitation the identity of informers. It protects both the identity of 



informers and information which might reasonably be found to lead to 
such disclosure. These may be paid informers or simply concerned 
citizens who give information to enforcement agencies and desire their 
identity to be kept confidential. 

Finally, the amendment would protect against the release of in- 
vestigative techniques and procedures where such techniques and pro- 
cedures are not generally known outside the Government. I t  would 
not generally apply to techniques of questioning witnesses. 

The purpose of the Freedom of Information Act is to provide 
maximum public access while a t  the same time recognizing valid 
governmental and individual interests in confidentiality. This amend- 
ment balances those two interests and is critical to a free and open 
society. This amendment is by no means a radical departure from 
existing case law under the Freedom of Information Act. Until a 
year ago the courts looked to the reasons for the seventh exemption 
before allowing the withholding of documents. That approach is in 
keeping with the intent of Congress and by this amendment we wish 
to reinstall it  as the basis for access to information. 

Mr. President, I think that i t  would be useful if a brief excerpt 
from the report of the Committee on Federal Legislation of the Associa- 
tion of the Bar of the City of New York were printed in the Record. 
The full document is captioned "Amendments to the Freedom of 
Information Act." I ask unanimous consent that that material may 
be printed in the Record. 

There being no objection, the material was ordered to be printed in 
the Record, as follows: 

S. 2543 and H.R. 12471 do not propose any amendment to  Exemption 7, but  
\vould add to subsection (b) the "Savings Clause" discussed above. 

The courts have agreed tha t  Exemption 7 applies to  investigations by  regulatory 
agencies as well as criminal investigations. But  there is dramatic disagreement 
over the question of continued non-disclosure after the specific investigation is 
completed. The Second Circuit, in Frankel v. SEC, 460 1". 2d 813 (1972), held 
tha t  investigatory files are exempt from disclosure forever, on the theory tha t  
disclosure of investigatory techniques would undermine the agency's effectiveness 
and would choke off the supply of inforination received from persons who abhor, 
for whatever reason, public knowledge of their participation in the investigation. 
The court found: 

"These Reports indicate tha t  Congress had a two-fold purpose in enacting the 
exemption for investigatory files: to  xevent  the premature disclosure of the  
results of a n  investigation so tha t  the &5vernmZiit'ckii IprGKt i t a r o n g e s t  case 11 in c Z i X ~ n i T 6  agencydoiiductedkKeFT6nfideiiti51-tBproG-dG~6~WliZh't;he 

1 itsinvestigation and b y  which it has obtained information. Both these forms of 
I confidentiality are necessary for effective law enforcement." Id. a t  817. 

Other jurists, however, have reached the conclusion that  Exemption 7 was 
intended only to  protect against premature disclosure in  a pending investigation, 
and that  once the investigation is completed and all reasonably foreseeable 
administrative and judicial proceedings concluded, the files must be disclosed. 
We agree with this view. 

The fear that  disclosure of investigative techniques in general will hinder a n  
a,gencyls operations appears to  be illusory. The methods used for such investiga- 
tions are widely known and relatively limited in type and scope. The realistic 
problems are those we have already met-the need to rcscrve the identity of 
sources of information in par lieu la^ eases, the need t o  $sure an impZfEa1 trial 
and to protect reasonable p e r S 0 ~ 1  privacy. I n  the context of Exemption 7, 
there is the additional consideration tha t  premature disclosure of the Govern- 
ment'q case will allow the civil or criminal defendant to  "construct1' his defense. 

Against these real problems must be weighed important policy considerations 
which are by now also familiar-that our political system is premised upon public 
and congressional knowledge of the Executive Branch's activities; that  the policy 
of agency actions is ultimately established by Congress and the public; that  



importunate decisions or those based on party politics, campaign contributions 
and the like are less likely if the public has access t o  the record of such decisions. 

Mr. HART.Mr. President, I reserve the remainder of my time, but 
I hope very much that the committee and our colleagues are persuaded 
as to the wisdom of the amendment. 

Mr. KENNEDY. Mr. President, I yield myself such time as I may 
use. 

The PRESIDING OFFICER. The Senator from PIfassachusetts is  
recognized. 

Mr. KENNEDY. Mr. President, I believe that it would be useful 
for me to outline for my collengues briefly why S. 2543 did not initially 
attempt to amend the seventh exemption of the Freedom of Informa- 
tion Act, and why I presently believe that the amendment proposed 
by the Senator from Michigan is a constructive and desirable one. 

Last October, when I introduced S. 2543, the case law on the subject 
of investigatory files was substantially different that i t  is today. 
During our hearings in the spring of 1973, the subcommittee had 
before i t  legislation that would have amended in various ways a 
number of the exemptions of the POIA. These proposals were fully 
discussed and debated. Nonetheless, when I introduced the legislatioil 
I believe that the public was secure in its right to obtain information 
fallhg within the "investigatory file" exception to disclosure mandated 
by the act. As Attorney General Elliot Richardson had told our 
subcommittee : 

The courts have resolved almost all legal doubts in favor of disclcsure. 

Thus, I did no1 propose a change hthe language of that exemption, 
In the report on S. 2543, as amended, the Judiciary Committee 

expressed its position generally: 
The risk that  newly drawn exemptions might increase rather than lcssen 

confusion in interpretation of the FOIA, and the increasing acceptance by  c o ~ ~ r t s  
of interpretations of the exemptions favoring the public disclosure originally 
intended by  Congress, strongly militated against substantive amendments to  
the language of the exemptions. 

But we warned that by leaving the substance of the exemptions 
unchanged-

The committee is implying acceptance of neither agency objections t o  thc  
specific changes proposed in the bills being considered, nor judicisl decisions 
which duly constrict the application of the act. 

Unfortunately, Mr. President, I must agree with the Senator from 
Michigan that our initial appraisal of the development of the law 
in the area affected by his amendment has turned out to be short 
lived. A series of recent cases in the District of Columbia has applied 
the seventh exemption of the act woodenly and mechanically and, 
I believe, in direct contravention of congressional intent when we 
passed that law in 1966. One court a few years back correctly read this 
intent when i t  observed: 

The touchstone of any proceedings under the act must be the clear legislative 
intent t o  assure public access to  all governmental records whose disclosure mould 
not significantly harm specific governmental interests. 

Yet in the most recent decision interpreting the seventh exemption 
of the Freedom of Information Act, the District of Columbia Court 
of Appeals observed that- 

Recent decisions of this court construing exemption seven have considerably 
narrowed the scope of our inquiry. 

http:HART.Mr


This, Mr. President, was a foreboding that the court was going 
astray, since the court was limiting its inquiry to avoid discussion of 
the intent behind the exemption and whether Congress intended 
clocuments of the kind sought, under the circumstances, to be kept 
secret pursuant to that exemption. The court continued: 

The sole question before us is whether the materials in question are "investiga- 
tory files compiled for law enforcement purposes." Should we answer that question 
in the affirmative, our role is "at an end." 

This is the same kind of determination made by the Supreme Court 
In the Mink case, when i t  observed that once a judge determined 
records to be in fact, on their face, classified, then he could not look 
beneath that marking to determine whether they were properly 
classified. We are today reversing that holding of the court by the 
legislation before us, spelling out that i t  is Congress intention for 
courts to look behind classification markings. I think i t  appropriate and 
useful that-~E-Yars6~s~eEUtl&r-disapproval of the line of cases I 
referred to earlier, and that we make clear our intention for courts to 
look behind the investigation mark stamped on a file folder. 

'The Senator from Michigan has made a persuasive case for the 
amendment he is proposing, and I will not go over the same ground 
he- .has. covered. I do want to make two points that bear directly on 
this issue. 

First, whether or not this amendment is adopted, I would like to 
make i t  clear that I believe the courts have, in narrowly and mechan- 
ically interpreting the seventh ex mption, strayed from the require- 
ments and the spirit of the Freedo k of Information Act. The Supreme 
Court has not ruled on the subject yet, and there is a division among 
various circuits on a number of issues arising from application of that 
exemption. I thus want the record to show that by accepting the 
Senator's amendment we will be reemphasizing and clarifying what 
the law presently requires. If i t  is not accepted, the Supreme Court 
will still have the opportunity to set things straight. 

Second, I would point out that we do address ourselves in S. 2543 
.to this issue in a less direct manner. Our report and my opening state- 
ment contain extensive discussion of new provisions in this legislation 
relating to release of records "or portions of records" and to deleting 
.or segregating exempt portions of files or records so that nonexempt 
portions may be released. Judicial and agency adherence to the 
requirements of these amendments would go a long way to removing 
strict and undiscriminating adherence to narrow interpretations of 
the Freedom of Information Act. This would apply to the area of 
investigatory files as well as to the other exemptions of the act. 
So I think that courts would have to reconsider their reliance on any 
restrictive cases after passage of these new provisions anyway. 

The approach suggested by the Senator from Michigan in his 
amendment, which states the policy considerations to be utilized by , 

agencies and courts in determining whzther to disclose investigatory 
information, is a salutory one. I t  is the same approach-with the same 
language-proposed by the American Bar Association representative 
a t  our hearings last year. Then, Attorney General Elliot Richardson, 
testifying at  our hearings, told the subcommittee that- 

If a fresh approach is needed, we suggest that a modilied version of the ABA's 
proposed amend~nent should be considered. 



-- 

These comments were addressed to a rather different proposal to 
amend the seventh exemption contained in S. 1142, being considered 
by the subcommittee at  the time. And just last week the prestigious 
Association of the Bar of the City of New York issued its report on 
amendments to the Freedom of Information Act, in which it too 
recommended adoption of the language proposed by the ABA, with 
slight modifications. Since the discussions by the ABA, the Attorney 
General, and the City of New York Bar Association on this issue are 
relevant to our consideration of the proposed amendment, I ask unani- 
mous consent that excerpts therefrom be included in the Record a t  
this point. 

There being no objection, the material was ordered to be printed 
in the Record, as follows: 

FROMTHE STATEMENT MILLER, CHAIRMAN, ADMINISTRATIVEOF JOHN LAW 
SECTION,AMERICANBAR ASSOCIATION, JUNE11, 1973 

THE SEVENTH EXEMPTION 

S. 1142 also proposes changes in the seventh exemption to the Freedom of 
'Information Act, which relates to investigatory files compiled for law enforcement 
purposes, by expressly excluding certain specific types of records from the investi- 
gatory files exemption (Section 2(d)). However, the Administrative Law Section 
l~elieves that a better approach is to set forth explicitly the objectives which the 
investigatory files exemption is intended to achieve in order to assure that infor- 
mation is withheld only if one of those objectives would be frustrated were the 
information disclosed. Because many different types of information may be con- 
tained in an investigatory file for which there are legitimate reasons for non- 
,disclosure, the Section believes that  it is unwise to attempt to exclude certain 
types of records from the exemption under all circumstances. For example, even 
"scientific tests, reports, or data" (Section 2(d)) contained in an investigatory 
file, if released prematurely, could interfere with the prosecution of an offense or 
result in prejudicial publicity so as to deprive an accused of his right to a fair 
trial. In addition, the proposal set forth in S. 1142 would not resolve the issue as 
to  when the investigatory files exemption terminates, an issue that has arisen in 
.several recent court decisions. 

Accordingly, the Administrative Law Section recommends that, if the seventh 
,exemption is to be a,mended, it be revised to read as follows: 

"lnvestigatory records compiled for law enforcement purposes, but only to the 
extent that the production of such records would (A) interfere with enforcement 
proceedings, (B) deprive a person of a right to a fair trial or an impartial adjudi- 
cation, (C) disclose the identity of an informer, or (D) disclose investigative 
.techniques and procedures." 

EXEMPTION 7 

Exemption 7 now exempts: 
"Investigatory files compiled for law enforcement purposes escept to the extent 

av.?ilable by law to a party other than an agency." 
H.R. 54q5 and S. 11'42 would have amended Exemption 7 to read as follows: 
"(7) inve?stigatory records compiled for any specified law enforcement purpose 

the disclosure of which is not in the public interest, escept to the extent that- 
"(A) any such investigatory records are available by law to a party other than 

an  agency, or 
"(B) any such investigatory records are- 
"(i) scientific tests, reports, or data, 
"(ii) inspection reports of any agency which relate to health, safety, environ- 

mental protection, or 
"(iii) records which serve as a basis for any public policy statement made by any 

agency or officer or employee of the United States or which serve as a basis for 
rulemaking by any agency." 



S. 2543 and H.R. 12471 do not propose any amendment to  Exemption 7, but 
would add to subsection (b) the "Savings Clause" discussed above. 

The courts have agreed that Exemption 7 applies to investigations by regula- 
tory agencies as well as criminal investigations. But there is dramatic disagreement 
over the question of continued non-disclosure after the specific investigation is 
completed. The Second Circuit, in Frankel v. SEC. 460 F.2d 813 (1972), held that 
investigatory files are exempt from disclosure forever, on the theory that disclosure 
of investigatory techniques would undermine the agency's effectiveness and 
would choke off the supply of information received from persons who abhor, for 
whatever reason, public knowledge of their participation in the investigation. 
The court found: 

"There Reports indicate that Congress had a two-fold purpose in enacting 
the exemption for investigatory files: to prevent the premature disclosure of the 
results of an investigation so that the Government can present its stronger case 
in court, and to keep confidential the procedures by which the agency conducted 
its investigation and by which it has obtained information. Both these forms of 
confidentiality are necessary for effective law enforcement." Id. a t  817. 

Other jurists, however, have reached the conclusion that Exemption 7 was 
intended only to protect against premature disclosure in a pending investigation, 
and that once the investigation is completed and all reasonably foreseeable ad- 
ministrative and judicial proceedings concluded, the flies must be disclosed. We 
agree with this view. 

The fear that disclosure of investigative techniques in general will hinder an 
agency's operations appears to be illusory. The methods used for such investiga- 
tions are widely known and relatively limited in type and scope. The realistic 
problen~s are those we have already met-the need to preserve the identity of 
sources of information in particular cases, the need to assure an impartial trial and 
to protect reasonable personal privacy. In the context of Exemption 7, there is the 
additional consideration that premature disclosure of the Government's case will 
allow the civil or criminal defendant to iiconstructJ~ his defense. 

Against these real problems must be weighed important policy considerations 
which are by now also familiar-that our political system is premised upon public 
and congressional lrnowledge of the Executive Branch's activities; that the policy 
of agency actions is ultimately established by Congress and the public; that 
importunate decisions contributions and the like are less likely if the public has 
access to the record of such decisions. 

For these reasons, me conclude that the strict definitions in the earlier proposed 
amendment to Exemption 7 could not be relied upon $ produce the intended 
result in all cases. For example, the non-exemption of scientific tests, reports 
or data" could easily cause disclosure of special techniques or the extent of the 
Government's l~now-vXh-respectto~p~Z'tiB~l~1~vXstigB~n7-Theref ore, 
we rec~eE&~&~-enIdirTe"dCbT-EkEEp€i5Z-TTn5tKdTostate the policy con- 
siderations which are to be utilized by the agencies and courts with respect to 
disclosure. The Department of Justice and the ABA Administrative Law Section 
reached the same conclusion and recommended similar amendments. 

For the reasons discussed above, we recommend adoption of the language pro- 
posed by the ABA, modified slightly to make it clear that (a) conzpleted inveqtiga- 
tions must be disclosed except where confidential sourccs of information will b e  
unavoiclably revealed, (b) only specialized techniques, not generally used in 
investigations, are protected from disclosure; and (c) the exemption applies to 
"records" not "files," so that disclosable material is not exempted merely by being 
placed in an investigatory file. Thus, Exemption 7 would read: 

"Investi~atorv records comnlled for law enforcement nurnoses. but onlv to the 
extent tha<discibsure of such iecords would (A) i n t e r f e r e a l l y  
and reasonablv contem lated enforcement proceedings (B) deprive a persoil of 
a riglit to a fair trial o:an impartial adjufii-7' unavoidably disclose the 
identitv of an informer, or (D) disclose unique or specialized investigative tech- 
niques 'other than those' generally used and &own." ' 

FRonl THE STATEMENTO F  ELLIOTL. RICHARDSON, ATTORNEY O F  THEGENERAL
UNITED STATES, JUNE26, 1973 

Section 2(d) of the bill would also limit the coverage of the exemption by 
excluding: (I) scientific tests, (2) inspection reports relating to health, safety or 
environmental protection, and (3) any investigatory records which are also used 
as a basis for public policy statements or rulemaking. 



These changes would seriously impair the law enforccment capability of many 
.-agencies. 

The provision excluding scientific tests, reports or data from the protection of 
the exemption presents scveral problems. 

First, it could jeopardize the right to an impartial trial by permitting any 
.requestor to obtain and publish any incriminating scientific tests, such as ballistic 
reports, before the defendant is brought to trial. 

Second, because the act does not permit an agency to determine whether a 
requestor has a rational basis for seeking information, anyoilc could insist on 
.obtaining autopsy reports or other medical reports on victims of crime, which 
reports may not be exempt under exemption six if the victim is dead. 

Because this same information can be obtained in discovery proceedings, in 
which the need of the individual for the reports is a proper consideration, 1t.e do 
not believe an amendment is necessary. 

The provision denying the protection of exemption seven to inspection records 
relating to health, safety or environmental protection would impede the efforts of 
agencies to take law enforcement action against offenders. 

It would permit offenders to obtain these records and thereby discover all of the 
details that an agency intends to use against them in any law enforcement action, 
whether civil or criminal. 3 
 

Finally, the provision excluding from the coverage of exemption seven records 
which serve as a basis for public statements or regulations not only would inhibit 
rulemaking in important regulatory areas.but also would restrict the flow of 
-information to the public by discouraging official discussion of public business. 

For example, if a Justice Department spokesman announced that on the basis 
-of an investigation by the FBI and the Criminal Division a grand jury would be 
convened to consider indictments, all of the investigatory reports apparently 
would no longer be protected by exemption seven. 

The protection of this information cannot depend on the continued silence of 
.officials in making public statements or issuing regulations. 

If a fresh approach is needed, we suggest that a modified v w f  the ABq's 
proposed amendment should be considered along the following lines: 

The provisions of this section shall not be applicable to matters that are . . . 
(7), investigatory files compiled for law enforcement purposes except to the 

.extent available by law to a party other than an agency; Provided, that This 
exemption shall be invoked only while a p w  enforcem-enkprp~e~di~g-i
gation to, hich such files pertain is pe-n-s or c g n t e m e d ,  or to the extent 
that the pr~c~ri~6f~hfiless%diilla' %&-**[A) inter ere with law enforcement functions 
designed directly to protect individuals against violations of law, (B) deprive a 
-person of a right to a fair trial or an impartial adjudication, (C) disclose the iden- 
t i ty  of an informant, (D) disclose investigatory techniques and procedures, (E) 
.damage the reputation of innocent persons, or (F) jeopardize law enforcement 
.personnel or their families or assignments. 

Mr. KENNEDY. Mr. President, I recommend the adoption of the 
:amendment of the Senator from Michigan. 

Mr. HRUSKA.Mr. President, I yield myself 10 minutes to speak in 
.opposition to the amendment. 

The PRESIDING OFFICER. The Senator from Nebraska is recognized. 
Mr. HRUSKA. Mr. President, again we have a situation here where 

.an amendment is proposed that goes to the substance of a bill which 
was enacted after years of processing. I n  1966, agreement was finally 
reached among several competing interests in this field for the dis- 
.closure of public documents. Those issues were resolved and we have a 
very well balanced act, the deficiencies of which are such that they 
,called for amendment but amendmen& which have procedural features 
rather than substantive features. I do believe that while the public 
has a right to know, there is also the duty of a government to survive. 
'There must be sufficient safeguards under which officials of our Govern- 
ment can preserve national integrity, security, and public interest, 
:and in the case of the instant amendment, law enforcement. 

I n  my judgment, the approval of this amendment would endanger 
ithe passage and approval of this bill into law, and I would urge the 



Members of the Senate to reject the amendment for that reason and for 
additional reasons which I shall now recite. 

Mr. President, in considering this bill, the Judiciary Committee 
reviewed an amendment that did not go as far as this one. The Com- 
mittee decided to reject it because it could hinder the FBI in carrying- 
out its law enforcement responsibilities and, further, because the 
forced disclosure of FBI information could infringe on the individual's 
right of privacy. T must oppose this amendment for the same reasons. 

The FBI has been successful in the past in apprehending criminal 
offenders and for carrying out its other investigative duties because 
of one chief and important asset-that is, its ability to obtain informa- 
tion from its informants and private citizens throughout these Unitecl 
States. I n  many instances i t  has not solved a crucial case because of 
deductive reasoning or a specific clue but because a private citizen 
was not afraid to come forth and offer a piece of information. I n  the 
past, the FBI has usually taken the information i t  receives as a matter 
of confidence and assured the individual his name woulcl be kept in 

\ confidence. 
The passage of this proposed amendment would undoubtedly have 

the effect of inhibiting FBI informants and citizens from coming forth 
to offer vital bits of information to the FBI. They will no lower feel 
confident that their names will remain secret fr6m public s&utiny, 
possibly subjecting them to embarrassment and/or reprisals. The net 
result will be a crippling effect on the FBI's ability to garner informa- 
tion and obtain successful prosecution in criminal cases. 

Moreover, the release of any material iizto the public domain is 
likely to cause embarrassment to individuals mentionecl in FBI files. 
This Congress has exhibited a marked increase in the concern for the 
protection of privacy of U.S. citizens. There are literally dozens of 
bills being circulated in Congress today with various provisions 
attempting to protect private citizens from unauthorized disclosure 
of many Government records which may concern them. 

Indeed, I fear that this amendment will work cross-purposes to the 
bills on criminal justice information systems, such as the measures 
introduced by the senior Senator from North Carolina (Mr. Ervin) 
and this Senator. 

The basic thrust of these bills is to maintain the confidentiality of 
law enforcement records. We have held extensive hearing on these bills 
and throughout these hearings the point has been repeatedly stressed 
that information in law enforcement files must be kept in coi~fidence 
to insure that the individual's right to privacy is secure. Yet, this 
amendment purports to give anyone the right to request and receive 
some of these very same records. I can think of no other instance 
where an amendment to a bill has posed such a grave threat to the 
very thrust of a major bill that is still in commiltee and has yet t~ 
come to the floor. 

Mr. President, the threat to personal privacy that such an amencl- 
ment poses can already be documented. The Department of Justice 
has adopted regulations which authorize release of files which are over 
15 years old to historical researchers. Like the proposecl amendn~ent, 
the regulations provide that the FBI can delete information which, 
might reveal the identity of informants. 



I n  one instance, a researcher asked for the files on the investigation 
of Ezra Pound for treason. Pursuant to its regulations, the FBI 
deleted the names of the informants and other information that i t  
thought could reveal his identity. Yet, the research was so knowledge- 
able about the facts of the case that he was able to link the information 
in the file to the actual informants. The researcher then went on in 
his article to criticize these informers for cooperaling with the FBI 
and squealing on their friend, Pound. 

Apart from the merits of it, apart from the justice or illjustice of it, 
Mr. President, if i t  becomes known that files may be released subject 
to deletions such as those enumerated in the amendment proposed 
by the Senator from Michigan, if it  becomes known aad if by deduction 
and by the supplying of additional extraneous information those 
names can, in effect, be restored by a researcher, then the forecast 
can be readily and reliably made that the sources for FBI information 
will dry up and become fewer and fewer as time goes on. This was an 
issue in the Pound case that arose more than 15years after the file was 
current. But the Department is finding administrative difficulties 
with the regulations which have been adopted; regulations which are 
very similar to those which the Senator from Michigan seeks to put 
into the concrete form of a statute. 

Mr. President, a few more instances like that of the Ezra Pound 
case and the FBI will be hard put to use informants as legitimate law 
enforcement techniques. 

Mr. President, the FBI is very strongly opposed to this amendment, 
They focus on the point that their files are investigatory for law 
enforcement purposes, not for the purpose of writing stories. It i s  
for one purpose only, and that is a law enforcement purpose. Since 
that is their mission and since enforcement of the law is a matter of 
prime importance to this country, this amendment should be denied 
and rejected. 

The proposed amendment would apply to records of any age, in- 
cluding those most recently compiled. And i t  is commonsense that the 
more recent the case and the more recent the forced disclosure of the 
identity of the informant, the more impact such a disclosure will have 
on other individuals who may wish to do their part to assist the FBI  
in enforcing the law. 

I n  my judgment, the mere approval of this amendment, even 
without any further procedures under it, will have that effect, Mr. 
President, because there will always be the imminent potential that 
there will be a release of that document and that there will be, through 
it, notwithstanding the deletion of names, the ability to trace the 
informant's name, address, and loc a t' lon. 

Furthermore, i t  is going to be very dficult  for the FBI to know 
how much information c m  be disclosed without exposing an inform- 
ant. The FBI cannot know the extent of the requester's knowledge 
on the subject, what other information the requester may have to 
link certain items to the informants or even the purpose for which 
the requester wants to use the infcrmation. 

Mr. President, I yield myself 5 minutes more. 
The identification of an informant, even if accomplished by other 

information, together with a reference that portions of an FBI file 



were obtained, can strike fear in the hearts of those who already 
have cooperated with the FBI. This fear will be not only for their 
reputations but also for their own sa,fety and that of their families. 

Mr. President, as I already have mentioned, the FBI is operating 
under guidelines that apply to records over 15 years old. Those 
guidelines protect categories of information similar to the categories 
the proposed amendment purports to protect. However, as is clearly 
documented, the FBI is experiencing some difficulties under standards 
which go further and protect more information than those proposed 
in the amendment. In  addition to the problem of revealing informants, 
it  is my understanding that the estate of one individual whose file 
or portions of i t  were disclosed intends to bring suit against the FBI 
for invading the privacy and adversely affecting the reputations of 
the relatives of the individual. 

I n  my view, we should allow the FBI to have more time to gain 
more experience in this difficult field before we embalm any standards 
in a statute. Perhaps some of the problems can be ironed out. Let 
us legislate on the basis of experience, not on unfounded forecasts of 
what might occur in the future, and certainly not in the vacuum 
of saying that the public has a right to know without referring to the 
rights that society possesses, as well as the righls of private individuals 
who zre involved. 

Mr. President, we are dealing in this matter with what I believe to 
be the most important rights, and in some respect the most important 
rights, nil individual may possess, his right to privacy, and his right to 
personal safety. This amendment poses a threat to those rights. 

For that reason, Mr. President, I oppose the amendment, and I 
urge my colleagues to take the same step when they come to casting 
their votes. 

Mr. President, I ask unanimous consent that there be printed in the 
Record a statement by the distinguished senior Senator from South 
Carolina (Mr. Thurmond) on this particular subject and on this par- 
ticular point, he being absent from the Senate on official business. 

The PRESIDING Without objection, it is so ordered. OFFICER. 

STATEMENT THURMONDBY SENATOR 

When the Freedom of Information Act was enacted in 1966, it  was well recog- 
nized that  Congressional intent behind such an Act was directed towards regula- 
tory agencies as distinguished from investigative agencies. This premise is re
affirmed when it  is noted that  Congress went to great lengths to  insure that  data  
contained in investigatory files would not be disclosed to unauthorized agencies or 
individuals, by  specifically listing as one of the nine exemptions to  disclosure 
under the Act exemption seven pertaining to investigatory files. The passage of 
time has failed to  produce worthwhile cvidence that  would encourage a change 
from that  original stance. 

All of us are aware of the general feeling permeating the country that  our 
citizens want to know what their Government is doing and therefore, should have 
access to the files, of various Governmental agencies. However, by the same token, 
we are also concerned about a mutual problem of invasion of an individual's 
privacy. I contend that  this fundamental right of privacy is as great, if not greater, 
than the right owed to the general public for open disclosure. 

The FBI, being an investigative agency of the Federal Government, obtains 
raw, unevaluated data from individuals from all wallts of life who furnish this 
information with the implicd or exprcssed understanding that such information is 
being furnished the Government in confidence, never to  be disclosed unless to  an 
.oEcial, authorized individual or agency. Senate Report No. 813 supports this view 



by stating in part, "it is also necessary for the very operation of our Government 
to allow it to keep confidential certain material, such as the investigatory files of 
the Federal Bureau of Investigation." The House, in Report No. 1497 also took 
note of exemption seven providing protection for data such as that which is con- 
tained in the files of the Federal Bureau of Investigation. 

This position has also come under judicial review and has been sustained in a 
number of legal proceedings. In Weisberg v. Department of Justice, which involved 
a suit by Mr. Weisberg for an FBI Laboratory report which was part of the 
investigation of the assassination of President Kenned% the court held that once 
it has been determined by a District Judge that files, (1)were investigatory in 
nature; and (2) were compiled for law enforcement purposes, such files are exempt 
from compelled disclosure." As recently as May 15, 1974, the Supreme Court 
denied certiorari in this case. 

In a more recent case in which some Members of Congress brought suit against 
the FBI for any data it might have in its files concerning them, the District Court 
of the District of Columbia held that in regards to background-type investigations 
conducted on an individual being considered for Federal employment, such 
investigations are protected from disclosure under the seventh exemption of the 
Freedom of Information Act. It is clearly apparent that  both Congress and the 
courts have seen the wisdom of excluding from disclosure data contained in investi- 
gatory files compiled for law enforcement purposes. 

Departmental Order 528-73 which became effective in July of last year, basically 
provides that although Justice Department investigatory files are exempt from 
compulsory disclosure, persons engaged in historical research projects will be 
accorded access to material of historical interest that is more than 15 years old as 
a matter of administrative discretion. I t  is my understanding that since July of 
last year, the FBI has attempted to implement the provisions of this Order, even 
though i t  has been confronted with enumerable problems relating to the invasion -
of a n  individual's privacy. 

"The New York Times" in its April 21st issue, reported that the researcher, 
( who had requested and received data concerning: Ezra Pound from the a e s  of the 

FBI, was s~ccessful in identifying a number of hiividuals who had furnished the 
Bureau data concerning Pound. This, despite the fact that the names and addresses 
of such individuals, as well as other pertinent identifying data, were deleted from 
the information furnished. The researcher went on and not only identified the 
individuals furnishing information to the FBI by name, but also described the 
data they gave as well as expressed surprise that Pound's "closest friends" coop- 
erated with the FBI. This points out the futility of attempting to protect a source 
of information, by deleting identifying data, from an experienced researcher who 
can easily put the pieces of the puzzle together. 

Disclosures of this type of information can only hinder the investigative respon- 
sibilities of the FBI or those of similar agencies whose primary responsibility is to  
investigate criminal activities. The FBI has always staked its high reputation on 
the fact that information given to it in confidence is kept secret. It is just such 
assurance as this that encourages individuals from all walks of life to furnish this 
agency information felt to come within its investigative responsibilities. If we 
now attempt, through legislation, to  discourage such people from reporting to  
their Government violations of law because of fear that their identities will be 
made public, we will be doing a disservice to our country. 

Therefore, I am unalterably opposed to  any amendment which will weaken the 
investigative effectiveness of the FBI or other agencies responsible for investi- 
gating criminal activities, by shutting off one of their greatest sources of informa- 
tion-the American public. 

Mr; HART.Mr. President, 1yield 10 minutes to the distinguished 
Senator from Connecticut. 

Mr. HRUSKA.Mr. President, will the Senator yield half a minute to 
me on my time? 

Mr. WEICKER.I yield to the distinguished Senator from Nebraska. 
Mr. HRUSKA.Mr. President, reference was made to the standards 

set forth in the amendment which the Senator from Michigan has 
offered as an American Bar Association proposal. That suggestion 
mas not made by the Senator from Michigan. He correctly described 
it as a position recommended by the administrative law section of the 
American Bar Association. All of us who are familiar with the pro- 
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ceedings of that association know that that section, when it reports to 
the House of Delegates, thoroughly canvass and make their effort an 
additional process. After it has been carefully considered and recom- 
mended, it then goes to the House of Delegates. 

The Senator has correctly described it. However, it has come to be 
known as an American Bar Association proposal, and it is not. 

Mr. WEICKER. Mr. President, I wish to speak in favor of the amend- 
ment offered by the distinguished Senator from Michigan. I think it 
is a great amendment. I think it relates to a matter that should have 
received our attention and the attention of the American people a 
long time ago. If it had and if we had acted, many of the abuses 
which we place under the heading of Watergate would never have 
occurred. -

Mr. President, I notice in the memorandum distributed by the 
Federal Bureau of Investigation to various Members of the U.S. 
Senate, a statement is mad; in opposition to the amendment of the 
Senator from Michigan, that the Hart amendment would: 

Destroy the confidence of the American people in the Federal investigative 
agencies. 

I have been asked by many young people in my State as to what 
for me was the greatest surprise of Watergate. I have responded by 
saying that the greatest revelation was the fantastic scope and quality 
of abuses committed by the Federal law enforcement and intelligence 
community; that these various agencies-be they the FBI, the CIA, 
the military intelligence, or the Secret Service-had escaped account- 
ability for such a long period of time that it was only a matter of time 
before the little acknowledgements and the little favors snowballed 
into the types of massive abuses which surfaced before the Senate 
Select Committee. 

There is nothing stated in the Constitution which places any of our 
law enforcement agencies in some special status sepwate and apart 
from either the executive, or congressional or judicial branches. 

Yet there is not one Senator who can attest to the fact that we have 
exercised the type of supervision and have demanded the type of 
accountability of these agencies as we do of other agencies of the 
Government. Slowly but surely, as our legislative processes mature, 
one after another of the sacred bureaucratic cows comes tumbling 
down. And as they have, we have produced better government. 

How long ago was it, for example, that it would have been unpatri- 
otic for us to question the Defense Department? Now, we are long 
over that hurdle, and we have better defense because of it. 

I t  was not too long ago that we could not question our foreign 
policy. We will have better foreign policy because Congress partici- 
pates. 

The time is long overdue to say that the intelligence agencies are 
performing a special function, and that we should not be a part of 
that function. 

Abuses committed are our responsibility because there is nothing 
in the Constitution that says that we should not act. Rather, it is 
our responsibility to achieve accountability, to exercise supervision 
over all agencies of Government. 

So when the Senator stated that it would destroy the confidence of 
the American people in the agencies and that that was a reason to be 



against the amendment, let me say that the American faith in those 
agencies has never been at a lower point, because we have never had 
the type of legislation as is contained in the amendment offered by 
Senator Hart this afternoon. 

I have already made the statement to the Senator from Michigan 
and the Senator from Massachusetts that I consider the amendment 
too weak. 

My feeling is that supervision ought to be directed and not via 
the courts. When I am elected a U.S. Senator from the State of 
Connecticut, I have my security clearance. I t  could be that I am a 
crook or in the pay of a foreign government. Sorry about that. That 
is one of the risks of a democracy. Rowever, I have faith in that the 
democratic process minimizes that possibility. 

When a man or woman is elected, he or she represents the people. 
And he or she is the one who should supervise. That is the democratic 
way. 

We should make sure that we get intocwhat every Government 
agency is doing. Otherwise, how can we tell whether they are perform- 
ing their function under the Constitution? I cannot assure my con- 
stituents that I am performing my duty if I am not allowed to look 
here or not allowed to look there. 

So by our nonaction we have built up a new type of government. 
I t  operates under a new Constitution, and that new Constitution 
and that new type of Government brought us Watergate. 

Let me say this insofar as law enforcement is concerned. I remember 
well an interview several years back Justice Black had with Martin 
Agronsky. 

Martin turned to Justice Black and said: 
Because of these recent Supreme Court decisions, doesn't i t  make i t  more 

difficult to convict an individual of any particular crime or, to put i t  in the words 
of others, aren't you being soft on the criminal? 

Justice Black responded, he said: 
Well, of course, i t  makes conviction more difficult. Have you read the Bill 

of Rights? The fact that  a man is entitled to counsel makes it more difficult to  
convict him. The fact that  you have a right as an American to a trial by jury 
makes i t  more difficult to convict an individual. 

He went down the whole list of rights that me, as Americans, had, 
and which makes it more difficult to close that prison door on any 
one of us. 

That is the view that he took upon our rights as American citizens, 
in making it more difEcult, to incarcerate an American. 

I make no bones about the fact that from a law enforcement and 
efficiency standpoint, ours is a very inefficient system of government 
because its whole emphasis is on the individual rather than society 
as a whole. 

I have heard this term, "What's good for society." If that is the 
focus, we have lost the greatness that is ours as a nation; for, we have 
achieved a strength way beyond our head count because each of us 
has been allowed to flourish, as an individual rather than as a dot in 
a mob. 

I t  is an inefficient form of government, but a very great form of 
government. 



So I correlate this to what sits before us insofar as this amendment 
is concerned. 

Yes, it is going to make the job of the law enforcement agencies more 
diacult in that i t  brings them out into the open. But, let me assure 
you, the far greater danger lies behind closed doors and in locked files. 
None of the abuses that we have seen come out of this system would 
have happened if more people, more eyes, more ears, had been on the 
scene. I would hope this body would adopt the amendment of the dis- 
kinguished Senator from Michigan (Mr. Hart) because to sit and groan 
a s  to all the horrible things that have happened without action would 
be ludicrous. A fmger-pointing exercise insofar as the executive branch 
of Government is concerned is not good enough. Congress has to have 
the guts to stand up and say, "We are doing something." We cannot 
do something by traveling the old ways. 

What is expected of each of us now is that we stand up and look 
where we have not looked before, and that is exactly what this amend- 
ment attempts to achieve, and why i t  is supported so wholeheartedly. 
I t  is not antilaw enforcement, and it is not antipatriotic. This amend- 
ment is democracy. This amendment is the patriotism that I stand for. 

I thank the distinguished Senator from Nlichigan. 
Mr. HART.Mr. Fresident, I have felt very strongly that this amend- 

ment was sound and desirable. I salute the Senator from Connecticut. 
I have no doubt this is precisely the way we must go. I wish very 
much, others had been free to hear him. 

The Senator from Nebraska correctly cautions us that there is an 
obligation and a duty and a right of a government to survive. But 
survival for a society such as ours hinges very importantly on the 
access that a citizen can have to the performance of those he has hired. 
That is important to the survival of government, too. That is what this 
amendment seeks to do. As the Senator from ~Connecticut stated so 
eloquently, this is really the meat and potatoes of the society that we 
so often describc as a free society. 

I reserve the balance 01 my time. 
Mr. HRUSKA. Mr. President, I yield myself 5 minutes. 
Mr. President, the first duty of a nation is to survive. We figure 

that usually in terms of national defense where we are supposed to be 
equipped with such weapons and such military forces that we will be 
able to withstand and successfully resist invasion. 

Yet, it has been written many, many times in political history and 
in pllilosophical government discussions that if this Nation is going 
to fall it is not going to fall because of external pressure or invasion 
from without. I t  is golng to fall because of events that happened within 
its interior, and we have witnessed here for the last several decades an 
on-rush and an increase in crime and increasing problems in the field 
of law enforcement. 

Mr. President, as against any individual rights to see what is in an 
FBI file, such as those to which we were just referred by the senior 
Senator from Michigan, what is the price for giving individual citizens 
a right to go into Government files? There will be a continued and 
increasing inability of the Government to deal with violators of the 
law and enforcement of the law, that price is unacceptable, totally 
unacceptable. This Nation cannot survive if we are not able to deal 
with the lawless elements. 
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It is nice to say that our freedoms are valuable and we must have 
the right to know and to do this and that or the other thing, but if, 
in the process of getting those things we are going to be unable to deal 
with organized crime, if we are going to be unable to deal with those 
who willfully violate our criminal laws and we impair the tools or 
even do away with the tools that we have available to us now for the 
purpose of dealing with those violators of law, then indeed we will 
have been very, very misguided in this business of trying to see that 
the Nation survives. 

I say again that the adoption of this amendment, together with the 
adoption of the amendment offered here by the Senator from Maine 
(Mr. Muskie) , Mr. President, mill gravely endanger the enactment 
and the effectiveness of the bill before us today. 

Tlie better course of wisdom earlier this afternoon would have 
been to put the substance of the amendment of the Senator from 
Maine (Mr. Muskie) on a separate and independent basis. 

That same thing is true in reference to the pending amendment. 
Let us put this Freedom of Information Act into a position where i t  
can operate effectively, efficiently and for its declared purposes in 
those areas upon which we find agreement, and then go onto the propo- 
sition of taking substantive amendments to the Freedom of Informa- 
tion Act and treating them on their own merits. 

They are two separable problems, and I say the price is just too 
high; it is too high to pay to try to treat the whole subject in one bill 
when the passage and the approval of certain of these amendments 
will actually endanger its becoming law. 

I t  is my hope that the amendment will be defeated. 
Mr. WEICKER. Mr. President, will the distinguished Senator' from 

Nebraska yield for a question? 
Mr. HRUSKA. I am happy to yield. 
Mr. WEICKER. The distinguished Senator from Nebraska refers to 

the increase in lo,wlessness, and so forth. How do we deal, since these 
matters have come to our attention of late, with the lawless elements 
within the Federal Bureau of Investigation, within the CIA, within 
military intelligence, within the Secret Service, wiphin the Internal 
Revenue Service? How do we deal with lawless elements within those 
Government agencies? 

Mr. HRUSKA. The pending amendment does not bear upon that in 
any way whatsoever, beoause if we are going to say they must all 
function in the open, they must all function in total frankness and 
with total public disclosure, there may well be an erosion of our law- 
enforcement capabilities. 

The answer to the question is simply this: There are regular over- 
sight practices and procedures available to the Congress for the 
purpose of investigating these abuses, if they are abuses, that come to 
light. Furthermore, criminal abuses can be prosecuted in the courts. 

I cite the case of 'the narcotics agents in Illinois, who allegedly 
raided swrong address in search of heroin or whatever the controlled 
substance was. For awhile, i t  was said they may have infringed upon 
the rights of the individuals. They were tried in court. They were 
tried in court for lawless entry and a violation of law. Those issues 
were submitted to a jury and they mere found innocent. 



Yes, bring to court Government officials who abuse the law if there 
is any violation of law. Furthermore, as I earlier indicated, we also 
have adequate procedures here in Congress. We have legislative 
oversight committees. 

Mr. WEICKER. I do not believe that the amendment of the Senator 
from Michigan involves throwing the FBI open to the mob. The 
amendment of the Senator from Michigan, as I understand it, employs 
regular court procedures, Mr. President, and is very restrictive and 
specific.

I repeat my question: How do we h d  out? How do we find out 
unless we have access to information as to the lawlessness that could 
take place or has taken place in the agencies? How do we find out? 

Mr. HRUSKA. There are ways of doing it. We have legislative over- 
sight. We have the courts to resort to where there is a violation of law. 

But, Mr. President, there is a more fundamental queslion involved 
here: How are we going to find out about illegal doings of the law 
enforcement agencies? 

I ask this question, to which I should like an answer from the Senator 
from Connecticut: How are we going to investigate effectively viola- 
tions of law, how are we going to investigate organized crime when, if 
this amendment is passed, individuals will say, "Nothing doing, 
Mr. FBI, because if we give you a statement, it will be in that file, 
and there will be a court order saying that the iile should be disclosed. 
My name may be deleted but there are other ways to find out, and 
they may identify me, threaten my family, or myself." These are not 
possibilities I am dreaming up. They can be documented by the 
examples I referred to earlier. 

The question is, therefore, how are we going to investigate success- 
fully to the prosecutorial and conviction stage the violation of law 
a t  large in the community? 

I t  is a big, a massive, and a serious proposition, as all of us know. 
Mr. WEICKER. I am glad to respond to the Senator from Nebraska. 

The fact is, there has not been a good job done in those areas of law ' 
enforcement where the agencies operated illegally. The problem is 
that in the quest for law and order, case after case after case after 
case has been thrown out because the law enforcement and intelli- 
gence communities acted illegally. So I do not think we attain any 
particular status of accomplishment in conquering organized crime, 
or any crime whatsoever for that matter, with illegal activities re- 
sulting in cases being thrown out of court. 

I would suggest that the record speaks for itself. Frankly, I never 
thought the record of former Attorney General Eamsey Clark was 
that good. But, comparing his record with that achieved by succeed- 
ing Attorneys General, he looks like Tom Dewey in his prosecutorial 
heyday. 

Mr. HRUSKA. That record is bad, but do we want to make it worse 
by adopting this amendment which threatens to tie the hands of the 
FBI and dry up their sources of information? I say, with that, the 
soup of the broth is spoiled, and I see no use in adding a few dosages 
of poison. 

The pending amendment should be rejected. 
Mr. KENNEDY. Mr. President, I do not recognize the amendment, 

as it has been described by the Senator from Nebraska, as the amend- 



ment we are now considering. I feel there has been a gross misinter- 
pretation of the actual words of the amendment and its intention, as 
well as what it would actually achieve and accomplish. So I think i t  
is important for. the record to be extremely clear about this. 

If we accept the amendment of the Senator from Michigan, we will 
not open up the community to rapists, muggers, and killers, as the 
Senntor from Nebraska has almost suggested by his direct comments 
and statements on the amendment. What I am trying to do, as I 
understand the thrust of the amendment, is that it be specific about 
safeguarding the legitimate investigations that would be conducted 
by the Federal agencies and also the investigative files of the FBI. 

As a matter of fact, looking back over the development of legislation 
under the 1966 act and looking at the Senate report language from 
that legislation, it was clearly the interpretation in the Senate's 
development of that legislation that the "investigatory file" exemption 
would be extremely narrowly dehed. I t  was so until recent times- 
really, until about the past few months. I t  is to remedy that different 
interpretation that the amendment of the Senator from Michigan 
which we are now considering was proposed. 

I should like to ask the Senator from Michigan a couple of questions. 
Does the Senator's amendment in effect override the court decisions 

in the court of appeals on the Weisberg against United States; Aspin 
against Department of Defense; Ditlow against Brinegar; and Na- 
tional Center against Weinberger? 

As I understand it, the holdings in those particular cases are of the 
greatest concern to the Senator from Michigan. As I interpret it, the 
impact and effect of his amendment would be to override those 
particular decisions. Is  that not correct? 

Mr. HART.The Senator from Michigan is correct. That is its 
purpose. That was the purpose of Congress in 1966, we thought, when 
we enacted this. Until about 9 or 12 months ago, the courts consistently 
had approached it on a balancing basis, which is exactly what this 
amendment seeks to do. 

Mr. President, while several Senators are in the Chamber, I should 
like to ask for the yeas and nays on my amendment. 

The yeas and nays were ordered. 
Mr. KENNEDY.Furthermore, Mr. President, the Senate report 

language that refers to exemption 7 in the 1966 report on the Freedom 
of Information Act-and that seventh exemption is the target of the 
Senator from Michigan's amendment-reads as follows: 

Exemption No. 7 deals with 'Snvestigatory files compiled for law enforcement 
purposes." These are the files prepared by Government agencies to prosecute law 
violators. Their disclosure of such files, except to  the extent they are available by 
law to  a private party, could harm the Government's case in court. 

I t  seems to me that the interpretation, the definition, in that report 
language is much more restrictive than the kind of amendment the 
Senator from Michigan at this time is attempting to achieve, of 
course, that interpretation in the 1966 report was embraced by a 
unanimous Senate back then. 

Mr. HART.I think the Senator from Massachusetts is correct. One 



Again, however, the development in recent cases requires that we 
respond in some fashion, even though we may not achieve the same 
breadth of opportunity for the availability of documents that may 
arguably be said to apply under the original 1967 act. 

Mr. KENNEDY. That would certainly be n ~ y  understanding. Fur- 
thermore, i t  seems to me that the amendment itself has considerable 
sensitivity built in to protect against the invasion of privacy, and 60 
protect the identities of informants, and most generally to protect the 
legitimate interests of a law enforcement agency to conduct an in- 
vestigation into any one of these crimes which have been outlined in 
such wonderful verbiage here this afternoon-treason, espionage, or 
what have you. 

So I just want to express that on these points the amendment is 
precise and clear and is an extremely positive and constructive de- 
velopment to meet legitimate law enforcement concerns. These are 
some of the reasons why I will support the amendment, and I urge my 
colleagues to do so. 

The PRESIDINGOFFICER (Mr. Domenici). The Senator from 
Nebraska has 6 minutes remaining. 

Mr. HRUSKA. Mr. President, I should like to point out that the 
amendment proposed by the Senator from Michigan, preserves the 
right of people to a fair trial or impartial adjudication. I t  is careful 
to preserve the identity of an informer. It is careful to preserve the 
idea of protecting the investigative techniques and procedures, and 
so forth. But what about the names of those persons that are contained 
in the file who are not informers and who are not accused of crime and 
who will not be tried? What about the protection of those people whose 
names will be in there, together with information having to do with 
them? Will they be protected? It is a real question, and i t  would be of 
great interest to people who will be named by informers somewhere 
along the line of the investigation and whose name presumably 
would stay in the file. 

Mr. President, by way of summary, I would like to say that i t  
would distort the purposes of the FBI, imposing on them the added 
burden, in addition to investigating cases and getting evidence, of 
serving as a research source for every writer or curious person, or for 
those who may wish to f k d  a basis for suit either against the Govern- 
ment or against someone else who might be mentioned in the file. 

Second, i t  would impose upon the FBI the tremendous task of 
reviewing each page and each document ~ont~ained in many of their 
investigatory files to make an independent judgment as to whether 
or not any part thereof should be released. Some of these files are 
very extensive, particularly in organized crime cases that are sometimes 
under consideration for a year, a year and a half, or 2 years. 

Mr HART. Mr. President, will the Senator yield? 
The PRESIDING OFFICER. All time of the Senator has expired. 
Mr. KENNEDY. I yield the Senator 5 minutes on the bill. 
Mr. HART. Mr. President, I ask unanimous consent that a mem- 

orandum letter, reference to which has been made in the debate and 
which has been distributed to each Senator, be printed in the Record. 

There being no objection, the letter was ordered to be printed in the 
RECORD,as follows: 



MEMORANDUMLETTER 

A question has been raised as to whether my amendment might hinder the 
Federal Bureau of Investigation in the performance of its investigatory duties. 
The Bureau stresses the need for confidentiality in its investigations. I agree 
completely. All of us recognize the crucial law enforcement role of the Bureau's 
unparalleled investigating capabilities. 

However, my amendment would not hinder the Bureau's performance in any 
way. The Administrative Law Section of the American Bar Association language, 
which my amendment adopts verbatim, was carefully drawn to preserve every 
conceiveable reason the Bureau might have for resisting disclosure of material 
in an investigative file : 

If informants' anonymity-whether paid informers or citizen volunteers-
would be threatened, there would be no disclosures; 

If the Bureau's confidential techniques and procedures would bc threatened, 
there would be no disclosure; 

If disclosure is an unwarranted invasion of privacy, there would be no disclosure 
(contrary to the Bureau's letter, this is a determination courts make all the time; 
indeed the sixth exemption in the Act presently involves just such a task) ; 

If in any other way the Bureau's ability to conduct such investigations was 
threatened, there would be no disclosure. 

Thus, my amendment more than adequately safeguards against any problem 
which might be raised for the Bureau. The point is that  the "law enforcement" 
exemption has been broadly construed to include any investigation by a govern- 
ment agency of a federally funded or monitored activity. The courts only require 
that the investigation might result in some government "sanction" such as a 
cutoff of funds-and not necessarily a prosecution. The investigations of auto 
defects, harmful children's toys, or federally-assisted hospitals could all be hidden 
completely from public view, and from criticism of government inaction or 
favoritism, unless my amendment is adopted. This is the danger which the ABA 
proposal seeks to correct. These are rarely FBI investigations. 

Beyond these legitimate concerns, the Bureau's letter presents arguments 
which reject the entire Freedom of Information Act and all efforts by the press 
and the public to find out what their government representatives are actually 
doing.

The Bureau objects that  government employees would have to review files to 
determine whether disclosure would really be harmful, and that someone might 
sue if he disagrees with an agency's refusal. 

But the fundamental premise of the Freedom of Information Act is precisely 
that  the opportunity to seek information is essential to an informed electorate. 
I t  is also axiomatic that  an official should not be the sole judge of what he must 
disclose about his own agency's activities. 

Surely if the events of the last two years, collectively known as Watergate have 
taught us anything, they have underlined vividly the wisdom of these two 
assumptions. 

Sincerely, 
PHILIPA. HART. 

The PRESIDING The question is on agreeing to the amend- OFFICER. 
ment. On this question the yeas and nays have been ordered, and the 
clerk will call the roll. 

The assistant legislative clerk called the roll. 
Mr. ROBERT C. BYRD. I announce that the Senator from Arkansas 

(Mr. Fulbright), the Senator from Alaska (Mr. Gravel), the Senator 
from Indiana (Mr. Hartke), the Senator from South Carolina (Mr. 
Hollings), the Senator from Iowa (Mr. Hughes), the Senator from 
Hawaii (Mr. Inouye), the Senator from South Dakota (Mr. Mc- 
Govern), the Senator from Rhode Island (Mr. Pastore), the Senator 
from Rhode Island (Mr. Pell), and the Senator from Alabama (Mr. 
Sparkman) are necessarily absent. 

I further announce that, if present and voting, the Senator from 
Alaska (Mr. Gravel) and the Senator from Rhode Island (Mr. 
Pastore) would each vote "yea." 



Mr. GRIFFIN. I announce that the Senator from Utah (Mr. Bennett), 
the Senator from New York (Mr. Buckley), and the Senator from 
Idaho Mr. (McClure) are necessarily absent. 

I also announce that the Senator from Colorado (Mr. Dominick), 
the Senator from Arizona (Mr. Fannin), and the Senator from South 
Carolina (Mr. Thurmond) are absent on official business. 

I further announce that, if present and voting, the Senator from 
South Carolina (Mr. Thurmond) would vote "nay." 

The result was announced-yeas 51, nays 33, as follows: 
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YEAS-51 

Abourezk Hatfield Nelson 
Aiken 
Bayh
'Beall 
Biden 

Hathaway
Humphrey 
Jackson 
Javits 

Packwood 
Pearson 
Percy
Proxmire 

Brooke 
Burdick 
Case 

Kennedy 
Magnuson
Mansfield 

Ribicoff 
Roth 
Schweiker 

Chiles Mathias Stafford 
Church McGee Stevens 
Clark 
Cook 
Cranston 

McIntyre 
Metcalf 
Metzenbaum 

Stevenson 
Symington
Taft 

Eagleton
Fong
Hart 

Mondale 
Montoya
Moss 

Tunney
Weicker 
Williams 

Haskell Muskie Young 
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So Mr. Hart's amendment was agreed to. 
 
Mr. KENNEDY. Mr. President, I move to reconsider the vote by 
 

which the amendment was agreed to. 
Mr. Moss. Mr. President, I move to lay that motion on the table. 
The motion to lay on the table was agreed to. 
Mr. KENNEDY. Mr. President- 
 
The PRESIDING The Senator from Massachusetts. 
OFFICER. 



Mr. KENNEDY. I yield to the Senator from Pennsylvania without 
losing my right to the floor. 

The PRESIDING The Senator from Pennsylvania. OFFICER. 
Mr. HUGHSCOTT. Mr. President, I tha.nk the Senator from 

Massachusetts. 
The PRESIDING Will the Senator suspend? Who yields time? OFFICER. 
 
Mr. KENNEDY. 
I vield 5 minutes to the Senator from Pennsvlvania, 

or whatever time h i  needs. 

AMENDMENT OF INFORMATIONOF FREEDOM ACT 

The Senate continued with the consideration of the bill (S. 2543) to 
amend section 552 of title 5, United States Code, commonly known 
as the Freedom of Information Act. 

The PRESIDING OFFICER. The bill is open to further amendment. 
Mr. KENNEDY. Mr. President, I yield myself 1minute. 
The Senator from Kansas has mentioned to me an amendment 

which he was considering offering to expand one of the exemptions 
dealing with medical research, and its relationship to the oategory 
of confidential information. Although we have no specific information 
about its impact at  this time, I have indicated that I will work with 
him to review the proposal and make a determination as to its merit. 
The Senator would then have the opportunity to offer his amendment 
at  a later time, perhaps to a health bill that will be pending. 

Mr. DOLE. Mr. President, based on that assurance, I would like 
to commend the Judiciary Committee's Subcommittee on Administra- 
tive Practice and Procedure, under the very capable leadership of 
the distinguished Senator from Massachusetts (Mr. Kennedy), 
for its work on this bill to refme the provisions of the Freedom of 
Information Act. 

I think they quite properly endeavored to correct some of the 
many problems of implementation created by the deficiencies and 
shortcomings of the existing law under section 552 of title 5, United 
States Code. However, I am concerned that, as spelled out on the 
first page of its report, the committee chose not to approach and 
attempt to resolve the difficulties emanating from the "exceptions 
to disclosure" contained in subsection (b) of the relevant section. 

They did so, apparently, on the premise that such "exceptions" 
had been substantially clarified through numerous reported court 
decisions. I would have to take issue with this position, particularly 
as it involves item 4 pertaining to "trade secrets," and the definition 
thereof. For there are many yet unsettled questions in this area, , 
probably as the result of our failure to adequately specify by statute 
exactly what ,is meant by such a "secret." 

Accordingly I had considered offering to S. 2543 the following 
* 

amendment to which Senator Kennedy has referred': 
On page 17, between lines 12 and-13, insert the following new subsection: 
Eection 552(b) (4) of title 5, United States Code, is amended to read as follows: 

(4) trade secrets and commercial or financial information obtained from a 
person and privileged or confidential, including applications for research grants 
based on original ideas." 

Mr. President, very briefly, this was a simple amendment intended 
to clarify in part the application of the Freedom of Information Act 



as it directly relates to research grants. I have received several letters 
on this subject from Kansas educators-especially those associated 
with medical or other scientific investigations-all expressing criticism 
of the act's interpretation and ultimate impact on original experi- 
mental project studies. 

COMPETITION IN RESEARCH 

Basically, their arguments have been that research, like any other 
free enterprise, is highly competitive. And while individuals capable 
of performing experiments using the ideas of others are rather plentiful, 
creative individuals with new ideas of their own are much less common. 
Therefore, i t  is extremely important that the ideas of such investiga- 
tors be protected. 

I t  seems to me, then, that the scientist who applies for a research 
grant, based on his original idea, should not have to risk the exposure 
of that notion in a public document for anyone to test before he 
himself has the opportunity to be awarded funds to perform the 
necessary experiments; that is, the confidentiality of an application 
for a res~earc  grant being the integral part of the granting process 
that it is, the safeguarding of the ideas contained therein should be 
imperative. 

PROTOCOL OF GRANT APPLICATIONS 

This very standard has been generally 'invoked in the past, as 
described by Dr. John F. Sherman, Deputy Director of National 
Institutes of Health, during his testimony before a House subcom- 
mittee surveying the granting process in hearings of June 1972. 
Certain portions of his remarks are particularly pertinent, I think, 
and merit the attention of my colleagues. 

Reading from his statement, Dr. Sherman said that- 
The information provided in grant applications submitted to the NIH is 

treated as confidential. Because research scientists and academic clinicians owe 
their advancement and standing in the scientific community to their original 
research contributions, their creative ideas are of critical importance and research 
scientists carefully protect their ideas. Thus, to the scientists and to the research 
clinician, research designs and protocols are regarded and treated as proprietary 
information, just as trade secrets are protected by the commercial and industrial 
sector. 

If we are to encourage vigorous competition in health research, the NIH must 
respCct applicants' ideas and protect them, If they could not be assured of this 
confidentiality, we believe the NIH review system and its encouragement of 
scikntific competition could not be sustained. Scientists would not supply the 
explicit details of their proposed research approach and methodology essential 
for competent review, and the NIH ability to  obtain effective evaluation of 
scientific merit for further programmatic judgments would be markedly hampered. 

Mr. President, I ask unanimous consent that the remaining selected 
extracts of Dr. Sherman's testimony be included in the Record 
at  this point. 

There being no objection, the testimony was ordered to be printed 
in the Record, as follows: 



PARTIALEXTRACTOF TESTIMONY Dr. OF JOHNF. SHERMAN,DEPUTYDIRECTOR, 
NATIONAL OF HEALTH, HEARINGSBEFORE 
A SUBCOMMITTEEINSTITUTES D ~ R I N G  

OF THE COMMITTEE OPERATIONS
ON GOVERNMENT 

FLOW O F  INFORMATION TO THE PUBLIC REGARDING THE RESEARCH GRANT PROGRAM 

1. Applications 

While the substance of the research grant applications is considered to be 
privileged information, a notice of the application is sent to the science information 
exchange. The science information exchange is an informational system operated 
by the Smithsonian Institution. 

Section 1 of the research grant application is entitled "Research Objectives." 
This particular sheet contains no privileged information. It includes the name and 
address of the applicant organization as well as the name and other pertinent 
information regarding the professional personnel engaged on the project, the title 
of the project, and an abstract of the proposed project which has been prepared by 
the principal investigator. 

This sheet is sent to the science information exchange and is available from 
them when the project is funded. The public, particularly the scientific community, 
may request that information about individual projects or aggregates of projects 
from that organization. At the time an award is made, this information is also 
provided to the SSIE, plus information regarding the dollar amount of the award. 

6.Research grant awards 

Public notices of the research grants awarded by the NIH are made available in 
a number of publications: 

(a) Each year a cumulative list of awards made during the previous fiscal year 
is published in a series of volumes entitled "Public Health Service Grants and 
Awards" through the U.S. Government Printing Office. Data with regard to the 
awards are broken down in a number of fashions. Principally, however, this is by 
institution, by States, by princi a1 investigator, the project title, the initial review 
group, the grani number, and t i e  dollar amount. 

(b)  The Division of Research Grants also issues a two-volume series each year 
entitled "Research Grants Index," which displays the grant awards by major 
rubric headings, such as arthritis, brain injury, gastrointestinal circulation, et 
cetera. The research grants are also indexed by number and alphabetical listings 
of investigators. . 

(c) In addition to these formal publications, interim listings of grant awards are 
also available to interested individuals or organizations, including members of the 
press. Notice of a grant award is also sent to the congressional Representative ,in 
whose district the grantee institution is located. 

3. Notijication to principal investigator re applications which are disapproved or 
"app~ovedbut not fundedJ1 .>  

For those applications which are disapproved or, though approved are not 
awarded, information summarizing the reyiewer's opinions regarding scientific 
merit will be sent to the principal investigator upon his request. Since this info%ma- 
tion relates t o  the original ideas of the principal investigator and reflects on his 
qualifications as a scientist, it  is not released to any other request or without the 
principal investigator's consent. 

Mr. DOLE.Mr. President, in spite of this practice in the treatm&t 
of grant applications, the courts have, unfortunately, not always seen 
fit to accept it as being in codpliance with the Freedom of Iriformation 
Act provisions. And I think this may be due in great part to the 
vague language used in the previously mentioned "exemptions" 
subsection. 



In  fact, in ruling last November that privileged research grant 
information must be made public, U.S. District Judge Gesell ad- 
monished Congress for its "* * * imprecise and poorly drafted freedom 
(of information statute." I believe the entire backdrop and rationale 
of that decision-which is currently on appeal-is important in the 
consideration of this amendment, and ask unanimous consent that the 
complete memorandum opinion and order be printed in the record. 

There being no objection, the decision was ordered to be printed in 
the record, as follows: 

[U.S. District Court for the District of Columbia-Civil Action No. 1279-731 

MEMORANDUM OPINION 

Plaintiff invokes the Freedom of Information Act, 5 U.S.C. 3 552, and seeks to 
compel production of certain records from the Department of Health, Education, 
and Welfare and one of its constituent agencies, the National Institute of Mental 
Health (NIMH). An injunction and declaratory judgment are sought. Plaintiff's 
written request for production, inspection and copying of specified records has been 
fully processed through appropriate administrative channels and the issues are 
accordingly properly before the Court, whicli has jurisdiction under 5 U.S.C. 
4- 522(a)13).,,, r 

On April 13, 1973, plaintiff requested, with detailed specification, documents 
'relating to  eleven designated research grants by the Psychopharmacology Re- 
search Branch of NIMH for studies on the drug treatment of children with learning 
difficulties or behavioral disorders, particularly hyperkinesis. All but two of the 
research grants involve the use of one or a combination of stimulant or anti- 
,depressant drugs, including methylphenidate (Ritalin), dextroamphetamine, 

thioridazine and imipramine, on selected school age and/or pre-school children. 
All of the grants are administered by public or private non-profit educational, 

medical or research institutions. None of the grants is concerned with the produc- 
tion of marketing of the drugs being tested. Their purposes include the deter- 
mination of optimal dosa e levels and treatment schedules; the identification of 
possible harmful side effects such as drug addiction and loss of weight; the measure- 
ment of the effect of different drugs On learnink including the existence of state- 
dependent learning; and the development of improved assessment techniques to 
measure the efficacy of drug treatment on children. 

Following a series of conferences and administrative actions, which need not 
be reviewed here in any detail, a considerable number of documents were fur- 
nished. However, as of July 27, 1973, the following categories of documents 
were still being withheld, and i t  is upon these that the litigation has finally focused: 

, (a) with regard to previously ,approved grant applications, the narrative 
statement and any related exhibits describing in detail the research plan to be 
followed (sometimes referred to as the re~earch protocol or research design); 

(b) with regard to previously approved continuation, renewal or supplemental 
applications, the comprehensive progress reports describing the results and ac- 
com lishments of the projects since the last such report; 

(cy the entire text of all site visit reports and "pink sheets" prepared by out- 
side consultants and NIMH staff during the agency review of the applications; 

(d), the entire text of all continuation and renewal applications which have not 
yet been approved. 

For the purposes of analysis, these various documents will be referred to simply 
as grant applications, site visit reports, and "bink sheets." 

After some discovery, the matter came before the Court for final hearing under 
an  arrangement developed a t  a status conference. The parties presented in 
camera a portion of a single grant file marked to show the type of information 
defendant believes may properly be withheld under the Act. This file, as marked, 
was also given plaintiff informally. I t  was agreed that the determinations, made 
by the Court based on this example would control the disposition as to other 
similar material covered by plaintiff's request and presently withheld. After 
the record was completed, the parties presented argument and were allowed to 
file post-trial briefs. 



I .  N I M H  grant procedures 

Before turning to the conflicting interpretations of the Freedom of Information 
Act presented by the parties, the nature of the material requested must be elab- 
orated and its significance in the chain of the grant process explained.' 

The National Institute of Mental Health operates a dual system of review for 
all major research projects. The first stage involves the initial review group 
(sometimes called a study section or review committee), made up of from 10-20 
nongovernmental technical consultants, who are appointed by the Director of 
NIMH for overlapping terms of up to four years. Each branch or center of the 
NIMH is served by one or more review groups qualified in a specific field. There 
are approximately 20 NIMH review groups for research project grants, as well as 
feview groups for long-term program grants, small grants, fellowships and train- 
lng. There is an Executive Secretary for each review group who is an NIMH 
employee and a chairman who is appointed by the Executive Secretary. 

Each application is assigned by the Executive Secretary to one or more members 
(assignees) of the initial review group for study and comment. Assignees are 
selected because of their experience and competence in the areas covered by the 
proposed research. Non-committee members may also be asked to review a project 
on an ad hoe basis, when the Executive Secretary feels that the committee itself 
lacks expertise in a necessary area. 

When additional information is needed, the Executive Secretary may obtain it 
through correspondence, by telephone, or by a site visit conducted by the review 
group assignees. Site visits may also be requested by the assignees themselves 
when they believe it will aid in their review of the project. Site visits are generally 
used for unusually large or multidisciplinary applications, or when i t  is deemed 
important to meet personally with the investigator and his or her associates in 
order to observe the physical facilities and equipment which will be used or to 
observe a particular experimental technique in operation. Visitors may make 
suggestions for changes in the proposed research plan, and a revised protocol or 
addendum is sometimes submitted to NIMH following the site visit. 

At the conclusion of the site visit, the team meets in executive session to discuss 
their reactions and to formulate a recommendation, One assignee is delegated to 
write up the team's findings, sometimes with the assistance of written reports 
from the other visitors. The site visit reports are prepared on behalf of the team 
as a whole and they do not identify evaluations with particular members of the. 
site visit team. 

The site visit report or, when no site visit was held, a written evaluation pre- 
pared by one of the assignees is made part of a grant book which is sent to each 
member of the initial review group four to six weeks before its meeting. The grant 
book also contains a copy of the complete grant application for each project 
which is scheduled to be reviewed. 

Initial review groups meet three times a year. The Clinical Psychopharma- 
cology Research Review Committee, which reviewed the grants involved here, 
considers an average often to fifteen applications a t  each meeting, including supple- 
mental and renewal applications.2 Each proposed research project is reviewed 
separately for approximately 45 minutes to an hour. The principal assignee 
described the project and presents the findings of the site team v.isit. The other 
visitors also present a critique of the project, and NIMH staff may be asked to 
comment. 

Following the discussion and after a consensus has been reached, a formal vote 
is taken on each project. If i t  is approved, each member of the committee then 
assigns a rating to the project, which is used for determining funding priorities. 
The minutes of each meeting contain a complete attendance list and data on the 
number of approvals, disapprovals and deferrals of applications considered, but 
they do not contain a summary of the discussion regarding any application. 

After the meeting of the initial review group, an NIMH staff person prepares a 
Summary Statement ("pink sheet") for each grant, containing in a single docu- 

1 The following textual description of the NIMH grant review process is taken principally from the deposi- 
tion of Dr. Ronald S. Lipman, Chief of the Clinical Studies Section of the Psychopharmacology Research 
Branch of NIMH and from the NIMH Handbook for Initial Review Staff (1970), plaintiff's 1exhibit in 
evidence. 

2 Supplemental applications are for additional funds above the amount previously approved b r  the cur- 
rent or any future project year. Renewal applications are for funds beyond the project period previously 
approved. Continuation applications are filed at the beginning of each year in the previously approved 
project period. Generally, supplemental and renewal applications must compete for avGlable funds with 
other applic,ations, new or otherwise; they are processed through both stages of the revlew process. Con- 
tinuation applications are generally noncompeting and not subject to the review process. 



ment a brief description of the proposed research or training grant request and the 
substantive considerations that led to  the specific recommendation, including in 
the case of a split vote the reasons for both majority and minority opinions. 
The Statement will normally discuss the background and competence of the 
investigators, any special aspects of the facilities and equipment, and whether the 
budget is appropriate to the aims and methodology of the project. Where human 
subjects are involved, the Statement should include the opinion of the review group 
on the risks involved. In  addition, the site visit report, if one has been written, is 
incorporated by reference into the Statement. 

All Eeview Committee actions are considered to be collective and anonymous. 
Therefore, the Summary Statement does not attribute evaluations or comments 
t o  any individual member. If two or more members voted against the majority 
recommendation, their opinion is also summarized in the Statement, without 
identifying the members involved. 

The Statements are the principal source of information regarding the applica- 
tion and the recommendation provided to the National Advisory Mental Health 
Council; they are also used by NIMH staff to provide information concerning 
disapprovals to applicants and to follow the results of approved projects. Accord- 
ing to the NIMH Handbook, a t  32, the Statements are "perhaps the most in- 
formative document in the history of the grant." 

The second stage in the dual NIMH review process involves the National 
Advisory Mental Health Council, a body set up by statute to  "advise, consult 
with, and make recommendations to, the [Secretary] on matters relating to the 
activities and functions of the [Public Health] Service in the field of Mental 
Health." 42 U.S.C. 5 218(c). The Council is specifically authorized "to review 
research projects or programs submitted to or initiated by i t  in the field of mental 
health and recommend to the Secretary . . . any such projects which i t  believes 
show promise of making valuable contributions to human knowledge with re- 
spect to the cause, prevention, or methods of diagnosis and treatment of psy- 
chiatric disorders." 42 U.S.C. $218(c). The members of the Council are the As- 
sistant Secretary for Health, the Chief Medical Officer of the Veterans' Adminis- 
tration, a medical officer designated by the Secretary of Defense, and twelve 
public members appointed by the Secretary of HEW. 

The National Advisory Mental Health Council meets three times a year for 
two or three days to review the "recommendations" of all of the initial review 

a 

groups within NIMH. The Council reviews from 500 to 1,000 grants during each 
meeting. Except where a special request is made, the Council members do not 
receive individual grant applications. Their decision is based solely on the review 
group Summary Statements. Except for grants on which a special question is 
raised (no more than five percent of the grants), the Council approves the recom- 
mendations from each review group in a block. Consequently, the Council's con- 
cern is with questions of general policy and of progtam priority, and not with 
the scientific merit of any individual applications. 

Following approval by the National Advisory Mental Health Council, funding 
of a project is contingent upon the availability of funds. General priorities for 
funding are determined by the Director of NIMH, with the advice of the National 
Advisory Mental Health Council. Within these general priorities, 90 percent of 
the approved grants are funded in the order of numerical priority set by the 
initial review group. Researchers are notified of the grant award by an award 
letter and a formal notice, both of which are signed by the NIMH branch chief. 
The award letter states that the project has been approved by the initial review 
group and the National Advisory Mental Health Council. 

I I .  The act 

These procedures generate a prodigious amount of information concerning the 
proposed research projects and the allocation of funds among thein. NIMH 
incorporates into its application instructions a warning that  some of this infor- 
mation must be made available to the public under the Freedom of Information 
Act. However, it specifically assures the applicants that the following information 
does not fall within the terms of the Act and will not be disclosed to the public: 

a. Applications for research grant support are considered to be privileged 
information. Until such time as an application is approved and a grant awarded, 
no information is disclosed except for the use of Section I of the application form 
PHs-398 and the notice of research project form PHs-166 by the Science Infor- 



mation Exchange in connection with its responsibilities for exchange of information -
among participating agencies. 

b. Section I1 of the a plication form PHS-398 or the corresponding material 
in ap lication form ~ ~ g 2 5 9 0 .  

c. getails of estimated budgets. 
d. Discussions of applications by advisory bodies.2' Plaintiff challenges this 

interpretation of the Act and NSMH's conseqyent withholding of substantial 
portions of the grant applications, pink sheets, and site visit reports requested. 

In  resolving this dispute, the Court is faced with the initial difficulty that  the 
Act on its face does not give special consideration to  the field of medical research 
or the problem of grant applications. Accordingly, as is usually the case where 
the Court must attempt to apply this imprecise and poorly drafted statute to a 
situation apparently never contemplated by the Congress, i t  becomes necessary 
to resolve the controversy by reliance on the high gloss which the learned decisions 
of this Circuit have been required to place on the legislation. 

The initial question for consideration is whether the "pink sheets," site visit 
reports and grant applications are documents coming within the disclosure 
visions of 5 552(a). Under the decisions in this Circuit, it  is clear that  the NIE-
initial review groups constitute "agencies" as that term is used in the Act. See, 
e.g., Grumman Aircraft Engineering Corp. v. Renegotiation Bd., No. 71-1730 
(D.C. Cir. July 3, 1973) ("Grumman 11"). They "serve as a discrete, decision-pro- 
ducing layer" in the application process and the priorities the set receive only 
perfunctory review by the National Advisory Mental Health Jouncil. Id. a t  10. 
It is equally clear-indeed not contested-that the "pink sheetsJ' represent the 
final opinions of the initial review groups, presenting authoritative reasons for 
assigning each application to a articular priority. The site visit reports must 
be viewed as integral parts of tgese final decisions, since, as indicated by the 
sample file, they are incorporated by reference into the "pink sheets" and are 
cited as a basis for the review grou s' final decisions. See Sterling Drug, Inc. v. 
F.T.C., 450 F. 2d 698, 704-08 (D.E. Cir. 1971); American Mail Lines, Ltd. v. 
Gulick, 411 F. 2d 696, 703 (D.C. Cir. 1968). Both types of documents are there- 
fore subject to disclosure as an agency's "final opinions . . .made in the adjudica- 
tion of cases . . ." 5 U.S.C. 5 552(a) (2) (A). As for the grant applications, they 
are "identifiable records" of an agency and are therefore subject to disclosure 
upon specific request, which plaintiff has duly made. See 5 U.S.C. # 552(a) (3); 
Bristol-Myers Co. v. F.T.C., 284 F. Supp. 745, 747 (D.D.C. 1968). 

All of the documents sought by plaintiff must therefore be produced in full 
unless the Government can establish that  certain papers or sections thereof 
fall within the specific exemptions enumerated in the Act. Defendants suggest 
that  three of these exce tions are applicable to the documents a t  issue. In  con- 
sidering this claim, the 8ourt must construe the requirement of disclosure broadly 
and the exem~tions narrowlv in order to ~ r o m o t e  "the clear ledslative intent 
to assure pubhc access to d l  government'records whose discloire would not 
significantly harm specific governmental interests." Soucie v.1 David, 448 F.2d 
1067, 1080 (D.C. Cir. 1971). 

Defendants argue that  all descriptions of an applicant's proposed research, 
whether in its application or in agency reports, constitutes confidential material 
within the terms of the fourth exemption.3 However, that  exemption shields only 
trade secrets and other confidential information that  is either "commercial ' 
or "financial" in nature. Getman v. N.L.R.B., 450 F.2d 670, 673 (D.C. Cir. 1971). 
None of the applicants for NIMH grant funds are profit-making enterprises, 
nor are such funds sought for the production or marketing of a product or service.4 
Whatever Congress may have meant by the admittedly imprecise terms in the 
fourth exception, the Court cannot, consistent with its duty to  construe the 
Act's exemptions narrowly, find that  scientific research procedures to be under- 

*a National Institutes of Health Grant for Research Projects Policy Statement 14 (1972). This interpre 
trrtlon of the Act is consistent with HEW'S more general interpietation, codified at 45 C.F.R. 8 -. 

3 5 U.S.C. 5 552(b)(4): "This section does not apply to matters that are. . . trade:ecrets mnd commercial 
or financial information obtained from a erson and privileged or confidential. ... 

4 In recent testimony before Congress gr .  John F. Sherman, Deputy Director of the National Institutes 
of Health, argued that the fourth exe&ption should apply to grant documents because "to the scientist 
and to the research clinician research designs and protocols are regarded and treated as proprietary infor- 
mation, just as trade secred are protected by the commercial and industrial sector." Hearings on U.S. 
Government Information Policies and Practices Before a Subcomm. of the House Comm. on Government 
Operations, 92d Cong., 2d SBSS. 3620 (1972). However, this analysis is only relevant to the extent that Dr. 
Sherman recognizes that research procedures are not actually trade secrets, nor are research part of the 
"commercial or industrial sector." His arguments are exceptional * * *. 
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taken by non-profit educational or medical institutions fall within those terms.5 
Even if the Court were to  find otherwise, however, defendants would not prevail, 
for they have wholly failed to  meet their burden of proving that  the particular 
research designs and protocols a t  issue in this case contain material that  would 
normally be kept confidential by the researchers themselves. regardless of the 
agency's own assurances of confidentiality. See Sterling Drug, Inc. v. F.T.C., 
supra, a t  709. 

Defendants also raise the fifth exemption,e which shields inter- and intra- 
agency memoranda. However, this Court's finding that  the "pink sheets" and 
site visit reports constitute final agency opinions takes those documents out of 
the fifth exemption, see Grumman U, supra, a t  13, and the applications are not 
protected because they were written by non-agency personnel, see Note, The 
Freedom of Information Act and the Exemption for Intra-Agency Memoranda, 86 
Harv. L. Rev. 1047, 1063-66 (1973), and contain essentially factual material, 
see Bristol-Mvers Comvanv v. F.T.C., 424 F.2d 935, 939, cert. denied, 400 U.S. 
824 (1970). 

Similarly, there is no merit to defendants' claim that the disclosure of any 
agency reference to the professional qualifications or competence of a particular 
researcher would constitute a clearly unwarranted invasion of personal privacy 
under the sixth exemption.' That provision shields only "personnel and medical 
files and similar files" from disclosure. Although the term "files" has been jus- 
tifiably criticized as vague, see K. Davis, supra note 4, a t  798, it cannot be i g n ~ r e d . ~  
The sixth exemption was intended to protect "detailed Government records on 
an  individual," H. Rept. 1497, 89th Cong., 2d Sess. 11 (1966), and it cannot be 
extended to shield a brief analysis of professional competence written into a final 
agency opinion. 

Perhaps in recognition of this distinction, Congress incorporated another 
privacy provision into the Act which is not limited to Government files. Immedi- 
atelv followine the disclosure reauirement in 6 552(a) (2). the Act states: "To the 
exteht requirgd to prevent a clearly unwarr~nted'inva~ion of personal privacy, 
an agency may delete identifying details when it makes available or publishes an 
opinion, statement of policy, interpretation, or staff manual or instruction. 
However, in each case the justification for the deletion shall be explained fully in 
writing." Portions of the "pink sheets" and the site visit reports could faU within 
the terms of this exemption, but the Government has the burden of establishing 
that disclosure in each instance would be "clearly unwarranted." See Getman v. 
N.T, R. R.. nwnrfl.. n.k 674- ..-.--.-.7 - -r- -7 -- - - -

Upon careful consideration of the competing interests involved, the Court con- 
cludes that the Government may, to the extent described below, delete identifying 
details from statements of opinion concerning the professional qualifications or 
competence of particular individuals involved in the research project under 
consideration. Disclosure of such information might substantially injure the 
professional reputations of researchers, while deletion would not, in most instances, 
significantly obscure the reasons for assigning an application to a particular priority. 

It must be strersed, however, that the holding of this Court is narrowly limited. 
Normally, only the names of the individuals under discussion may be deleted, 
leaving the opinions themselves free to be disclosed, Grumman Aircraft Engineering 
Corp. v. Renegotiation Bd., 425 F.2d 578, 580-81 (D.C. Cir. 1970) ("Grumman I"). 
If, as is the case with many of the documents sought by plaintiff, the names of the 

6 The Attorney General's Memorandum on the Public Information Section of the Administrative Pro- 
cedure Act (1967) at 34 apparently reached a contrary conclus~on,, based upon comments in the congres- 
sional reports to the effdct that "technical data" concerni "sclent~fic or manufacturing processes" would 
be covered by the fourth exemption. However ~rofessor%avis points out that the quoted language was 
derived from a Senate report on an earlier vekion of the exemption which did not contain the limiting 
words "commercial or financial "and that the shielding of noncommercial technical information would be 
contrary to the clear wording df the statute. K.Davis The Information Act: A Preliminary Analysis 34 
U. Chi. L. Rev. 761, 78(t91 (1967). In resolving this dibpute in Davis' favor, the C ~ u r t  iinds i t  significkt 
that the D.C. Circut in Qetman followed Dams and interpreted the fourth exemption narrowly (although 
if did not specifically consider the disputed languwe in the congress~ond reports), while the Attorney 
General's Memorandum interpreted i t  broadly to cover all confidentla1 matenal. 

8 U.S.C. 5 552(b)(5): "This section does not apply to matters that are . . .inter-agency or intra-agency 
memorandums or letters which would not be available by law to a party other than an agency in litigation 
with the agency. . " 

7 U.S.C. 5 552(b){6j: "This section does not apply to matters that are . . . personnel and medical files 
and similar fles the disclosure of which would constitute .a clearly unwarranted invasion of personal 
privacy . " 

8 An e'srde; version of the sixth exemption shielded the specifiedfiles and all "similar matter" (emphasis 
added) but Congress amended that phrase to use the more hm~ted term "tiles" throughout, K. Davis 
supra dote 4, at 798 n. 94. 



researchers have already been disclosed or if for any other reason the deletion of 
such names would not conceal the identity of the individuals under discussion, 
the statements of opinion might have to be deleted in their entirety. But in every 
case the defendants may only delete that minimum amount of information neces- 
sary to conceal the identity of those individuals whose privacy is threatened in 
the manner described above. 

As a further limitation, no deletions whatever may be made from documents 
relating to an application-whether initial, continuation, renewal or supple
mental-which has actually been granted, since in such cases the public's interest 
in knowing how its funds are disbursed surpasses the privacy interests involved. 
Nor may the identity of an institutional applicant be concealed, because the right 
of privacy envisioned in the Act is personal and cannot be claimed by a corporation 
or association. K. Davis, supra note 4, a t  781, 799. 

Apart from resolution of the instant controversy, plaintiff asks for assistance to 
insure that subsequent similar requests for information from NIMH will not be 
delayed and obfuscated by drawn-out negotiations and Court proceedings. 
Plaintiff's concern is well taken, for the Act should, to the extent practical, be 
self-operative to assure prompt disclosure as contemplated by Congress. At a 
minimum, the defendants should promptly modify existing regulations and grant 
application instructions to bring them into conformity with the decision of this 
Court. It is particularly important that grant applicants be placed on notice that 
information submitted pursuant to an application for NIMH grant funds and 
final agency opinions concerning the award of such funds, as defined above, cannot 
normally be kept confidential nor withheld from the public. 

The foregoing shall constitute the Court's findings of fact and conclusions of 
law. 

GERHARDA. GESELL, 
U.S. Dishict Judge. 

NOVEMBER6, 1973. 

[U.S. District Court for the District of Columbia-Civil Action No. 1279-731 

WASHINGTONRESEARCHPROJECT,INC.,PLAINTIFF, VERSUS DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE, AND CASPAR W. WEINBERGER, 
DEFENDANTS 

ORDER 

In accordance with the Court's Memorandum Opinion filed this 6th day of 
November, 1973, i t  is hereby 

Ordered that the defendants promptly amend all relevant application instruc- 
tions and agency regulations, including those codified a t  45 C.F.R. 5 5, to bring 
them into conformity with the decision of this Court, and it is further 

Ordered that the defendants promptly produce and make available to plaintiff 
for inspection and copying all documents listed in its request for information 
dated April 13, 1973, except that, if any such document relating to an application 
that has not been granted contains a statement of opinion by a Government 
officer, employee or consultant concerning the professional qualifications or 
competence of an individual involved in the research project under consideration, 
the defendants may delete from that document any detail which would identify 
a particular individual as the subject of that statement, or, if such deletion would 
be impossible or ineffectual, the defendants may delete the statement itself. 

GERHARDA. GESELL, 
U.S. District Judge. 
 

NOVEMBER
6, 1973. 

Mr. DOLE. Mr. President, I think the situation in this case of 
Washington Research Project, Inc., against Department of Health, 
Education, and Welfare clearly demonstrates the need for congres- 
sional action to insure that research ideas are indeed accorded the 
confidential status which they deserve. I t  is for that sole reason that 
I drafted the said amendment, in anticipation of proposing its 
adoption. 

While it is not our business to preempt the courts in matters of 
judicial concern, it is our affirmative legislative duty to lay down 



proper statutory guidelines. Regardless of the outcome in the cited 
case, therefore, we still have the obligation to protect against nny 
future unnecessary, unwise, and unfair premature disclosure require- 
ments in the specific area of scientific experimentation. 

Certainly, the whole idea of "disclosure" and the public's "right to 
know" is of paramount importance at this time in our Nation's his- 
tory. And I have no desire or intention of placing undue restrictions 
on those fundamental concepts. But I feel very strongly that, in the 
area of research grants, nondisclosure entitlement is justified-and 
completely within the spirit of the Freedom of Information Act itself. 

I t  is my sincere hope that my colleagues will agree, and join me a t  
the appropriate time in moving to identify such matters as specifically 
excepted from categories of information which should be disseminated 
to the public. I urge this problem to be the subject of special hearings 
at  the earliest opportunity, and that it be resolved coincident with 
future health legislation, as the distinguished floor manager of the 
present bill (Mr. Kennedy) has suggested. 

The PRESIDING OFFICER. The question is on agreeing to committee 
amendment in the nature of a substitute, as amended. 

The amendment was agreed to. 
The PRESIDINGOFFICER. The question is on the third reading of 

the bill. 
The bill (S. 2543) was ordered to a third reading and read the third 

time, 
Mr. KENNEDY. Mr. President, I ask that the Chair lay before the 

Senate a message from the House of Representatives on H.R. 12471. 
The Presiding Officer laid before the Senate H.R. 12471, to amend 

section 552 of title 5, United States Code, known as the Freedom of 
Information Act. 

The PRESIDING OFFICER. The bill will be considered as having been 
read twice by title, and without objection the Senate will proceed to 
its consideration. 

Mr. KENNEDY. Mr. President, I move to strike all after the enact- 
ing clause of H.R. 12471 and insert in lieu thereof the language of 
S. 2543 as amended. 

The PRESIDINGOFFICER. The question is on agreeing to the motion 
of the Senator from Massachusetts to insert the Senate language as a 
substitute for the House bill. 

The motion was agreed to. 
Mr. KENNEDY. Mr. President, I ask for the yeas and nays on final 

passage. 
The yeas and nays were ordered. 
The PRESIDINGOFFICER. The question is on the engrossment of the 

amendment and the third reading of the bill. 
The amendment was ordered to be engrossed and the bill to be read 

a third time. 
The bill (H.R. 12471) was read the third time. 
The PRESIDINGOFFICER. The bill having been read the third time, 

the question is, Shall i t  pass? 
Mr. GRIFFIN. Mr. President, is the Senator from Nebraska entitled 

to recognition? 
The PRESIDING OFFICER. The Senator from Nebraska is recognized. 



Mr. HRUSKA. Mr. President, I shall take not more than 3 or 4 
minutes to recapitulate what has transpired today on this bill. 

First, I point out that this bill was reported unanimously and with- 
out objection Irom the Judiciary Committee to accomplish certain 
procedural changes in the Freedom of Information Act, which was 
enacted in 1966. 

Some substantive changes were offered in committee. They were 
turned down. The purpose was to make it an effective and an efficient 
implement and in a very vital field; namely, the right of the public to 
know, on the one hand, and, on the other hand, to conserve the con- 
fidentiality of Federal Government departments and documents and 
to enable them to function properly and effectively. 

Mr. President, i t  is to be regretted that some major, substantive 
changes were effected by amendments on the floor of the Senate today. 

I t  is my intention-and I shall do so-to vote against the bill be- 
cause of the agreement to those amendments. I t  was my prior inten- 
tion to vote for the bill, but it is my present intention to call to the 
attention of the President the very undesirable features of the two 
amendments. 

I n  my judgment, there has been a disastrous effect upon law enforce- 
ment, particularly by the Federal Bureau of Investigation and the law 
enforcement agencies of our national Government. The amendments 
will have an effect also on the local law enforcement agencies as well. 

I shall urge the President as strongly as I can to veto this measure. 
I t  is my belief that it is sufficiently disadvantageous and detrimental 
that i t  requires a veto. It is to be regretted, Mr. President, because 
we had a good bill. We should go forward and make the Freedom of 
Information Act as effective as possible. I think a fine balance had 
been worked out with the many interests competing for information 
that either should be disclosed or should be held confidential, and with 
other interests such as permitting the courts to review classified docu- 
ments in camera. 

Mr. President, I make this as a statement in connection with the 
future proceedings on the bill. 

Mr. President, I ask unanimous consent that a brief statement 
summarizing those points be printed in the Record. 

There being no objection, the statement was ordered to be printed 
in the Record, as follows: 

ST-~TEMENT 

Mr. President, my points of summary are as follows. First as to the Muskie 
amendment, I fear that we arc giving undue latitude to the courts in dealing with 
a very important national issue. The amendment asks the courts to review docu- 
ments to determine their effect on the national defense and foreign policy of the 
United States. Yet the amendment offers the courts no guidance in performing 
this task. I t  asks the court to make political judgments. 

Indeed, this is a task for which the courts themselves have found that they lack 
the aptitude, facilities and responsibility. This is not my own flat statement. 
These are the words the Supreme Court used in C. & S. Air Lines v. Watennan: 

[Tlhe very nature of executive decisions as to  foreign policy is political, not 
judicial. Such decisions are wholly confided by our Constitution to the political 
departments of the government, Executive and Legislative. They are delicate, 
complex, and involve large elements of prophecy. They are and should be under- 
taken only by those directly responsible to the people whose welfare they advance 
or imperil. They are decisions of a kind for which the Judiciary has neither apti- 
tude, facilities nor responsibility and which has long been held to belong in the 
domain of political power not subject to judicial intrusion or inquiry. 



Likewise, a Harvard Law Review Developments Note reached the same con- 
clusion. 

I n  discussing the role of the courts in reviewing classification decisions, it  states 
that "there are limits to the scope of review that the courts are competent to  
exercise," and concludes that "a court would have difficulty determining when 
the public interest in disclosure was sufficient to require the Government to  
divulge information notwithstanding a substantial national security interest in 
secrecy." 85 Harvard Law Review 1130, 1225-26 (1972). 

Furthermore, the Attorney General in a letter which I earlier introduced in the 
Record expressed the opinion that grave constitutional questions arise in the adop- 
tion of this amendment. As the Attorney General concluded, "the conduct of 
defense and foreign policy is specially entrusted to the Executive by the Consti- 
tution, and this responsibility includes the protection of information necessary to 
the successful conduct of these activities. For this reason, the constitutionality of 
the proposed amendment is in serious question." 

Second, I believe that the amendment to exemption 7 could lead to a disastrous 
erosion of the FBI's capability for law enforcement notwithstanding the safe- 
guards and standards contained in that amendment. To be sure, the standards 
contained in the amendment look well on paper. However, based on the experience 
that the FBI has accumulated to date under standards similar to these, i t  is clear 
that they are difficult if not impossible to administer. 

Here are some of the effects which adoption of the Hart amendment could have. 
1. It could distort the purpose of agencies such as the FBI, imposing on them 

the.added burden of serving as a research source for every writer, busybody, o r  
curious person. 

2. It could impose upon these agencies the tremendous task of reviewing each 
page of each document contained in any of their many investigatory files to make 
an independent judgment as to whether or not any part thereof should be released. 

3. It could detrimentally affect the confidence of the American people in i ts  
Federal investigative agencies since it will be apparent these agencies no longer 
can assure that their identities and the informztion they furnish in confidence 
for law enforcement purposes will not some day be disclosed to the subject of t he  
conversation. 

Fourth, and finally, it  could set the stage for severe problems regarding the  
privacy of individuals. 

Mr. President, in my view, nothing would be lost by deferring action on this 
amendment because the FBI is now operating under standards virtually similar 
to those contained in the amendment. It would be well to allow a suitable interval 
of experience to be accumulated under these regulations in order to ascertain the 
wisdom or lack thereof in putting these standards in statutory form. 

Mr. President, the highly detrimental and far-reaching impact that these twm 
amendments taken together pose is so grave and sweeping that it is my intention 
to address a letter to the President urging as strong as I can that he veto this 
measure if i t  passes in this form. 

Mr. MCCLELLAN. Mr. President, will the Senator yield? 
Mr. HRUSKA. Mr. President, I gladly yield to the distinguished 

Senator from Arkansas. 
Mr. MCCLELLAN. Mr. President, I wish to associate myself with 

the views expressed by the distinguished Senator from Nebraska. I 
fully intended to support the measure as it came to the floor of the 
Senate. However, in view of the amendments that have been agreed 
to today, which destroys the purpose of the bill, in my judgment, and 
violate the Nation's security on documents and records, I cannot 
support the measure. I shall now have to vote against the bill. 

Mr. KENNEDY. Mr. President, I yield myself 2 minutes. 
The Freedom of Information Act was passed in 1966. This legisla- 

tion we are considering today is really a response by Congress to the 
past experience we have found with the failure of Government agencies 
to respond to the public's legitimate interest in what had been taking 
place inside their walls. I t  is precisely the extreme and unreasonable 



secrecy of the past that this bill addresses, and I think the over
whelming support by the press and across the country for some 
legislative response to this secrecy can be answered by this bill. 

I should say that the amendments that have been agreed to by a 
strong vote in the Senate today in no way infringe upon national 
security or upon the law enforcement agencies and their responsibil- 
ities in this country. I think this is the most important legislative 
acticn that can be taken to open up the Government to the American 
people, who require it, who demand it, who are begging and pleading 
for it. 

I want to acknowledge the constructive and supportive efforts of 
Senator Hruska and his staff in developing this legislation for floor 
action. I am disappointed that he does not feel that he can support 
this bill as amended on the floor. 

The bill provides ample protection for the legitimate interests of 
Government agencies. I t  also insures that they will be open and 
responsive to the American people. 

I hope that the bill will be passed. 
I am ready to yield back the remainder of my time. 
Mr. HRUSKA. Mr. President, may I ask of my colleagues if there 

are any requests for time? Apparently there are none, so I yield 
back the remainder of my time. 

Mr. KENNEDY. Mr. President, I yield back the remainder of my 
time. 

The PRESIDINGOFFICER. A1 time has been yielded back. The bill 
having been read the third time, the question is, Shall i t  pass? On 
this question, the yeas and nays have been ordered, and the clerk 
will call the roll. 

The second assistant legislative clerk called the roll. 
Mr. ROBERT C. BYRD. I announce that the Senator from Calilornia 

(Mr. Cranston), the Senator from Arkansas (Mr. Fulbright), the 
Senator from Alaska (Mr. Gravel), the Senator from Indiana (Mr. 
Hartke), the Senator from South Carolina (Mr. Hollins), the Senator 
from Iowa (Mr. Hughes), the Senator from Hawaii (Mr. Inouye), 
the Senator from South Dakota (Mr. McGovern), the Senator from 
New Mexico (Mr. Montoya), the Senator from Rhode Island (Mr. 
Pastore), the Senator from Rhode Island (Mr. Pell), and the Senator 
from Alabama (Mr. Sparkman), are necessarily absent. 

I further announce that, if present and voting, the Senator from 
Alaska (Mr. Gravel), the Senator from South Dakota (Mr. McGovern), 
the Senator from Rhode Island (Mr. Pastore), the Senator from 
Rhode Island (Mr. Pell), and the Senator from California (Mr. 
Cranston) would each vote "yea." 

Mr. GRIFFIN. I announce that the Senator from Utah (Mr. Ben- 
nett), the Senator from New York (Mr. Buckley), and the Senator 
from Idaho (Mr. McClure) are necessarily absent. 

I also announce that the Senator from Colorado (Mr. Dominick), 
the Senator from Arizona (Mr. Fannin), the Senator from Arizona 
(Mr. Goldwater), and the Senator from South Carolina (Mr. Thur- 
mond) are absent on o5cial business. 

I further announce that, if present and voting, the Senator from 
South Carolina (Mr. Thurmond), would vote "nay." 



The result was announced-yeas 64, nays 17, as follows: 

[No. 221 Leg.] 

Abourezk 
Ailren 

Eagleton
Ervin 

Moss 
lMuskie 

Baker Foncr Nelson 
Bartlett Packwood 
Bayh
Beall 
Bellmon 

Hart 
Haskell 
Hatfield 

Pearson 
Percy
Proxmire 

Bentsen 
Bible 

Hathaway
Huddleston 

Ribicoff 
Roth 

Biden 
Brock 
Brooke 

Humphrey
Jackson 
Javits 

Schweilcer 
Scott, Hugh 
Stafford 

Burdick Johnston Stevens 
Byrd, Harry I?., 
Cannon 
Case 

Jr. Kennedy
Magnuson 
Mansfield 

Stevenson 
Symington
Taft 

Chiles 
Church 

Mathias 
Mc Gee 

Tunney
Weiclter 

Clark 
Cook 
Dole 

McIntyre
Metcalf 
Metzenbaum 

Williams 
Young 

Domenici Mondale 

Allen Hansen Randolph
Byrd, Robert C. Helms Scott, 
Cotton Hruslia William L. 
Curtis Long Stennis 
Eastland McClellan Talmadge
Griffin Nunn Tower 

NOT VOTING-19 

Bennett Gravel Montoya
Buckley Hartke Pastore 
Cranston Hollings Pel1 
Dominick Hughes Sparlrman
Fannin Inouye Thurmond 
Fulbright McGlure 
Goldwater Mc Govern 

So tlie bill (H.R. 12471) was passed. 
Mr. KENNEDY.Mr. President, I move that the vote by which the 

bill was passed be reconsidered. 
Mr. Moss. Mr. President, I move to lay that motion on the table. 
The motion to lay on the table was agreed to. 
1Mr. KENNEDY.Mr. President, I move that S. 2543 be indefinitely 

postponed. 
The motion was agreed to. 

http:KENNEDY.Mr


C. SECTION ACTION ON CONFERENCE REPORT, OCTO- 
 
BER 1, 1974; PP. S17828-S17830 AND 817971-S17972 
 

FREEDOJI ACT AMENDMENTS-CONFERENCE OF INFORMATION REPORT 
(REPT. NO. 93-1200) 

Mr. KENNEDY. Mr. President, I am pleased to send to the desk the 
conference report on the Freedom of Information Act Amendments- 
Report No. 98-1380, on H.R. 12471. The House and Senate conferees 
met on four occasions last month to discuss and debate a number of the 
provisions of this significant legislation, and I firmly believe that our 
final product strikes the proper balance between the rlghts of the public 
to know what their Government is doing and the needs of the executive 
branch and independent agencies to keep certain information confiden- 
tial. The legislation will promote both faster and freer public access by 
the public to Government files and records. 

During our conference on this bill, I received a letter from President 
Ford voicing his concern over portions of our proposed amendments. 
He identified five specific problems, and at the next conference session 
the conferees discussed each problem and adopted language-either 
for the bill or for the statement of managers-designed to respond to 
those concerns. Last week I replied to the President's letter, along with 
House Conference Chairman William Moorhead, observing that our 
legislation "would provide support for your own policy of 'open govern- 
ment' which is so desperately needed to restore the public's confidence 
in our National Government." I ask unanimous consent that President 
Ford's letter and our reply be printed in the Record at the end of my 
remarks. 

The PRESIDING Without objection, it is so ordered. OFFICER. 
(See exhibit 1) 
Mr. KENNEDY. I believe i t  is significant to note that the conferees 

approached this legislative effort in a bipartisan spirit. We attempted 
to accommodate at  each turn the needs of the Government agencies 
affected by our bill. I was pleased that each major issue requiring a 
final rollcall vote on the part of the Senate conferees was resolved by 
a unanimous vote. The participation of our ranking minority member, 
Senator Hruska, in the conference was most constructive, and his 
contributions extremely helpful. I t  is because of the active give and 
take of the conferees on both sides, with continued advice from the 
executive branch, that we achieved a final product that I believe can 
and should be enacted without delay. 

I hope that our failure to get our senior minority members to sign the 
conference report does not reflect a decision on the part of the White 
House to veto this significant legislation. Openness is supposed to be 
the watchword of the present administration. So far, however, i t  has 
been more of a slogan than a practice. A veto of this bill would reflect 

(367) 



a hostility to just the kind of Government openness and accountability 
which the public must have to regain a full measure of corddence in 
our National Government. 

The legislation approved by our conference committee contains the 
following major provisions : 

Federal courts are empowered to review the validity of agency clas- 
sification of documents and may examine those documents in deter- 
mining whether they were properly classified. 

Individual Government officials who act arbitrarily or capriciously 
in withholding information from the public are subjected to disciplinary 
procedures, to be initiated by the Civil Service Commission. 

Investigatory fles, which are exempt from mandatory disclosure 
under present law, are required to be disclosed unless their release will 
cause some specific harm enumerated in the bill. 

Agencies are given definite time limits to respond to requests for 
information: 10 days for an initial response, 20 days to determine an 
appeal, with an additional 10 days in unusual circumstances. 

A person who must sue to obtain access to information may recover 
attorneys' fees if he prevails in court. 

The Freedom of Information Act, passed by Congress in 1966, 
guaranteed the public judicially enforceable access to Government 
information, subject to specific exceptions deiined in the law. Hearings 
before my Subcommittee on Administrative Practice and Procedure 
last year brought out numerous abuses by Government agencies in 
administering the act, and in October 1973 I introduced a bill to 
strengthen the Freedom of Information Act, which has in large part 
been incorporated into the final conference report filed today. 

Our present legislative effort finds support from many quarters. 
Representatives of the media have strongly advocated adoption of 
these amendments. The American Bar Association has resolved that 
Congress move forward with the kinds of reforms contained in our 
legislation. The American Civil Liberties Union has advocated adop- 
tion of this bill and has found i t  consistent with privacy rights which 
must also be protected. The American Federation of Government 
Employees has determined that the sanction provision is acceptable as 
fair and consistent with Civil Service safeguards. And the American 
Political Science Association has indicated the special interest of 
scholars in seeing this bill enacted. 

These amendments to the Freedom of Information Act, contained 
in our conference report, will help open the decisions and actions of 
Government to the light of public review and understanding. Without 
them, the Freedom of Information Act will remain a toothless tiger, 
and the executive branch will continue to be able to delay, resist, and 
obstruct public access to Government information. With them, the 
Freedom of Information Act becomes truly worthy of its name. 

EXHIBIT1 
THE WHITE HOUSE, 

Washington, D.C.,August 20,1947. 
DEARTED:I appreciate the time you have given me to study the amendments 

to the Freedom of Information Act (H.R. 12471) presently before you, so that 
I could provide you my personal views on this bill. 

I share your concerns for improving thi: Freedom of Information Act and agree 
that  now, after eight years in existence, the time is ripe to reassess this profound 



and worthwhile legislation. Certainly, no other recent legislation more closely 
encompasses my objectives for open Government than the philosophy underlying 
the Freedom of Information Act. 

Although many of the provisions that are now before you in Conference will be 
expensive in their implementation, I believe that most would more effectively 
assure to the public an open Executive branch. I have always felt that administra- 
tive burdens are not by themselves sufficient obstacles to prevent progress in 
Government, and I will therefore not comment on those aspects of the bill. 

There are, however, more significant costs to Government that would be exacted 
by this bill-not in dollar terms, but relating more fundamentally to the way 
Government, and the Executive branch in particular, has and must function. In 
evaluating the costs, I must take care to avoid seriously impairing the Govern- 
ment we all seek to make more open. I am concerned with some of the provisions 
which are before you as well as some which I understand you may not have con- 
sidered. I want to share my concerns with you so that we may accommodate our 
reservations in achieving a common objective. 

A provision which appears in t,he Senate version of the bill but not in the House 
version requires a court, whenever its decision grants withheld documents to a 
complainant, to identify the employee responsible for the withholding and to 
determine whether the withholding was "without (a) reasonable basis in law" if 
the complainant so requests. If such a finding is made, the court is required to 
direct the agency to suspend that employee without pay or to take disciplinary or 
corrective action against him. Although I have doubts about the appropriateness 
of diverting the direction of litigation from the disclosure of information to career- 
affecting disciplinary hearings about employee conduct, I am most concerned with 
the inhibiting effect upon the vigorous and effective conduct of official duties that 
this potential personal liability will have upon employees responsible for the 
exercise of these judgments. Neither the best interests of Government nor the 
public would be served by subjecting an employee to his kind of personal liability 
for the performance of his official duties. Any potential harm to successful com- 

laints is more appropriate, rectified by the award of attorney fees to him.Purthermore, placing in the judiciary the requirement to initially determine the 
appropriateness of an employee's conduct and to initiate discipline is both un- 
precedented and unwise. Judgments concerning employee discipline must, in the 
interests of both fairness and effective personnel management, be made initially 
by  his supervisors and judicial involvement should then follow in the traditional 
form of review. 

There are provisions in both bills which would place the burden of proof upon 
an  agency to satisfy a court that a document classified because it concerns military 
.or intelligence (including intelligence sources and methods) secrets and diplomatic 
relations, is in fact, properly classified, following an in camera inspection of the 
document by the court. If the court is not convinced that the agency has adequately 
carried the burden, the document will be disclosed. I simply cannot accept a 
provision that would risk exposure of our military or intelligence secrets and diplo- 
matic relations because of a judicially perceived failure to satisfy a burden of proof. 
My great respect for the courts does not prevent me from observing that they do 
not ordinarily have the background and expertise to gauge the ramifications that 
a release of a document may have upon our national security. The Constitution 
commits this responsibility and authority to the President. 

I understand that the purpose of this provision is to provide a means whereby 
improperly classilied information may be detected and released to the public. 
This is an objective I can support as long as the means selected do not jeopardize 
our national security interests. I could accept a provision with an express pre- 
sumption that the classification was proper and with in camera judicial review 
only after a review of the evidence did not indicate that the matter had been 
reasonably classified in the interests of our national security. Followin8 this 
review, the court could then disclose the document if i t  finds the classification to 
have been arbitrary, capricious, or without a reasonable basis. I t  must also be 
clear that this procedure does not usurp my Constitutional responsibilities as 
Commander-in-Chief. I recognize that this provision is technically not before you 
in Conference, but the differing provisions of the bills afford, I believe, grounds to 
accommodate our mutual interests and concerns. 

The Senate but not the House version amends the exemption concerning in- 
vestigatory iiles compiled for law enforcement purposes. I am concerned with any 
provision which would reduce our ability to effectively deal with crime. This 
amendment could have that effect if the sources of information or the information 



itself are disclosed. These sources and the information by which they may be 
identified must be protected in order not to severely hamper our efforts to combat 
crime. I am, however, equally concerned that an individual's right to privacy 
would not be appropriately protected by requiring the disclosure of information 
contained in an investigatory file about him unless the invasion of individual 
privacy is clearly unwarranted. Although I intend to take action shortly to address 
more comprehensively my concerns with encroachments upon individual privacy, 
I believe now is the time to preclude the Freedom of Information Act from dis- 
closing information harmful to the privacy of individuals. I urge that you strike 
the words "clearly unwarranted" from this provision. 

Finally, while I sympathize with an individual who is effectively precluded from 
exercising his right under the Freedom of Information Act because of the sub- 
stantial costs of litigation, I hope that the amendments will make it clear that 
corporate interests will not be subsidized in their attempts to increase their 
competitive position by using this Act. I also believe that the time limits for 
agency action are unnecessarily restrictive in that they fail to recognize several 
valid examples of where providing flexibility in several specific instances would 
permit more carefullv considered decisions in special cases without compromising 
the principle of timely implementation of the Act. 

Again, I appreciate your cooperation in affording me this time and I am hopeful 
that the negotiations between our respective staffs which have continued in the 
interim will be successful. 

I have stated publicly and I reiterat.e here that I intend to go more than 11alfx1-ay 
to accommodate Congressional concerns. I have followed that commitment in this 
letter, and I have attempted where I cannot agree with certain provisions to explain 
my reasons and to offer a constructive alternative. Your acceptance of my sug- 
gestions will enable us to move forward with this progressive effort to make 
Government still more responsive to the People. 

Sincerely, 
GERALDR. FORD. 

FOREIGNOPERATIONSAND 
GOVERNMENT SUBCOMMITTEE,INFORMATION 

Washington, D.C., September IS,  1974. 
Hon. GERALD R. FORD, 
President of the United States, 
The White House, Washington, D.C. 

DEAR MR. PRESIDENT: We were most pleased to receive your letter of August 
20 and to know of your personal interest in the amendments to the Freedom of In- 
formation Act being considered by the House-Senate conference committee. And 
we appreciate your recognition of the fundamental purposes of this milestone law 
and the importance you attach to these amendments. They of course would provide 
support for your own policy of "open government" which is so desperately needed 
to restore the public's confidence in our national government. 

When we received your letter, all of the members of the conference committee 
agreed to your request for additional time to study the amendments and have given 
serious consideration and careful deliberation to your views on each of the major 
concerns you raised. The staffs of the two committees of jurisdiction hzve had 
several in-depth discussions with the responsible officials of your Administration. 
Individual Members have also discussed these points with Justice Department 
officials. 

At our final conference session we were able to reopen discussion on each of the 
major issues raised in your letter. We believe that the ensuing conference actions 
on these matters were responsive to your concerns and were designed to accom- 
modate further interests of the Executive branch. 

You expressed concern in your letter about the constitutionality and wisdom of 
court-imposed penalties against Federal employees who withhold information 
"without a reasonable basis in law." This provision has been substantially modi- 
fied by conference action. 

At our last conference meeting, after extensive debate and consideration, a com- 
promise sponsored by Representative McCloskey and modified by Senate con- 
ferees was adopted. This compromise leaves to the Civil Service Commission the 
responsibility for initiating disciplinary proceedings against a government official 
or employee in appropri:te circumstances-but only after a written finding by the 
court that there were circumstances surrounding the withholding (that) raise 



questions whether agency personnel acted arbitrarily or capriciously with respect 
to the withholding." The actual disciplinary action recommended by the Commis- 
sion, after eompletion of its standard proceedings, would actually be taken by the 
particular agency involved in the case. 

We feel that this is a reasonable compromise that basically satisfies your objec- 
tions to the original Senate language. 

You expressed fear that the amendments afford inadequate protection to truly 
important national defense and foreign policy information subject to in camera 
inspection by Federal courts in freedom of information cases. We believe that 
these fears are unfounded, but the conference has nonetheless agreed to include 
additional explanatory language in the Statement of Managers making clear our 
intentions on this issue. 

The legislative history of H.R. 12471 clearly shows that the in camera authority 
conferred upon the Federal courts in these amendments is not mandatory, but 
permissive in cases where normal proceedings in freedom of information cases in 
the courts do not make a clear-cut case for agency withholdings of requestedrec- 
ords. These proceedings would include the present agency procedure of submit- 
ting an affidavit to the court in justification of the classification markings on re- 
quested documents in cases involving 552(b) (1)information. 

The amendments in H.R. 12471 do not remove this right of the agency, nor do 
they change in any way other mechanisms available to the court during its con- 
sideration of the case. The court may still request additional information cr corrob- 
orative evidence from the agency short of an in camera examination of the docu- 
ments in question. Even when the in camera review authority is exercised by the 
court, it  may call in the appropriate agency officials involved to discuss any portion 
of the information or affidavit furnished by the agency in the case. 

The conferees have agreed to include language in the Statement of Managers 
that reiterates the discretionary nature of the in camera authority provided to the 
Federal courts under the Freedom of Information Act. We will also express our 
expectation that the courts give substantial weight to the agency affidavit sub- 
mitted in support of the classification markings on any such documents in dispute. 

Thus, Mr. President, we feel that the conference committee has made an effort 
to explain our intentions so as to respond to your objections on this important area 
of the amendments, operating as we must within the scope of the conference 
authority because of the virtually identical language in both the House and Senate 
versions of H.R. 12471. 

The conference committee has also acted affirmatively to satisfy your major 
objections to the proposed amendments to subsection (b) (7) of the Freedom of 
Information Act, dealing with specific criteria for the withholding of Federal in- 
vestigatory records in the law enforcement area. 

The conference committee had already added an additional provision, not con- 
tained in the Senate-passed bill, which would permit withholding of informatio: 
that would "endanger the life or physical safety of law enforcement personnel. 
This made it substantially identical to the lanvage  recommended by then At- 
torney General Richardson during Senate hea$ngs on the bill and endorsed by 
the Administrative Law Section of the American Bar Association. 

After reviewing the points made in your letter on this Doint, the conference com- 
mittee also agreed to adopt language offered by Senator Hruska to permit the 
withholding of the information provided by a confidential source to a criminal law 
enforcement authority during the course of a criminal or "lawful national security 
intelligence investigation." The Federal agency may, in addition, withhold the 
identification of the confidential source in all law enforcement investigations-civil 
as well as criminal. 

To further respond to your suggestion on the withholding of information in law 
enforcement records involving personal privacy the conference committee agreed 
to strike the word LLclearly'' from the Senate-passed language. 

You expressed concern that the amendments to the Freedom of Information 
Law authorizing the Federal courts to award attorney fees and litigation costs 
not be used to subsidize corporate interests who use the law to enhance their own 
competitive position. 

The members of the conference committee completely share your concern 
in this connection, and the Statement of Managers will reflect mutual view that  
any award of fees and costs by the courts should not be automatic but should 
be based on presently prevailing judicial standards, such as the general public 
benefit arising from the release of the information sought, as opposed to a more 
narrow commercial benefit solely to the private litigant. 



You also suggest that the time limits in the amendments may be unnecessarily 
restrictive. The conference adopted a t  its first meeting the Senate language 
allowing agencies an additional ten days to respond to a request or determine an 
appeal in unusual circumstances. Pursuant to your suggestion we included lan- 
guage from the Senate version making clear that a court can give an agency addi- 
tional time to review requested materials in exceptional circumstances where the 
agency has exercised due diligence but still could not meet the statutory deadlines. 

I n  conclusion, Mr. President, we appreciate your expression of cooperation 
with the Congress in our deliberations on the final version of this important 
legislation. In  keeping with your willingness "to go more than halfway to accom- 
modate Congressional concerns," we have given your suggestions in these five key 
areas of the bill renewed consideration and, we feel, have likewise gone "more 
than halfway" a t  this late stage. 

We welcome your valuable input into our final deliberations and appreciate 
the fine cooperation and helpful suggestions made by various staff members and 
officials of the Executive branch. It is our hope that the fruits of these joint 
efforts will make i t  possible for the Senate and House to act promptly on the 
conference version of H.R. 12471 so that this valuable legislation will be enacted 
and can be signed into law before the end of the month. 

With every good wish, 
Sincerely, 

EDWARDM. KENNEDY, 
Chairman, Senate Conferees. 
WILLIAMS. MOORHEAD, 
Chairman, House Conferees. 

Mr. KENNEDY. Mr. President, I submit a report of the committee 
of conference on H.R. 12471, and ask for its immediate consideration. 

The PRESIDINGOFFICER. The report will be stated by title. 
 
The assistant legislative clerk read as follows: 
 
The committee of conference on the disagreeing votes of the two Houses on the 

amendment of the Senate to the bill (H.R. 12471) to amend section 552 of the 
United States Code, known as the Freedom of Information Act, having met, 
after full and free conference, have agreed to recommend and do recommend to 
their respective Houses this report, signed by a majority of the conferees. 

The PRESIDING OFFICER.ISthere objection to the consideration of 
the conference report? 

There being no objection, the Senate proceeded to consider the -
report. 

(The conference report is printed in the House proceedings of the 
Congressional Record of September 25, 1974, at page H9525.) 

The PRESIDING OFFICER. The question is on agreeing to the con- 
ference reoort. 

The retort was agreed to. 
Mr. HRUSKA.Mr. President, as a conferee on this bill, I have seen 

several significant changes made to the bill which, in my view, makes 
it a more workable measure. However, I do not believe that these 
corrections go far enough. 

While we were in conference, the President sent a letter to the 
conferees pointing out his objections to the bill. The provision that 
appears to concern the executive branch the most is the section of the 
bill that places the burden of proof upon an agency to satisfy a court 
that a document because it concerns military or intelligence secrets 
and diplomatic relations is in fact properly classified. If the court 
is not convinced that the agency has adequately carried the burden, 
the document will be disclosed. 



Yet, while this bill transfers the authority to declassify documents 
from the executive branch to the courts, it provides no standards to 
govern the review of the documents. The judge is given the documents 
and then is cast upon a sea without any lighthouses or buoys to point 
out the shoals and rocks to make his decision whether the documents 
are properly classified. 

No standards are created to guide a judge in reviewing the docu- 
ments. He can release the documents if, in his own view, they are not 
properly classified, even if the Secretary of State, the Secretary of 
Defense, or any other agency head certifies that the documents are 
properly classified. This is a provision that is not only distrustful in 
nature; it is unreasonable. 

President Ford, in his letter to the conferees cited these concerns 
and said : 

I simply cannot accept a provision that would risk exposure of our military 
or intelligence secrets and diplomatic relations because of a judicially perceived 
failure to satisfy a burden of proof. My great respect for the courts does not prevent 
me from observing that they do not ordinarily have the background and expertise 
to gauge the ramifications that  a release of a document may have upon our 
national security. The Constitution commits this responsibility and authority 
to the President. 

Despite these strong words and valid concerns, the majority of 
the conferees refused to change the provision vesting a power in the 
courts to declassify documents classified by a Government agency. 

Mr. President, I realize that there are some mistakes in judgment 
about classification and that there are some abuses of the system. 
But there are administrative procedures for dealing with these mistakes 
and abuses. If a citizen wants access to a classified document, he may 
request declassification under Executive Order 11652. If his request 
for declassification is refused, he may appeal to the head of the agency. 
If his request is again refused, he can appeal to the Interagency 
ClassXcation Review Committee-a committte designed to correct 
erroneous classifications and in general, be a watchdog over the 
clasc,ification system. 

This bill, however, ignores this administrative mechanism and vests 
in the courts the power to declassify documents and release them to all 
the world . 

The President, in his letter to the conferees, said that he could not 
accept a provision that would risk exposure of our national defense 
or foreign relations secrets. I cannot accept such a provision either. 

Mr. President, I ask, unanimous consent that the text of President 
Ford's August 20 letter be printed in the Record at this point. 

There being no objection, the letter was ordered to be printed in the 
Record, as follows: 

THE WHITE HOUSE, 
Washington, D.C.,Aug. 20,1974. 

Senator EDWARD KENNEDY, 
U.S. Senate,
Washington, D.C. 

DEARTED:I appreciate the time you have given me to study the amendments 
to the Freedom of Information Act (H.R. 12471) presently before you, so that  I 
could provide you my personal views on this bill. 

I share your concerns for improving the Freedom of Information Act and 
agree that now, after eight years in existence, the time is ripe to reassess this 
profound and worthwhile legislation. Certainly, no other recent legislation more 
closely encompasses my objectives for open Governmcnt than the philosophy 
underlying the Freedom of Information Act. 



Although many of the provisions that are now before you in Conference will be 
expensive in their implementation, I believe that most would more effectively 
assure to the public an open Executive branch. I have always felt that administra- 
tive burdens are not by themselves sufficient obstacles to prevent progress in 
Government and I will therefore not comment on those aspects of the bill. 

There are, however, more significant costs to Government that  would be 
esacted by this bill-not in dollar terms, but relating more fundamentally to the 
way Government, and the Executive branch in particular, has and must function. 
In  evaluating the costs, I must take care to avoid seriously impairing the Gov- 
ernment we all see, to make more open. I am concerned with some of the pro- 
visions which are before you as well as some which I understand you may not 
have considercd. I want to share my concerns with you so that  we may accom- 
modate our reservations in achieving a common objective. 

A provision which appears in the Senate version of the bill but not in the House 
version requires a court, whenever its decision grants withheld documents to a 
complainant, to identify the employee responsible for the withholding and to 
determine whether the withholding was "without (a) reasonable basis in law" 
if the complainant so requests. If such a finding is made, the court is required 
to direct the agency to suspend that  employee without pay or to take disciplinary 
or corrective action against him. 

Although I have doubts about the appropriateness of diverting the direction 
of litigation from the disclosure of information to career-affecting disciplinary 
hearings about employee conduct, I am most concerned with the inhibiting 
effect upon the vigorous and effective conduct of official duties that this potential 
personal liability will have upon employees responsible for the exercise of these 
judgments. Neither the best interests of Government nor the public would be 
served by subjecting an employee to this kind of personal liability for the perform- 
ance of his official duties. 

Any potential harm to successful complainants is more appropriately rectified 
by the award of attorney fees to him.' Furthermore, placing in the judiciary the 
requirement to initially determine the appropriateness of an employee's conduct 
and to initiate discipline is both unprecedented and unwise. Judgments concerning 
employee discipline must, in the interests of both fairness and effective personnel 
management, be made initially by his supervisors and judicial involvement 
should then follow in the traditional form of rcview. 

There are provisions in both bills which would place the burden of proof 
upon an agency to satisfy a court that  a document classified because it concerns 
military or intelligence (including intelligence sources and methods) secrets and 
diplomatic relations is, in fact, properly classified, following an in camera inspec- 
tion of the document by the court. 

If the court is not convinced that the agency has adequately carried the burden, 
the document will be disclosed. I simply cannot accept a provision that would risk 
exposure of our military or intelligence secrets and diplomatic relations because 
of a judicially perceived failure to satisfy a burden of proof. 

My great respect for the courts does not prevent me from observing that they 
do not ordinarily have the background and expertise to gauge the ramifications 
that a release of a document may have upon our national security. 

The Constitution commits this responsibility and authority to the President. 
I understand that the purpose of this provision is to provide a means whereby 
improperly classified information may be detected and released to the public. 
This is an objective I can support as long as the means selected do not jeopardize 
our national security interests. I could accept a provision with an express presump- 
tion that the classification was proper and with in camern judicial review only 
after a review of the evidence did not indicate that  the matter had been reasonably 
classified in the interests of our national security. 

Following this review, the court could then disclose the document if it  finds the 
classification to have been arbitrary, capricious, or without a reasonable basis. I t  
must also be clear that this procedure does not usurp my Constitutional responsi- 
bilities as Commander-in-Chief. I recognize that this provision is technically not 
before you in Conference, but the differing provisions of the bills afford, I believe, 
grounds to accommodate our mutual interests and concerns. 

The Senate but not the House version amends the exemption concerning 
investigatory .files compiled for law enforcement purposes. I am concerned with 
any provision which would reduce our ability to effectively deal with crime. This 



amendment could have that effect if the sources of information or the information 
itself are disclosed. These sources and the information by which they may be 
identified must be protected in order not to severely hamper our efforts to combat 
crime. 

I am, however, equally concerned that an individual's right to privacy would 
not be appropriately protected by requiring the disclosure of information contained 
in an investigatory llle about him unless the invasion of individual privacy is 
clearly unwarranted. Although I intend to take action shortly to address more 
comprehensively my concerns with encroachments upon individual privacy, I 
believe now is the time to preclude the Freedom of Information Act from disclosing 
information harmful to the privacy of individuals. I urge that you strike the words 
"clearly unwarranted" from this provision. 

Finally, while I sympathize with an individual who is effectively precluded from 
exercising his right under the Freedom of Information Act because of the sub- 
stantial costs of litigation, I hope that the amendments will make it clear that  
corporate interests will not be subsidized in their attempts to increase their com- 
petitive position by using this Act. I also believe that the time limits for agency 
action are unnecessarily restrictive in that they fail to recognize several valid 
examples of where providing flexibility in several specific instances would permit 
more carefully considered decisions in special cases without compromising the 
principle of timely implementation of the Act. 

Again, I appreciate your cooperation in affording me this time and I am hopeful 
that the negotiations between our respective staffs which have continued in the 
interim will-be successful. 

I have stated publicly and I reiterate here that I intend to go more than halfway 
to accommodate Conwessional concerns. I have followed that commitment in this 
letter, and I have aftempted where I cannot agree with certain provisions t o  
explain my reasons and to offer a constructive alternative. Your acceptance of my 
suggestions will enable us to move forward with this progressive effort to make 
Government still more responsive to the People. 

Sincerely, 
GERALDR. FORD. 



D. 	HOUSE ACTION AND VOTE QN CONFERENCE REPORT, 
OCTOBER 7, 1974; PP. H10001-H10009 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I call up the con- 
ference report on the bill (H.R. 12471) to amend section 552 of title 5, 
United States Code, known as the Freedom of Information Act, and 
ask unanimous consent that the statement of the managers be read in 
lieu of the report. 

The Clerk read the title of the bill. 
The SPEAKER. ISthere objection to the request of the gentleman 

from Pennsylvania? 
There was no objection. 
The Clerk read the statement. 
[For conference report and statement, see proceedings of the House 

of September 25, 1974.1 
Mr. MOORHEAD of Pennsylvania. Mr. Speaker, since the text of the 

conference report has been printed with the amendment and also 
printed in the Congressional Record of Wednesday, September 25, 
1974,I ask unanimous consent that the statement of the managers be 
considered as read. 

The SPEAKER. ISthere objection to the request of the gentleman 
from Pennsylvania? 

There was no objection. 
Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I yield myself such 

time as  I may consume. 
(Mr. Moorhead of Pennsylvania asked and was given permission to 

revise and extend his remarks and include extraneous matter.) 
Mr. MOORHEAD of Pennsylvania. Mr. Speaker, on March 14 of this 

year this important bill to make a number of needed procedural and 
substantive amendments to the Freedom of Information Act of 1966 
was considered by the House and passed by the overwhelming vote of 
383 to 8. A Senate version of the bill was considered by that body and 
passed on May 30 by a vote of 64 to 17. The Senate bill contained 
several amendments not previously considerd by the House, two of 
which were of considerable significance. One dealt with the imposition 
of administrative sanctions against Government officials or employ- 
ees for the improper withholding of information under the law and the 
second amendment tightens loopholes in the exemption dealing with law 
enforcement records. There were also a number of important dif- 
ferences in language between the two bills on amendments contained 
in both the House and Senate versions. 

The conference committee met on four separate occasions to 
resolve differences between the House and Senate bills, reaching final 
agreement on Augukt 21, except for minor technical changes in 
language that were resolved after the Labor Day congressional recess. 

(376) 
 



Mr. Speaker, I will now indicate the major changes in the Rouse ljill 
that have resulted from the conferenbe : 

First, the conference version directs each Federal agency to issue 
regulations covering the direct costs of searching for and duplicating- 
recordsLrequested under the Freedom of Information Act. I t  also, 
provides that an agency may waive the fees if it determines that it; 
would be in the public interest. 

Second, the Senate bill contained a provision authorizing Federal 
courts-in Freedom of Information Act cases-to impose a sanction 
of up to 60 days suspension from employment against a Federal official 
or employee which the court found to have been responsible for with- 
holding the requested records without "reasonable basis in law." This 
amendment, the most controversial part of the conference committee's 
deliberations, was opposed by many House conferees on the grounds 
that it gave the court such unusual disciplinary powers over Federal 
employees. After extensive discussion over 3 days of meetings, th,e 
conferees reached< a reasonable compromise-if the court f@ds for thev 
plaint8 and against the Government and awards attorney feesl;ahd' 
court costs, and if the court makes a written finding that circumstances 
surrounding the withholding raise questions whether the Federal 
agency personnel acted "arbitrarily or capriciously," the Civil Servi'ce: 
Commission must initiate a proceeding to determine whether or not 
disciplinary action is warranted against the responsible Federal offici& 
or employee. The Civil Service Commission would then investigate the 
circumstances, may hold heartugs, and otherwise proceed in%ccordance 
with regular civil service procedures. The employee has full rights 'of' 
due process and the right to appeal any adverse finding by the Com- 
mission. If the Commission's decision is against the Federal official"or3 
employee, it would submit its findings and disciplinary recommends-' 
tions for suspension to the affected agency, which would then impose 
the suspension recommended by the Commission. 

Mr. Speaker, there \has been some misunder~tan'kin~ about this. 
sanction provision and I trust that this explanation will help clarify 
our intent. I seriously doubt that such procedures will actually be in
voked except in'unusual circumstances. Its inclusion in the law will 
make it crystal clear that Congress expects that this law be strictly 
adhered to by all Federal agency personnel and that withholding of 
Government records be only when clearly authorized by one of the 
nine exemptions contained in the freedom of information law. 

Mr. Speaker, at  this point in the Record, I would like to include a 
letter sent to all members of the conference committee by Mr. John A. 
McCart, operations director of the AFL-CIO Government Employees 
Council in which his organization-representing some 30 unions and 
1.5 million Federal and postal employees-endorses the compromise 
sanction provisions contained in this bill: 

GOVERNMENT COUNCIL-AFLCIO,EMPLOYEES 
Washington, D.C.,Septenzber 10, 1974. 

Hon. WILLIAM MOORHEAD, 
U.S. House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN Because of your membership on the MOORHEAD: con
ference committee on H.R. 12471 (Freedom of Information Act Amendments), 
we believe you will be interested in the views of our organization on the provision 
affecting Federal officers and employees in connection with alleged violations. 
Thirty AFL-CIO unions representing more than 1.5 million Federal and postal 
workers comprise the Council. 



Our concern with the original language in the measure is that i t  permitted 
Federal courts to impose administrative penalties on employees where violations 
were confirmed by the courts. This arrangement would deprive postal and Federal 
employees of due process permitted under existing laws governing disciplinary 
actions. Moreover, the language could open lower level employees to court imposed 
discipline, even though they were acting in keeping with instructions from higher 
level officials. 

Section A 4(f) of the measure agreed to by the conferees on August 21 is much 
less onerous. In cases where Federal courts find a violation exists and believe 
disciplinary action may be justified, the matter will be referred to the Civil 
Service Commission for processing through the employing agency. Under this 
procedure, nre assume employees will be entitled to the appellate rights normally 
available in current statutes applicable to the Federal service. 

The Council urges acceptance of the conference agreement of August 21. 
Respectfully yours, 

JOHNA. MCCART, 
Operations Director. 

Finally, Mr. Speaker, another provision of the Senate bill, not 
previously considered by the House but included in the conference 
bill, is an amendment to section 552(b) (7), the exemption in the law 
dealing with law enforcement records. Under recent court decisions, 
the language of the present law has been interpreted as almost a 
blanket exemption against the disclosure of any "law enforcement 
f?les," even if they have long since lost any requirement for secrecy. 

The bill now contains modified language of the amendment spon- 
sored by the Senator from Michigan, Mr. Hart, and adopted in that 
body by a vote of 51 to 33, whch tightens up the loopholes of the 
seventh exemption by providing six specific areas of criteria under 
which agency withholding of information is permitted. Certain of these 
criteria were the subject of comprpmise language to accommodate 
unusual requirements of some agencies such as the Federal Bureau of 
Investigation. 

Mr. Speaker, before yielding td other members of the committee, 
I would like to refer briefly to communications between the conference 
committee. on this legislation and President Ford. During the meetings 
of the committee and only a few days after his swearing in, President 
Ford requested a delay in our proceedings to give him an opportunity 
to study the bill and agreements already reached by the conferees. 
We unanimously agreed to this request. On August 20, President Ford 
sent a letter to the conference committee setting forth his views in 
four major areas-sanctions, the in camera review language that was 
virtually identical in both House and Senate bills, the law enforcement 
exemption amendment, and the provision for discretionary award by 
the courts of attorney fees and court costs to successful Freedom of 
Information Act plaintiffs. 

Mr. Speaker, the conferees seriously considered each of the points 
made by President Ford in his letter and have gone "more than half 
way1' to accommodate his views. We modified the sanction provision 
of the bill. We included language on the in camera review part of the 
conference report to clarify congressional intent along the lines he 
suggested. We modified two provisions of the law enforcement exemp- 
tion language to meet points he raised. We had already acted to clarify 
our intent that corporate interests not be subsidized by the award of 
attorney fees and court costs in freedom of information cases. The 
conference committee made every effort to cooperate with the Presi- 
dent in our consideration of this measure and feel that we have acted 



responsibly to deal with each of the questions he raised in his letter. 
I ask unanimous consent to insert in the Record at this point the text 
of President Ford's letter to me, dated August 20, 1974, and the text of 
the responsive letter from Senator Kennedy and myself, dated Septem- 
ber 23, 1974, which sets forth conference action on each of the major 
points he raised : 

THE WHITE HOUSE, 
Washington, D.C., August 20,1974. 

Hon. WILLIAM S. MOORHEAD, 
House of Representatives, 
Washington, D.C. 

DEAR BILL: I appreciate the time you have given me to study the amendments 
to  the Freedom of Information Act (H.R. 12471) presently before you, so that  I 
could provide you my personal views on this bill. 

I share your concerns for improving the Freedom of Information Act and agree 
that now, after eight years in existence, the time is ripe to reassess this profound 
and worthwhile legislation. Certainly, no other recent legislation more closely 
encompasses my objectives for open Government than the pqlosbphy underlying 
the Freedom of Information Act. 

Although many of the provisions that are now before you in Conference will be 
expensive in their implementation, I believe that  most would more effectively 
assure to the public an open Executive branch. I have always fAlt,that admin- 
istrative burdens are not by themselves sufficient obstacles to prevent progress in 
Government, and I will therefore not comment on those aspects of the bill. 

There are, however, more significant costs to Government that  would be exacted 
by this bill-not in dollar terms, but relating more fundamentally to the way 
Government, and the Executive branch in particular, has and must function. In 
evaluating the costs, I must take care to avoid~seriously impairing the Government 
we all seek to make more open. I am concerned with some of the revisions which 
are before you as well as some which I understand you may not gave considered. 
I want to share my concerns with you so that we may accommodate our reserva- 
tions in achieving a common objective: 

A provision which appears in the Senate version of the bill but not in the House 
version requires a court, whenever 'its decision grants withheld documents to a 
complainant, to identify the employee responsible for thee withholding and t o  
determine whether the withholding was "without [a] reasonable basis in law" if 
the complainant so requests. If such a finding is made, the court is required to  
direct the agency to  suspend that employee without pay or to take disciplinary or 
corrective action against him. 

Although I have doubts about the appropriateness of diverting the direction of 
litigation from the disclosure of information to career-affecting disciplinary hearings 
about employee conduct, I am most concerned with the inhibiting effect upon the 
vigorous and effective conduct of official duties that  this potential personal liability 
will have upon employees responsible for the exercise of these judgments. Neither 
the best interests of Government nor the public would be served by subjecting an  
employee to this kind of personal liability for the performance of his official duties. 
Any potential harm to successful complainants is more appropriately rectified by 
the award of attorney fees to him. Furthermore, placing in the judiciary the 
requirement to initially determine the appropriateness of an employee's conduct 
and to initiate discipline is both unprecedented and unwise. Judgments concerning 
employee discipline must, in the interests of both fairness and effective personnel 
management, be made initially by his supervisors and judicial involvement should 
then follow in the traditional form of review. 

There are provisions in both bills which would place the burden of proof upon an 
agency to satisfy a court that a document classified because i t  concerns military or 
intelligence (including intelligence sources and methods) secrets and diplomatic 
relatiqns is, in fact, properly classified, following an in camera inspection of the 
document by the court. If the court is not convinced that  the agency has ade- 
quately carried the burden, the document will be disclosed. I simply cannot accept 
a provision that would risk exposure of our military or intelligence secrets and 
diplomatic relations because of a judicially perceived failure to  satisfy a burden 
of proof. My great respect for the courts does not prevent me from observing that  
they do not ordinarily have the background and expertise to gauge the ramifica- 
tions that a release of a document may have upon our national security. 



The Constitution commits this responsibility and authority to the President. I 
understand that the puEpose of this provision is to provide a means whereby im- 
properly classified information may be detected and released to the public. This is 
an objective I can support as long as the means selected do not jeopardize our na- 
tional security hterests. I could accept a provision with an express presumption 
that  the classification was proper and with in camera judicial review only after a 
review of the evidence did not indicate that the matter had been reasonably classi- 
fied in the interests of our national security. Following this review, the court could 
then disclose the document if it  finds the classification to have been arbitrary, 
capricious, or without a reasonable basis. It must also be clear that this procedure 
does not usurp my Constitutional responsibilities as Commander-in-Chief. I 
recognize that this provision is technically not before you in Conference, but the 
differing provisions of the bills afford, I believe, grounds to accommodate our mu- 
tual interests and concerns. 

The Senate but not the House version amends the exemption concerning investi- 
gatory files compiled for law enforcement purposes., I am concerned with any pro- 
vision which would reduce our ability to effectively deal with crime. This amend- 
,merit could have that effect if the sources of information or the information itself 
are disclosed. (These sources and the inforrpation by which they may be identified 
must be protected in~order not to severely hamper our efforts to combat crime. I 
am, however, equally concerned that an individual's right to privacy ;would not be 
appropriately protected by requiring the disclosure.of information contained in an 
investigatory file about him unless the invasion of individual privacy is clea~.ly un
warranted. Although I intend to .take action shortly, to address more comprehen- 
sivelyc.my~concerns(with encroachments uposlndividual privacy. I,believe now is 
the time to preclude the Freedom of Information Act from disclosing information 
harmful to the privacy of individuals. I urge that you strike the words "clearly 
,unwarrantedv from this provision. 

Finally, while I sympathize with an individual who is effectively precluded from 
errercising his right under the Freedom of Information Act because of the substan- 
tial costs of litigation, I hope that the amendments will make i t  clear that corporate 
interests wiII not ,be subsidized in their attempts) to, increase their competitive 
position by using this Act. I also believe that the time limits for agency action are 
unnecessarily restrictive in that they fail to~ecqgnize several valid ,examples of 
where providing flexibility in several specific instances would permit more care- 
fully considered decisions in special cases without compromising the principle of 
timely implementation of the Act. 

Again, I appreciate your cooperation i n  aEording me this time and I am hopeful 
that the negotiations between our respective staffs which have continued in the 
interim will be successful. 

I have stated publicly and I reiterate here that I intend to go more than halfway 
to  accommodate Congressional concerns. I have followed that commitment in this 
letter, and I have attempted where I cannot agree with certain provisions to ex- 
plain my reasons and to offer a constructive alternative. Your acceptance of my 
suggestions will enable us to more forward with this progressive effort to make 
Government s t i i  more responsive to the People. 
, Sincerely, 

GERALDR. FORD. 

WASHINGTON,D.C., 
September $3, 1974. 

Hon. GERALD R. FORD, 
President of the United States, The White House, Washington, D.C. 

DEAR MR. PRESIDENT: We were most pleased to receive your letter of Au
gust 20 and to know of your personal interest in the amendments to the Freedom of 

,Information Act being considered by the House-Senate conference committee. 
And we appreciate your reco- tio on of the fundamental purposes of this milestone 
law and the importance you attach to  these amendments. They of course would 
provide support for your own policy of "Open government" which is so desperately 
needed to restore the public's confidence in our national government. 

When we received your letter, all of the members of the conference committee 
agreed to your request for.additiona1 time to  study the amendments and have given 
serious consideration and careful deliberations to your views on each of the major 
concerns you raised. ,The staffs of the two committees of jurisdiction have1 had 
several in-depth discussions with the responsibile officials of your Administration. 
Individual Members have also discussed these points with Justice Department 
officials. 



At our final conference session me were able to reopen discussion on each of the 
major issues raised in your letter. We believe that the ensuing conference actions on 
these matters were responsive to your concerns and were designed to accommodate 
further interests of the Executive Branch. 

You expre~sed concern in your letter about the constitutionality and wisdom of 
court-imposed penalties against Federal employees who withhold information 
"without a reasonable basis in law." This provision has been substantially modi- 
fied by conference action. 

At our last conference meeting, after extensive debate and consideration, a com- 
promise sponsored by Representative McCloskey and modified by Senate con
ferees was adopted. This compromise leaves to the Civil Service Commission the 
responsibility for initiating disciplinaiy proceedings against a government official 
or employee in appropriate circumstances-but only after a written finding by the 
court that, there were ''circumstances surrounding the withholding (that) raise 
questions whether auency personnel acted arbit arily or capriciously with respect 
to the withholding.l'a~he actual disciplinary action recommended by the Commis- 
sion, after completion of its standard proceedings, would actually be taken by the 
particular agency involved in the case. 

We feel that this is a reasonable compromise that basically satisfies your objec- 
tions to the original Senate language. 

You expressed fear that the amendments afford inadequate protection to truly 
important national defense and foreign policy information subject to  in camera 
inspection by Federal courts in freedom of information cases. We believe that these 
fears are unfounded, but the conference has nonetheless agreed to include addi- 
tional explanatory language in the Statement of Managers making clear our inten- 
tions on this issue. 

The legislative history of H.R. 12471 clearly shows that  the in camera authority 
conferred upon the Federal courts in these amendments is not mandatory, but 
permissive in cases where normal proceedings in freedom of information cases in 
the courts do not make a clear-cut case for agency withholdings of requested 
records. These proceedings would include the present agency procedure of sub- 
mitting an affidavit to  the court in justification of the classification markings on 
requested documents in cases involving 552(b) (1) information. 

The amendments in H.R. 12471 do not remove this right of the agency, nor do 
they change in any way other mechanisms available to the court during its 
consideration of the case. The court may still request additional information or 
corroborative evidence from the agency short of an in camera examination of the 
documents in question. Even when the in camera review authority is exercised by 
the court, i t  may call in the appropriate awency officials involved to  discuss any 
portion of the information or affidavit furn&hed by the agency in the case. 

The conferees have agreed to include language in the Statement of Managers 
that reiterates the discretionary nature of the in camera authority provided to the 
Federal courts under the Freedom of Information Act. We will also express our 
expectation that  thexourts give substantial weight to the agency affidavit sub- 
mitted in support of the classification markings on any such documents in dispute. 

Thus, Mr. President, to feel that  the conference committee has made an effort 
to explain our intentions so as to respond to your objections on this important area 
of the amendments, operating as we must within the scope of the conference 
authority because of the virtually identical language in both the House and 
Senate versions on H.R. 12471. 

The conference committee has also acted affirmativcly to satisfy your major 
objections t o  the proposal amendment to subsection (b) (7) of the Freedom of 
Information Act, dealing with specific criteria for the withholding of Federal 
investigatory records in the law enforcement area. 

The conference committee had already added an additional provision, not 
contained in the Senate-passed bill, which would permit withholding of informa- 
tion that  would "endanger thelife or physicalsafety of law enforcement personnel." 
This made i t  substantially identical to the language recommended by then 
Attorney General Richardson duriqg Senate hearings on the bill and endorsed 
by the Administrative Law Section of the American Bar Association. 

After reviewing the points made in your letter on this point, the conference 
committee also agreed to adopt language offered by Senator Hruska to permit $he 
withholding of the information provided by a confidential source to a criminal law 
enforcement authority during the course of a criminal or ''lawful national security 
intelligence investigation." The Federal agency may, in addition, withhold the 
identification of the confidential source in all law enforcement investigations- 
civil as well as criminal. 



To further respond to your suggestion on the withholding of information in law 
enforcement records involving personal privacy the conference committee agreed 
to strike the word "clearly" from the Senate-passed language. 

You expressed concern that  the amendments to the Freedom of Information 
Law authorizing the Federal courts to award attorney fees and litigation costs not 
be used to subsidize corporate interests who use the law to enhance their own 
competitive position. 

The members of the conference committee compIetely share your concern in 
this connection, and the Statement of Managers will reflect mutual view that any 
award of fees and costs by the courts should not be automatic but should be based 
on presently prevailing judicial standards, such as the general public benefit 
arising from the release of the information sought, as opposed to a more narrow 
commercial benefit solely to the private litigant. 

You also suggest that the t i e  limits in the amendments may be unnecessarily 
restrictive. The conference adopted a t  its first meeting the Senate language allow- 
ing agencies an additional ten days to respond to a request or determine an appeal 
in unusual circumstances. Pursuant to your suggestion we included language from 
the Senate version making clear that a court can give an agency additional time 
to review requested materials in exceptional circumstances where the agency has 
exercised due diligence but still could not meet the statutory deadlines. 

I n  conclusion, Mr. President, we appreciate your expression of cooperation with 
the Congress in our deliberations on the final version of this important legislation. 
In keeping with your willingness "to go more than halfway to accommodate 
Congressional concerns," we have given your suggestions in these five key areas of 
the bill renewed consideration and, we feel, have likewise gone "more than half- 
way" a t  this late stage. 

We welcome your valuable input into our final deliberations and appreciate the 
fine cooperation and helpful suggestions made by various staff members and 
officials of the Executive branch. It is our hope that  the fruits of these joint efforts 
wilI make i t  possible for the Senate and House to act promptly on the conference 
version of H.R. 12471 so that  this valuable legislation will be enacted and can be 
signed into law before the end of the month. 

With every good wish, 
Sincerely, 

EDWARDM. KENNEDY, 
Chairman, Senate Conferees. 

WILLIAMS. MOORHEAD, 
Chairman, House Conferees. 

Mr. Speaker, our committee has worked for more than 3 years in 
investigations, studies, legislative hearings, and careful drafting of this 
legislation to strengthen and improve the operation of the Freedom of 
Information Act. I t  has been passed by overwhelming votes in both the 
House and Senate. The conferees have labored hard and long to 
reconcile the differences between the two versions of the bill and have 
arrived at reasonable compromises on each of the major issues in 
dispute. We have a good bill. We have a fair and workable bill that will 
plug major loopholes in the present Freedom of Information Law. 

In  remarks soon after he took office, President Ford 
American people an "open Government." Enactment o Pledged to the 

these amend- 
ments to the freedom of information law and their prompt signing 
into law will be the important f i s t  step toward the achievement of 
this badly needed objective of "open Government" and a restoration 
of the faith of the American public in the institution of government- 
faith that has been so seriously eroded over the last several years. 

In  conclusion, Mr. Speaker, I would like to call attention to the 
language of the statement of managers on page 15 of House Report 
No. 1320 which clarifies the intent of Congress with respect to the 
impact of this legislation on the Corporation for Public Broadcasting. 
The gentleman from California (Mr. Van Deerlin) raised -such ques- 
tions during a colloquy when the bill was debated last March. This 
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language makes i t  clear that the definition of "agency" for urposes 
of Freedom of Information Act matters does not include the 8orpora
tion for Public Broadcasting. 

I had sou ht assurance that CPB would follow the open govern- 
ment princip 7es of the Freedom of Information Act in its information 
activities-even though they were not specifically covered by that 
act-so as to serve the public interest. I am pleased that CPB has 
reaffirmed that position in correspondence with me. At this point in 
the Record I include two letters from Mr. Henry Loomis, president 
of CPB, in which he sets forth such assurances: 

CORPORATIONFOR 
PUBLIC BROADCASTING. 

Washington, D.C., September 23, 2974. 
Hon. WILLIAM S. MOORHEAD, 
Chairman, Subcommittee on Foreign Operations and Gove~nment Information, 
washington, D.C. 

DEAR MR. MOORHEAD: On behalf of the Board and Management of the Corpora- 
tion for Public Broadcasting, ,Iwish to  congratulate you and the House Conferees 
on the Freedom of Information amendments (HR 12471) recently reported by the 
Conferees. We believe the amendments serve a very real public need and will, 
when implemented, reward the wisdom and dedication of the House Members 
in the Freedom of Information area. We are most encouraged by the recognition, 
in the Conference Reports, of CPB's unique status as a private, nonprofit corpora- 
tion dedicated to the purposes set out in,the Public Broadcasting Act of 1967. 

The Conferees1 generous and statesmanlike response to CPB's comments on 
the pending legislation prompt us to reaffirm CPB's traditional commitment to 
freedom of information principles, and to pledge fullest implementation of these 
principles in CPB's operations, consistent with its private status and constitu- 
tionally protected activities in the area of broadcast program support. You have 
our full assurance of CPB's continued dedication to the spirit of the Freedom of 
Information Act. 

Sincerely, 

-	 HENRY LOOMIS. 

CORPORATIONFOR 
PUBLIC BROADCASTING, 

Washington, D.C. 
Hon. WILLIAM S. MOORHEAD, 
House of Rep~esentalives, 
Washington, D.C. 

DEAR MR. MOORREAD: In my letter to  you of September 23, it wm my pleasure 
to reaffirm CPB's "fullest implementation of freedom of information principles 
in CPB's operations, consistent with its private status and constitutionally pro- 
tected activities in the area of broadcast program support." 

In  order to add some specifics to that general commitment, I should like to 
describe current CPB practices regarding the dissemination of information relat- 
ing to CPB activities, and regarding requests for information about CPB activities 
from the press and the public. 
All of CPB's public information activities are coordinated by our Office of 

Public Affairs. The Office of Public Affairs is located a t  the Corporation for Public 
Broadcasting.-, 888 16th Street. N.W.. - .  D.C. 20006. Phone (202)Washinston.
293-6160. 

This office publishes the following informational documents relating to CPB 
activities : 

(I) The Annual Report of the Corporation for Public Broadcasting which repre- 
sents "a comprehensive and detailed report of the Corporation's operations,
activities, financial condition, and accomplishments . . . [including] such recom- 
mendations as the Corporation determines ap ropriate", required by the public 
Broadcasting Act of 1967, as amended (47 u.s.~.396(i)). This report is submitted 
to the President for transmittal to the Congress on or before the 31st day of Decem- 
ber of each year, After transmittal to the Oongress i t  is available to all who request 
it from the CPB Public Affairs Office. , 



(2) The CPB Rt?port, a wcekly newsletter containing reports of official CPB 
Board and Management action&' and activities, as well as additional information 
of interest to public broadcasting stations, view-ds, listeners, and citizens. 

(3) Preqs releases, containing official reports and statements of the CPB Board 
and management. Such releases are issued from time to  time as, in the opinion 
of the Public Information Office, they are required. 

(4) CPB testimony before legislative, oversight, and appropriations committees 
and subcommittees of the U.S. Congress. These conlprehensive statements on 
CPB activities financial conditions, projects, and accomplishments are routinely 
duplicated for convenient public access by request to the Public Affairs Office. 
In  addition, these statements, together with the transcripts of questions and 
answers before Congressional committees are routinely published and available 
as Congressional documents. 

(5) Technical studies, final grant reports, etc. From time to time, the Corpora- 
tion commissions research and development or other projects that result in the 
presentation of reports: monographs, statistical compilations, and other written 
materials of interest to the public broadcasting community or the public a t  large. 
The availability of all these materials is noted in the CPB Annual Report, CPB 
Reports, or CPB press releases. Copies of these materials are available upon request 
a t  the Public Affairs Office (in limited numbers). 

Requests for information or documents coming to  CPB employees from the 
press, the general public or others not dealing with CPB in its business operations 
are routinely referred to the Public Affairs Office. I t  is the practice of the Corpora- 
tion to provide information specifically requested in every instance in which 
furnishing such information will not: 

(1) divulge confidential personnel information regarding individqal employees 
nithout their consent; or 

( 2 )  divulge financial 'or trade sec1;et d,ata acquired from any perso,n under a 
~romise  of confidence or 

(31 impair CPB abiiit? to: 
(a) conduct its activities f ~ e e  from the "extraneous interference and control" 

Congress sought to bar in quthorizing establishment of CPB as a private non- 
government corporation 147 U.S.C. 396(a) (6)]. 

(b) "carry out its purposes and functions and engage in its activities in ways 
that will most effectively assure the maximum freedom of the qoncommercial 
educational television or radio broadcast systems and local stations from inter- 
ference with or control of program cong115 or other activities." [47 U.S.C. 396(g) 
(1) (Dl];

(c) avoid ". . .any direqtion, supervision, or control of educational broadcasting; 
or over the charter or byIaws of the Corporation; or over the curriculum, program 
of constr'uction, or personnel of any educational institution, s c~oo l  system, or 
educational broadcasting station or systenl" by "any department, agency, officer, 
or employee of the U.S. . . ." 147 U.S.C. 3981; or 

(d) conduct its activities as a private, "nonprofit corporation . . . which will 
not he an agency or establishment of the United States Government." [47 U.S.C. 
396(b)]; or 

(4) otherwise covpromise the cohstitutionally protected activities of the 
Corporation, stations, or systems, in the broadcast program area. 

I am sure you will recognize that CPB's practices regarding public acce?s to 
CPB information are consistent with, and in a number of instances, actually 
exceed principles of access applicable to government agencies under the Freedom 
of Information Act and the amendments recently considered by House and 
Senate conferees. I stress again that CPB's voluntary commitwent to freedom 
of information principles is a continuing one, limited only by the sensitive nature 
of some of its functions. I doubt that you will find another private corporation 
so committed to public understanding of its work and activities. 

Sincerely, 
HENRYLOOMIS. 

Mr. SEIBERLING. Mr. Speaker, will the gentleman yield? 
 
Mr. MOORHEAD 
of Pennsylvania. I yield to the gentleman from 

Ohio. 
Mr. SEIBERLING.Mr. SpeaJux, on a mq$ter of such igportance, 

particularly in the light of what w,e have gone thcough tbayear  with 
respect to Watergate, I would hope we could have enough order so 
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that all Members of the House who are interested in this can hear 
what the gentleman is saying. 

If I may proceed just a little further, in my mind the',whole con- 
spiracy aspect of Watergate was made possible because of the abuses 
of the power of people in the executive branch to keep matters secret. 
The distinguished gentleman from Pennsylvania is talking about 
what the conferees have done to remedy this situation. I think we 
deserve to understand exactly what the conferees did. 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, the gentleman is 
entirely correct. That is the thrust of the legislation as passed by this 
body and passed by the other body and reported back through 
conference. 

The other major change in the bill was tightening up Ioopholes on 
public access to law enforcement records, and I thmk the conferees 
have reached a very good compromise which we,can endorse to all 
the Members of the House. 

Mr. ALEXANDER. Mr. Speaker, will the gentleman yield? 
 
Mr. MOORHEAD 
of Pennsylvania. Mr. Speaker, I now yield to the 

able gentleman from Arkansas (Mr. Mexander,) a member of o m  
Foreign Operations and Government Illlf~ormatioru Subcommittee, who 
has made such a significant contribution to this legislation as a House 
conferee. 

Mr; ALEXANDER. Mr. Speaker, E note that seation 3 of this act 
requires each3 agency to file an annual report with the Speaker of the 
House and the President pro tempore of the Senate. These annual 
reports are to contain speci6c information as enumerated in the act. 
Following this enumeration there is a requiremen6 that the "Attorney 
General. shall submit an annual report on or before March> 1 o$ each 
calendar year which shall include for the prior calefidar year'' certain 
information regarding litigation brought under the Freedom of Infor- 
mation Act, as well as a description of action taken by the Department 
of Justice to encourage compliance with the act. 

Is  i t  the intent of this section that the Department of Justice file 
two annual reports? 

Mr. MOORHEAD of Pennsylvania. The answer is yes. The Depart- 
ment of Justice, as a n  agency, just as any other agency, is required to 
file an annual repoat containing specXc activities of the Department 
of Justice in complying with the.i-equests under the Freedom of In- 
formation Act; to wit, that addiftionally the Attorney General is 
required to file a second report dealing with the activities of the Depart- 
ment of Justice in its role as legal counsel to all of the other agencies 
under the Freedom of Information Act. 

(Mr. Alexander asked and was given permission to revise and 
extend his remarks.) 

Mr. ALEXANDER. Mr. Speaker, truth is the foundation of democracy. 
Thomas Jefferson said : 

Whenever the people are well-informed, they can be trusted with their govern- 
ment, because whenever thihgs get so far wroneto attract theh'notice, they can 
be relied on to set them righa 

Our democracy is based on truth. Our Declaratioa of Independence 
declares that all men are created equal, and that we are endowed 
with the unalienable right of liberty; that to secure our liberty we 



established a representative democracy; and that our Government 
derives its powers from the consent of the governed. 

But, the very survival of democracy depends on an informed 
citizenry. Therefore, i f  we are to survive as a free nation, we must not 
tolerate deception in government. If the basis of government is the 
consent of the governed from which it derives its just powers; then, 
clearly, unjust powers of government can also be consented to by 
the governed. 

But, once the consent to unjust power is given, liberty can soon be 
replaced by tyranny. And, once tyranny is established, it no longer 
matters whether the governed consent, or not. 

That's why government deception supported by official secrecy 
causes Americans to become frustrated, powerless, and dissatisfied 
with elected officials. 

Our action here today in adopting the conference report on the 
Freedom of Information Act Amendments may prove to be one of 
the most significant steps we have taken in returning the U.S. Govern- 
ment to the hands of the American people. Unfortunately, our action 
did not come early enough to prevent the scandals which have rocked 
the Nation in the last year and which have rallied all people behind the 
cause of open government. ' 

For although the people of this country have the power to go to 
the polls to record their wishes, they are denied the information with 
which to make wise decisions. Over the years, as our bureaucracy has 
expanded unchecked, a curtain 'of secrecy has fallen over its operations, 
,a ,curtain only slightly less penetrable than the one which surrounds 
the Communist: bloc. 

Since the enactment of the f i s t  housekeeping statutes under George 
Washington for the purpose of allowing department heads to adopt 
regulations governing the custody, use and preservation of O5cial 
Government documents, the executive branch has become more and 
more effective in twisting these laws into an excuse for hiding infor- 
mation and documents from the American people. 

Why do we have this secrecy in Government? In  many instances, 
it appears that it is simpler for our Government officials to have a 
"secret" stamp on hand than to go to the trouble of digging up the 
information to answer a lot of questions. This same "secret" stamp 
makes it easier to hide the errors of judgment and the favors of politics 
which could be damaging to the men in control. 

I have read reports of some pretty absurd uses of our information 
classification system. For instance, during the Korean war, the De- 
partment of Labor would not give out the details of the armed services 
purchase of peanut butter, contending that a clever enemy could 
deduce from these purchases the approximate number of men in the 
services. Yet at  the same time the Department of Defense was re- 
leasing mimeographed sheets with a breakdown of the exact number 
of men in the Army, Navy, and Air Force. 

Things have not improved much over the years, I am afraid, even 
though the passage of the 1967 Freedom of Information Act was a 
giant step in retyrning t a  the public ,access to their own public 
documents. , I  , (I I > . 

And although in the $970:~ I am not really cohcerned with supplies 
of pcanut butter, I am most concerned with the price and availability 



of the bread it is spread on and the effect that the sale of grain and 
wheat to Russia has had on its cost to the American consumer. 

Now let me briefly outline the difEculties I have had in my unsuc- 
cessful efforts to obtain information on this deal. 

I n  the fall of 1973, I began an extensive investigation of the trans- 
actions behind the Russian grain deal. As a Member of Congress and 
as a member of the Intergovernmental Relations Subcommittee of the 
Committee on Government Operations-the committee charged with 
the investigative powers of the House of Representatives-I sought 
information on the wheat subsidies paid to each exporting company 
since July 8, 1972. I also requested information on the status and 
background of the investigation being conducted by the Department 
of Justice on the alleged Kansas City Wheat Market price W g  by 
certain individuals or grain companies. I made my requests through 
communication with Secretary of Agriculture Earl Butz, ASCS 
Administrator Kenneth Frick, Acting Attorney General Robert 
Bork, FBI Director Clearence Kelly, the Commodity Exchange 
Authority, and Assistant Attorney General Henry E. Petersen. 

In  each case, I was told that the information I requested was either 
not available or that it could not be made available to me. I was told 
that the FBI could not release the details of the investigation and 
that we must rely on the FBI's judgment that there had not been 
any illegal activities connected with the sale. 

The investigations were secret, but i t  was no secret that bread 
prices were higher and the American people were not ready to accept 
such a decision from the FBI without having access to the facts that 
would back up such a judgment. 

As long as a man is informed, he can usually take action to insure 
that his other rights are not violated. If I, as a Member of Congress 
and the Government Operations Committee, who works daily with 
the bureaucracy, become frustrated when I am denied access to in- 
formation vital to the public welfare, what about John Q. Citizen and 
his efforts to get the information he needs? 

In conclusion, let me relate one more "horror" story. In  1971, a 
public interest group asked the Department of Agriculture for some 
information on pesticides. The Department told them they would 
have to be a little more specific as to what they wanted. 

The group asked the Department for their index of files on pesti- 
cides so that they could specifically state the information needed. In 
response to this request, USDA not only denied them access to the 
index, stating that the index itself was a secret, but also restated their 
refusal to release the information on pesticides without the appro- 
priate index number. Fortunately this particular group had the re- 
sources to go to court and sue for the information, which the court 
ordered released. 

However, the case did not end here. Undaunted, USDA replied that 
they would be glad to release a copy of the information, but it would 
cost $91,000 and take a year and a half to get it together. 

The group again went to court where USDA was told by the court 
to stop fooling around and release the information that was requested. 

I shudder to think of the amount of time, energy, and money: 
wasted in this process. 



The enactment of these amendments to the Freedom of Informa- 
tion Act will put an end to the ridiculous delays, excuses, and bureau- 
cratic runarounds which have denied 'U.S. citizens their "right to 
know" and made Americans a captive of their own Government. 

Mr. GROSS. Mr. Speaker, will the gentleman yield? 
Mr. MOORHEAD of Pennsylvania. I yield to the gentleman from 

Iowa. 
Mr. GROSS. Are the amendments adopted by the conference 

germane to the bill? 
Mr. MOORHEAD of Pennsylvania. In  my opinion they are. 
Mr. YOUNGof Florida. Mr. Speaker, will the gentleman yield? 
Mr. MOORHEADof Pennsylvania. I yield to the gentleman from 

Florida. 
Mr. YOUNG of Florida. Can the gentleman tell us what happens to 

the provision in the bill where certain judges were permitted to make 
national security determinations? 

Mr. MOORHEAD of Pennsylvania. Yes. The bill contains the re- 
quirement, which is in the House bill, that, where there is a stamp, a 
classitication stamp, the court could go behind that, but we specified 
that the court should give great weight to an affidavit by the Depart- 
ment that this was properly classsed. What we are trying to overrule 
is the situation described in the famous Minlc case, where the court 
said to the Congress, no matter how frivolous or capricious the classi- 
fication should be, that the court could not go behind it. 

Mr. ERLENBORN. Mr. Speaker, I yield myself 5 minutes. 
(Mr. Erlenborn asked and was given permission to revise and 

extend his remarks.) 
Mr. ERLENBORN. Mr. Speaker, I rise in support of the conference 

report on H.R. 12471, the Freedom of Information Act amendments. 
Mr. Speaker, this bill passed with a rather overwhelming vote in 

the House, and there were only a few questions to be adjusted by the 
House and the Senate. These amendments to the Freedom of Informa- 
tion Act I think are those that all members can support. We are acting 
at this time in a way that is consonant with the times, and that is 
making information more readily available from the Government to 
members of the general public. 

One of the questions that was raised in the conference, and was most 
difficult to resolve, was the question of an amendment proposed by 
the other body. I t  was incorporated in the bill as passed by the other 
body and would have allowed a sanction to be imposed by the court 
against Government employees who are found to have refused to 
giveinformation to someone who requested i t  without-and I quote
"a reasonable basis in the law." 

I objected to this provision. I think it would have been an un- 
conscionable burden on Government employees. I am happy to re- 
port that a compromise was adopted by the conference, one that I 
am not totally happy with, but I think it does improve the provision 
to the point where I can support the conference report. 

As a matter of fact, the provision that is now in the bill is one that, 
in my judgment, could never result in the imposition of a sanction 
against a Federal employee. 

The conferees agreed to change the text to that of an employee 
acting arbitrarily and capriciously rather than just without a reason- 



able basis in law. As a matter of fact, before the case ever gets to 
court, the employee who refuses to give information when a demand is 
made will have to have been supported by his superior. There will 
have had to have been an administrative appeal within the agency. 

In most agencies this would mean that the general counsel of the 
agency would support the decision of the employee, and then the case 
would have to be brought to court by the one who was seeking the 
information. The Attorney General or the general counsel of the 
agency would then have to make a decision at that point that the 
case is sufficiently meritorious to defend. Then possibly the court 
might find the agency to be wrong, but I think in that circumstance 
the court could hardly find that the employee who has been sustained 
all the way along the line had acted arbitrarily or capriciously. There- 
fore, though we do I~ave a provision in here for a sanction, i t  is limited 
to a case where there is action which is found by the court to be 
arbitrary and capricious. 

The court would not make a determination as to the sanction, but 
would then certify the matter to the Civil Service Commission. The 
Civil Service Commission would be required to institute a proceeding. 

I find that rather interesting, by the way: Proceeding. 
I asked the principal sponsor of the Senate provision, Senator 

Iiemedy of Massachusetts, what a proceeding was. He was unable 
in conference to define it. I t  is neither defined in the Civil Service 
law, nor is i t  defined in the Freedom of Information Act. What kind 
of proceeding is intended by the compromise of the conferees is really 
rather vague. Whether the employee would be entitled to counsel 
and whether there would have to be a public hearing are things 
which really are rather vague. However, because I expect this pro- 
vision never to be utilized, I do not think it makes a great deal of 
difference. 

Besides this provision, which was controversial, there are other 
noncontroversial provisions, some that I think are great advances in 
the law. 

First of all, this does allow a court to review what could, and some- 
times, I am sure, in the past, has been an arbitrary decision to classify 
a document for security reasons. This would not require the court to 
view the material, but would allow the court-and we make this 
clear in the conference report-allow the court to look at the affi- 
davits from the affected agency, whether the Department of State 
or the Defense Department or other, and give great weight to these 
affidavits. 

At that point only, if there was still a question remaining in the 
mind of the court, the court could conduct an in camera inspection of 
the material and see whether it had been properly classified within 
the terms of the Executive order setting forth the procedure for 
classification. 

The SPEAKER. The time of the gentleman has expired. 
Mr. ERLENBORN. Mr. Speaker, I yield myself 1 additional minute. 
Only then would the court have an opportunity to view the material 

and make a determination as to whether it had been properly classified. 
In  addition, for those who think that the law has not been applied 

as it ought to have been in the past, there is one further provision of 
the act which I think is very helpful. Those who have been denied 



1 information when they have made a demand under the law, and then 
go to court to prove that their demand was meritorious, the court 
can-is not required to, but can-award attorney's fees and court 
costs to the successful litigant. 

I think that, on balance, the bill as reported by the conference is a 
good bill. I was happy to sign the conference report. 

I hope that i t  will be adopted. 
The SPEAKER. The time of the gentleman from Illinois has expired. 
Mr. ERLENBORN. Mr. Speaker, I yield 5 minutes to the gentleman 

from New York (Mr. Horton). 
(Mr. Horton asked and was given permission to revise and extend 

his remarks.) 
Mr. HORTON. Mr. Speaker, I rise in support of the conference report 

on H.R. 12471, the Freedom of Information Act Amendments of 
1974. 

Before becoming ranking minority member of the Government 
Operations Committee, I was a member of the subcommittee which 
has jurisdiction over this legislation. In  that capacity, I have studied 
for several years how the Freedom of Information Act works and how 
i t  can be improved. 

Let me assure you that the measure before us today will strengthen 
the public's right to know what its Government is doing. By strength- 
ening the public's right to know, we make democracy work better. 
That is an objective we should all support wholeheartedly. 

H.R. 12471 eases public access to Government information in 
several constructive ways. I t  requires agencies to publish indexes of 
documents, respond more quickly to requests for data, and submit 
annual reports to the Cong~ess on their performance under this act. I t  
grants individuals access to material they can reasonably describe- 
rather than identify with particularity-more prompt resolution of 
lawsuits they file under the freedom of information law, and an award 
of attorney fees-at the courts' discretion-in cases in which they 
substantially prevail. I n  addition, this bill makes clear that courts have 
the discretion to examine in chambers all contested records-including 
classxed material-before deciding whether it is properly exempt 
from public disclosure. 

Mr. Speaker, my dedication to freedom of information remains h. 
I think the conference report before us is an improvement over the 
present law in this area. I urge my colleagues to join me in supporting 
this legislation. 

Mr. Speaker, I would like to ask the gentleman from Pennsylvania 
some questions about section 2 of this bill. Section 2(a) amends para- 
graph (1) of 5 U.S.C. 552(b) to exempt from the requsements of the 
Freedom of Information Act matters which are- 

(A) specifically authorized under criteria established by an Executive order to 
be kept secret in the interest of national defense or foreign policy and (B) are in 
fact properly classified pursuant to such Executive order. 

When coupled with section 552 (a) (4) (B), as amended in this bill, 
this provision would permit a court to look behind the security clasei- 
fication given to a document by an agency to determine whether the 
document was properly classified. This provision is not intended to 
permit a court free rein to classify information as i t  wishes, is it? 



Mr. MOORHEAD the gentleman of Pennsylvania. Mr. Speaker, if 
will yield, i t  certainly is not. 

First of all, a court could only determine whether the information 
was "properly classified pursuant to (an) Executive order." In other 
words, the judge would have to decide whether the document met the 
criteria of the President's order for classi6cation-not whether he 
himself would have classified the document in accordmce with his 
own ideas of what should be kept secret. Second, as we have said in the 
joint explanatory statement of the committee of conference: 

The conferees expect that Federal courts, in making de novo determinations in 
section 552(b)(l) cases under the Freedom of Information law, will accord sub- 
stantial weight to an agency's affidavit concerning the details of the classified 
status of the disputed record. 

Mr. HORTON. I would like to move now to section 2(b) of the bill. 
That section rewrites the subsection of the Freedom of Information 
Act which exempts certain law enforcement records from disclosure to 
the public. The new language exempts "investigatory records com- 
piled for law enforcement purposes, but only to the extent that the 
production of such records would-among other things-disclose the 
identity of a confidential source and, in the case of a record complied 
by a criminal law enforcement authority in the course-of a criminal 
investigation, or by an agency conducting a lawful national security 
intelligence investigation, confidential information furnished only by 
the confidential source." 

I would ask the gentleman two questions about this provision. 
First, with regard to the phrase "a lawful national security intelli- 
gence investigation," exactly what types of investigations does that 
encompass? 

Mr. MOORHEAD of Pennsylvania. Let me quote to the gentleman 
from the joint explanatory statement of the committee on conference. 
That statement says: 

The term "intelligence" in (the) section (we are discussing) is intended to apply 
to positive intelligence-gathering activities, counter-intelligence activities, and 
background security investigations by governmental units which have authority 
to conduct such functions. 

Mr. HORTON.SO i t  would apply to more than just positive intelli- 
gence activities? 

Mr. MOORHEADof Pennsylvania. Yes. I t  would also apply to 
counter-intelligence activities and background security investigations. 

Mr. HORTON. But it would not apply to investigations which were 
labeled "national security" but in reality had nothing to do with that 
subject matter? 

Mr. MOORHEAD of Pennsylvania. No, i t  would not. The national 
security intelligence investigation must be "lawful" for information 
compiled in the course of i t  to be exempted from disclosure under the 
Freedom of Information Act. 

Mr. HORTON. My second question is, this bill exempts from public 
disclosure confidential information furnished by a confidential soyrce 
in the course of a criminal investigation if the records were complled 
by "a criminal law enforcement authority" and the same kind of 
information given for a lawful national security intelligence investiga- 
tion if the records were compiled by "an agency." By using the term 
"criminal law enforcement authority" in one place and "an agency" 
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in another, does this provision mean that the two terms are mutually 
exclusive, and that as a result, confidential information compiled by a 
criminal law enforcement authority in the course of a national secnrity 
investigation would not be exempt from public disclosure? 

Mr. MOORHEAD of Pennsylvania. No. Again, let me quote from 
the statement of managers: 

By "an agency" the conferees intend to include criminal law enforcement 
authorities as well as other agencies. 

All agencies-criminal law enforcement authorities as well as 
others-could properly withhold confidential information compiled 
for a lawful national security intelligence investigation. 

Mr. HORTON. Mr. Speaker, I thank the gentleman for his lucid 
explanations and commend him for the interpretations of the bill 
which he has given. 

I would like to make a separate point with regard to the conference 
report. Section (1)(b) (2) writes into the Freedom of Information Act 
a requirement that fees charged by agencies for performing services 
under the act <'shall he limited to reasonable standard charges for 
document search and duplication and provide for recovery of only the 
direct costs of such search and duplication." 

Some question has arisen as to the meaning in this pros-ision of the 
term "document search." As the ranking minority House member of 
the committee of conference, I wish to express my opinion that this 
term means not just a search for documents, but also a search within 
clocnments to determine which specific portions are subject to public 
disclosure and which are exempt from the provisions of the act. I t  
does not encompass a review by agency lawyers or policymaking or 
other personnel to determine general rules which they or other em- 
ployees later follow in deciding which specific portions are exempt from 
disclosure. 

Let me cite just one example of how the conferees, in my judgment, 
mean that this distinction should be applied. Suppose someone 
requested the FBI to provide all documents in its possession relating to 
investigations of the Communist Party of the United States. The FBI 
estimates that it has 2 million pages of such documents. The Bureau's 
lawyers would first have to review samples of this material to formu- 
late guidelines for other personnel to use in applying the exemptions of 
the act to t,he entire group of papers. The Agency could not charge 
fees for this examination. Then the other personnel would search 
through the documents, page by page, to determine which portions 
could be made public and which could not. This action would be 
subject to fees under the act. 

The FBI has estimated that the page-by-page search through the 
documents would consume 225 man-years. Even if each employee 
participating in the search was paid only $10,000 per year, the cost of 
responding to this one request would be more than $2 million. The 
committee report on the House bill estimated the cost of the entire bill 
as $100,000 per year; the report on the similar Senate bill estimated the 
cost as $40,000 annually. Surely, the committee on conference could 
not have intended that agency expenses in searching through docu- 
inents to comply with requirements of the law not be reimbursable. If 
that were the case, the conferees would have written a bill which would 



entail expenditures for responding to one request more than 20 times 
greater than the annual expense of the more costly of the two similar 
bills they were reconciling. 

Mr. Speaker, I thank the gentleman for this time and yield back to 
him. 

Mr. ERLENBGRN.Mr. Speaker, I yield such time as he may consume 
to the gentleman from Nebraska (Mr. Thone) . 

(Mr. Thone asked and was given permission to revise and extend 
his remarks.) 

Mr. THONE. Mr. Speaker, I rise in support ol the conference report 
on H.R. 12471. This bill amends the Freedom of Information Act of 
1966 in several ways, all of them designed to increase the public's 
access to Government information. As one who has fought for open- 
ness in Government for many years, first in Nebraska and now in the 
Congress, I am proud to add my support to that of other Members 
advocating passage of this conference report. 

Mr. Speaker, I would point in particular to provisions of this legisla- 
tion which require agencies to respond to requests promptly and 
actually reimburse some successful plaintiffs who bring suit under the 
law. Section 1 (c) of the measure provides t.hat agencies must respond to 
requests for information within 10 days, and decide on appeals of 
decisions to withhold data within 20 additional days. These time 
limits could be extended only in unusual circumstances defined in the 
bill, and then only for 10 days. This provision will cure the unfortunate 
tendency which we have noted in some agencies to delay responding 
to citizen requests. Section 1 (a) permits judges to assess attorney fees 
against the Government in cases in which complaints substantially 
prevail. This would surely discourage agencies from keeping matters 
secret unless they are quite convinced that withheld information 
would be within the law. 

In these ways as in others, this bill represents a great step forward for 
freedom of information. I strongly support H.R. 12471. 

Mr. THOMPSON of New Jersey. Mr. Speaker, as a cosponsor of the 
original bill that was acted upon earlier tlis session, I am pleased to 
support the conference report on H.R. 12471. In many ways i t  is a 
stronger and more comprehensive Freedom of Information measure 
than the bill we passed in March by an overwhelming 383 to 8 vote. I 
commend the House conferees for their insistence on the basic princi- 
ples of the House version during the conference deliberations and for 
their wisdom in accepting several important provisions added by the 
other body. This is an important bill that will make the Freedom of 
Information law more effective, more workable, and vastly more 
meaningful in advancing the public's "right to know" about the 
affairs of our Federal Government. 

During the debate on H.R. 12471 last March, I stated that- 
Government secrecy for the purposes of hiding wrongdoing, inept leadership, or 

bureaucratic errors undermines and can eventually destroy our system of 
representative government. 

Since then, we have seen dramatic evidence of the effects of govern- 
ment secrecy, and the corruption ~t produced, as a result of disclosures 
during the impeachment proceedings of the Judiciary Committee. 
This legislation, when signed into law, will be the first major step for- 



ward in helping to restore the confidence of the American people in 
the institutions of government by purging the body politic of the 
secrecy excesses which marked the sordid Watergate coverup during 
the Nixon administration. 

Mr. Speaker, I urge the House to adopt this conference report add- 
ing these sigdicant strengthening amendments to the Freedom of 
Information Act. 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I have no further 
requests for time. 

Mr. ERLENBORN. Mr. Speaker, I have no further requests for time. 
Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I move the previous 

question on the conference report. 
The previous question was ordered. 
The SPEAKER. The question is on the conference report. 
The question was taken; and the Speaker announced that the ayes 

appeared to have it. 
Mr. ANNUNZIO. Mr. Speaker, I object to the vote on the ground that 

a quorum is not present and make the point of order that a quorum is 
not present. 

The SPEAKER. Evidently a quorum is not resent. 
The Sergeant at  Arms will notify absent d m b e r s .  
The vote was taken by electronic device, and there were-yeas 349, 

nays 2, not voting 83, as follows: 

[Roll No. 5741 

Abdnor 
Abzug
Addabbo 
Alexander 
Anderson, Calif. 
Anderson, Ill. 
Andrews, N.C. 
Andrews, N. Dak. 
Annunzio 
Arends 
Ashbrook 
Ashley 
Aspi.n
Baddlo 
Baf alis 
Baker 
Barrett 
Bauman 
Beard 
Bennett 
Bergland
Bevill 
BIaggi
Biester 
Bingham 
Bog@
Boland 
Bolling
Bowen 
Brademas 
Bray
Breaux 

YEAS-349 

Breckinrid~e 
Brinklev 
~ r b o k s ~  
Broomfield 
Brotzman 
Brown, Calif. 
Brown, Ohio 
Broyhill, N.C. 
Broyhill, Va. 
Buchanan 
Burgener
Burke, Fla. 
Burke. Mass. 
~url isbn,  Mo. 
Burton, John 
Burton, Phillip 
Butler 
Byron
Camp
Carney, Ohio 
Casey, Tex. 
Cederberg
Chamberlain 
Chappell
Chisholm 
Clancv- --.-- 

clarkd 
Clausen, Don H. 
Cleveland 
Cochran 
Collier 
Collins, Ill. 

Collins, Tex. 
Conlan 
Conte 
Corman 
Cotter 
Coughlin
Crane 
Cronin 
Culver 
Daniel, Dan 
Danielson 
Davis, Ga. 
Davis, S.C. 
Davis, Wis. 
de la Garza 
Delaney
Dellenback 
Dellums 
Denholm 
Dennis 
Dent 
Derwinski 
Devine 
Dickinson 
Dingell
Donohue 
Downing
Drinan 
Dulski 
Duncan 
du Pont 
Edwards, Ala. 



Edwards, Calif. 
Eilberg
Erlenborn 
Esch 
Eshleman 
Evans, Colo. 
Fascell 
Fish 
Fisher 
Flood 
Flowers 
Flynt
Foley
Ford 
Forsythe
Fountain 
Fraser 
Prelinghuysen
Frenzel 
Frey
Froehlich 
Fulton 
Fuqua
Gaydos 
Gettys
Gibbons 
Gilman 
Ginn 
Goldwater 
Gonzalez 
Goodling
Gray 
Green, Oreg. 
Green, Pa. 
Griffiths 
Gross 
Grover 
Gubser 
Gude 
Gunter 
Guver 
~ d e  
Hamilton 
Hanley 
Hanrahan 
Hansen. Wash. 
~ a r r i n ~ t o n  
Harsha 
Hastings 
Hawkins 
Hechler, W. Va. 
Heckler, Mass. 
Heinz 
Helstoski 
Henderson 
Hicks 
Hillis 
Hogan
~ozf i e ld  
Holt 
Holtzman 
Horton 
Howard 
Huber 
Hungate 

Hutchinson 
Ichord 
Jarman 
Johnson, Calif. 
Johnson, Pa. 
Jones, Ala. 
Jones, N.C. 
Jones, Tenn. 
Jordan 
Karth 
Kastenmeier 
Kazen 
Kemp
Ketchum 
Kluczynski
Koch 
Kuy kendall 
Kyros
Lagomarsino 
Landrum 
Latta 
Leggett 
Lehman 
Lent 
Litton 
Long, La. 
Long, Md. 
Lott 
McClory
McCollister 
McCormack 
McDade 
McEwen 
McFall 
McKay
McKinney 
McSpadden
Macdonald 
Madden 
Madigan
Mann 
Martin, Nebr. 
Matsunaga 
Mayne
Mazzoli 
Meeds 
Melcher 
Metcalfe 
Mezvinsky
Michel 
Milford 
Miller 
Minish- -.-.- . 

Mink 
Mitchell, Md. 
Mizell 
Moakley
Mollohan 
~ o n t g o m e r y
Moorhead, Calif. 
Moorhead, Pa. 
Morgan
Mosher 
Moss 
Murphy, 111. 

Murphy, N.Y. 
Myers 
Natcher 
Nedzi 
Nichols~ 

Nix 
Obey
O'Brien 
OIHara 
Owens 
Parris 
Passman 
Patman 
Patten 
Perkins 
Pettis 
Peyser
Pickle 
Pike 
Price, Ill. 
Price, Tex. 
Quie 
Qui,llen 
Rallsback 
Randall 
Range1 
Regula
Reuss 
Riegle
Rinaldo 
Robinson, Va. 
Robison, N. Y. 
Rodino 
Roe 

~ogcalio,  Wyo. 
Roncallo, N. Y. 
Rooney, -Pa. 
Rose 
Rosenthal 
Rostenkowski 
Roush 
Rousselot 
Roybal 
R ~ P P ~  
Ruth 
Ryan
St Germain 
Sandman 
Sarasin 
Sarbanes 
Satterfield 
Scherle 
Schneebeli 
Schroeder 
Sebelius 
Seiberling 
Shipley
Shiver 
Shuster 
Sisk 
Skubitz 
Slack 
Smith, Iowa 
Smith, N.Y. 



Spence
Staggers
Stanton, J. William 
Stanton. James V. 
Starlr 
Steed 
Steiger, Ariz. 
Steiger, Wis. 
Stephens 
Stokes 
Stubblefield 
Stuckey
Studds 
Sullivan 
Talcott 
Taylor, N.C. 
Thompson, N.J. 
Thomson, Wis. 
Thone 
Thornton 

Burleson, Ter. 

Adams 
Archer 
Armstrong 
Bell 
Blackburn 
Blatnik 
Brasco 
Brown, Mich. 
Burke, Calif. 
Carey, N.Y. 
Carter 
Clawson, Del. 
Clay 
Cohen 
Conable 
Conyers
Daniel, Robert W., Jr. 
DanieLs, Dominick V. 
Diggs
Dorn 
Eckhardt 
Evins, Tenn. 
Findley
Giaimo 
Grasso 
Hammerschmidt 
Hanna 
Hansen, Idaho 

Trasler 
Treen 
Udall 
Van Deerlin 
Vander J a ~ t  
Vander ve in  
Vanik 
Veysey 
Vigorito
Waggonner
Waldie 
Walsh 
Wampler
Ware 
Whalen 
White 
Whitten 
Wiggins
Williams 
Wilson, Bob 

Landgrebe 

NOT VOTING-83 

Hays
H6bert 
Hinshaw 
Hosmer 
Hudnut 
Hunt 
Johnson, Colo. 
Jones, Okla. 
King 
Lujan 
Luken 
McCloskey
Mahon 
Mallarv 
- -.----.

Martin, N.C. 
 
Mathias, Calif. 
 
Mathis, Ga. 
 
Mills 
 
Minshall. Ohio 
 
m itch ell,' N.Y. 
 
Murtha 
 
Nelsen 
 
O'Neill 
 
Pepper 
 
Poage

Podell 
 
Powell, Ohio 
 

~ a t r o n  
  
Young, Alaska 
 
Young, Fla. 

Young, Ga. 

Young, Ill. 
 
Young, Tes. 

Zablocki 
 
Zion 
 

Preyer

Pritchard 
 
Rarick 
 
Rees 
 
Reid 
 
Rhodes 
 
Roberts 
 
Rooney, N.Y. 
 
ROY 
 
Runnels 
 
Shoup

Sikes 
 
Snyder

Steele 
 
Steelman 
 
Stratton 
 
Symington 
 
Symms

Taylor, Mo. 

Teague

Tiernan 
 
Towell, Nev. 
 
Ullman 
 
Whitehurst 
 
Widnall 
 
Young, S.C. 
 
Zwach 
 



So the conference report was agreed to. 
The Clerk announced the following pairs: 

Mr. Rooney of New York with Mr. Dorn. 
Mr. HBbert with Mr. Blntnik. 
Mr. Dominick V. Daniels with Mrs. Burke of California. 
Mr. Sikes with Mr. Clav. 
Mr. Stratton with Mr. Mahon. 
Mr. Adams with Mr. Nelsen. 
Mr. Carey of New York with Mr., Minshall of Ohio. 
Mr. Giaimo with Mr. Hansen of Idaho. 
Mr. Mathis of Georgia with Mr. Hosmer. 
Mr. Roberts with Mr. Martin of North Carolina. 
Mr. Hays with Mr. Maraziti. 
Mr. Conyers with Mr. Lukep. 
Mr. Reid with Mr. Mallary. 
Mr. Diggs with Mr. Tiernan. 
Mr. Teague with Mr. Cohen. 
Mr. Ullman with Mr. Brown of Michigan. 
Mr. Pepper with Mr. King. 
Mr. Preyer with Mr. Blackburn. 
Mr. Roy with Mr. Hinshaw. 
Mr. vanpa with Mr. Carter. 
Mrs. Grass0 with Mr. Bell. 
Mr. Jones of Oklahoma with Mr. Conable. 
Mr. Mills with Mr. Archer. 
Mr. Rarick with Mr. Robert W. Daniel. Jr. 
ME. Runnels wibh Mr. Del Clawson. 
 
Mr. Eckhqrdt wit9 Mr. Findey, 
 
Mr. Evins of Tennessee with Mr. Hammerschmidt. 
 
Mr. Murtha with Mi-.Hudnut. 
 
Mr. Svmington with Mr. Eujan. ' 
 
Mr. 0 ~ e i l Twith Mr. Hunt. -

Mr. Mitchell of New York with Mr. Mathias of California. 
 
Mr. steelman with Mr. McCloskey. 
 
Mr. Pritchard with Mr. Powell of Ohio. 
 
Mr. Shoup with MT. Rees. 
 
Mr. Widnall with Mr. Snyder. 
 
Mr. Symms with Mr. Steele. 
 
Mr. Taylor of Missouri with Mr. Zwach. 
 
Mgr.Whitehurst with Mr. Towell oP Nevada. 
 

The result of the vote was announced as above recorded. 
A motion to reconsider was laid on the table. 

Mr. MOORHEADof Pennsylvania. Mr. Speaker, I ask unanimous 
copsent that all Members may have 5 legislative days in which to 
revise and extend their remarks on the Freedom of Information 
confereqce report just agreed to. 

The SPEAKER.ISthere objection to the request of the gentleman 
from Penns$vania? 

There was no objection. 



E. PRELIMINARY HOUSE ACTION ON PRESIDENTIAL 
 
VETO, NOVEMBER 18, 1974; PP. H10705-HI0706 
 

FREEDOMINFORMATIONACT-VETO MESSAGE THE PRESIOF FROM
DENT OF THE UNITEDSTATES(H. DOC.NO.93-383) 

The SPEAKERlaid before the House the following veto message from 
the President of the United States: 
T o  the House of Representatives: 

I am returning herewith without my approval H.R. 12471, a bill to 
amend the public access to documents provisions of the Administrative 
Procedures Act. In  August, I transmitted a letter to the conferees 
expressing my support for the direction of this legislation and present-
ing my concern with some of its provisions. Although I am gratified 
by the Congressional response in amending several of these provisions, 
sigdicant problems have not been resolved. 

First, I remain concerned that our miltary or intelligence secrets 
and diplomatic relations could be adver'sely affected by this bill. This 
provision remains unaltered following my earlier letter. 

I am prepared to accept those aspects of the provision which would 
enable courts to inspect classified documents and review the justifica-
tion for their classification. However, the courts should not be forced 
to make what amounts to the initial classScation decision in sensitive 
and complex areas where they have no particular expertise. As the 
legislation now stands, a determination by the Secretary of Defense 
that disclosure of a document would endanger our national security 
would, even though reasonable, have to be overturned by a district 
judge who thought the plaintiff's position just as reasonable. Such a 
provision would violate constitutional principles, and give less weight 
before the courts to an executive determination involving the protec-
tion of our most vital national defense interests that is accorded de-
terminations involving routine regulatory matters. 

I propose, therefore, that where classified documents are requested 
the courts could review the classification, but would have to uphold 
the classification if there is a reasonable basis to support it. In  deter-
mining the reasonableness of the classification, the courts would con-
sider all attendant evidence prior to resorting to an in camera examina
tion of the document. 

Second, I believe that confidentiality would not be maintained if 
many millions of pages of FBI and other investigatory law enforcement 
files would be subject to compulsory disclosu~eat the behest of any 
person unless the Government could prove to a court-separXZ17 for 
e a c h p a ~ ~ a ; - ~ f ~ ~ ~ ‘ ~ ~ m ~ - ~ h g ; t - d i s c l o s u r e 
-- "would"' cause a 
t y p G - X ~ s p e c h Xin €he amendment. Our law enforcement 
agencies do not have, and could not obtain, the large number of 
trained and knowledgeable personnel that would be needed to m'ake 
such a line-by-line examination of information requests that sometimes 
involve hundreds of thousands of documents, within the time con-
straints added to current law by this bill. 

'. 
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Therefore, I propose that more flexible criteria govern the responses 
to requests for particularly lengthy investigatory records to mitigate 
the burden which these amendments would otherwise impose, in order 
not to dilute the primary responsibilities of these law enforcement 
activities. 

Finally, the ten days afforded an agency to determine whether to 
furnish a requested document and the twenty days afforded for deter- 
mination on appeal are, despite the provision concerning unusual 
circumstances, simply unrealistic in some cases. It is essential that 
additional latitude be provided. 

I shall submit shortly language which would dispel my concerns 
regarding the manner of judicial review of classified material and for 
mitigating the administrative burden placed on the agencies, especially 
our law enforcement agencies, by the bill as presently enrolled. I t  
is only my conviction that the bill as enrolled is unconstitutional and 
unworkable that would cause me to return the bill without my approval. 
I sincerely hope that this legislation, which has come so far toward 
realizing its laudable goals, will be reenacted with the changes I 
propose and returned to me for signature during this session of Con- 
gress. 

GERALDR. FORD. 
THE WHITE HOUSE, October 17, 19'74. 

The SPEAKER. The objections of the President will be spread at 
large upon the Journal, and the message and bill will be printed as a 
House document. 

The question is: Will the House, on reconsideration, pass the bill 
H.R. 12471. the obiections of the President to the contrarv not- 
withstanding? , " 

MOTION OFFERED BY MR. MOORHEAD OF PENNSYLVANIA 

Mr. MOORHEAD to post- of Pesnnylvania. Mr. Speaker, I move 
pone further consideration of the bill and veto message from the 
President on H.R. 12471, to amend the Freedom of Information Act, 
until Wednesday, November 20, and before moving the previous 
question on my motion I would like to address myself briefly to the 
President's veto action. 

(Mr. Moorhead of Pennsylvania asked and was given permission 
to revise and extend his remarks and include extraneous matter.) 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I was shocked and 
dismayed by the President's unfortunate and ill-advised action on 
October 17 in vetoing H.R. 12471 ;the bill makes a series of strength- 
ening amendments to plug loopholes in the Freedom of Information 
Act of 1966. 

This bipartisan legislation, overwhelmingly approved in both the 
House and Senate after more than 3 years of oversight and legislative 
hearings, will help restore the confidence of the American public in 
their Federal Government by providing greater access to Govern
ment records. As we have dramatically witnessed during the Water- 
gate tragedy, unnecessary secrecy and an almost paranoiac desire to 
hide the business of Government from the people and their elected 
representatives brought about the most grave constitutional crisis in 
our Nation in more than 100 years. 



Mr. Speaker, President Ford's pledge of "open government" made 
to the American people soon after he took the oath of office had 
indicated a recognition of the destructive effects of the "government 
secrecy mania" that helped bring about his predecessor's resignation. 
Less than 2 months ago, President Ford expressed to me, as chairman 
of the HouseSenate conference committee on H.R. 12471, his com- 
mitment to "open government" and the Freedom of Information 
Act. In  a letter dated August 20, 1974, he stated: 

I share your concerns for improving the Freedom of Information Act arid agree 
that  now, after eight years in existence, the time is ripe to yeassess this profound 
and worthwhile legislation. Certainly, no other recent legislation more closely 
encompasses my objectives for open government than the philosophy underlying 
the Freedom of Information Act. 

I n  that letter, Mr. Speaker, he raised certain questions about 
specific provisions of H.R. 12471, most of which had already been 
tentatively agreed to by the House-Senate conferees during earlier 
sessions of the conference committee. Nevertheless, we carefully 
studied President Ford's arguments, discussed them in subsequent 
meetings of the conference committee and did make a number of 
changes he requested in both the bill language and in the conference 
reportrto help allay his concerns. As I told the House when the con- 
ference version of the bill was finally acted upon and sent to the White 
House on October 7

We have gone "more than half-way" to accommodate his views. 

But 10 days later, he vetoed the'frekdom of infohnation bill. It is 
now clear, Mr. Speaker, that congressional cooperation is not SUE
cient for the President, and only total capitulation to the White 
House viewpoint will suffice. I refuse to abdicate my duties as a 
Member of this House and hope that an overwhelming qote by our 
colleagues to override this senseless veto will make i t  clear to the 
President that cooperation is a two-way street. 

As in the Watergate debacle, the umbrella of "national security" 
is now being raised in the veto message to cover the real reasons for 
the bureaucrat's opposition to the public's right to know. The message 
itself is fdled with inaccurate statements, misconceptions, and warped 
interpretations of the bill language that raised questions as to whether 
anyone really knowledgeable about the law even took the trouble 
to read and analyze the provisions of H.R. 12471. Contrary to the 
President's expressed view, the bill would not in any way bare our 
Nation's secrets, nor would i t  jeopardize the security of sensitive 
national defense or foreign policy information. 

Mr. Speaker, 8 years ago when Congress passed the original freedom 
of information bill, President Johnson was urged to veto the measure 
by every single Federal agency. Bureaucrats said that it was un- 
constitutional; some said it would bring the business of Government 
to a halt; others foolishly claimed that i t  would give away our vital 
defense secrets to foreign powers. But Lyndon Johnson was well 
versed in the ways of the Federal bureaucracy. He was not fooled 
by their rantings and ravings. He courageously rejected their silly 
arguments and signed the bill into law. I n  his statement he redffirmed 
the people's right to know when he said: 

No one should be able to pull curtains of secrecy around decisions which can 
be revealed without injury to the public interest. 



This year the House and Senate approved the conference version 
of H.R. 12471 to add needed teeth to the original 1966 freedom of 
information'law to plug loopholes used by Federal bureaucrats to 
hide information from the public. The House rollcall vote was 349 
to 2 and the Senate approved it by voice vote. During our hearings, 
every executive branch witness opposed any strengthening changes 
to the present law. The Nixon White House and Justice Department 
operatives lobbied vigorously in the other body in a vain attempt 
to kill the freedom of information legislation., 

When HIR. 12471 was cleared by Congress and sent to the White 
House, the Federal bureaucracy predictably geared up an all out 
effort to persuade President Ford to veto it. As in 1966, almost every 
Federal agency recommended a veto. Many of the same old dis- 
~redited~argumentswhich, President Johnson had rejected were dusted 
off and fed into the White House. Such overused cliches as "ad
ministrative burden," "flexible criteria," "compulsory disclosure," 
and the old reliable bureaucratic standby "national security" were 
all sprinkled throughout the veto message. 'Thus, President Ford 
succumbed t o  the old scare slogans of the bureaucrats, who-apparently 
have so much to hide from the public. 

But the obvious public need for truly "open, government" must 
not be sacrificed on the altar of bureaucratic secrecy, suspioion, and 
meaningless. slogans. The harkl lessons learned from the tragic Water- 
gate coverup must certainly result in some positive achievement 
to prove to the American people that Congress-at l e a s t i s  sensitive 
and responsive to the fundamental need for "open government" in 
the conduct of our public business. 

Mr. Speaker, our colleagues in the House will have the opportunity 
to vote to\override this misguided Presidential veto of the Freedom of 
Information Act amendments on Wednesday, November 20 by the 
motion Idhave just offered. I stress the fact that this is not partisan 
issue that divides us aIong party lines. Our effort to override this 
veto is being led by both Republicans and.Democrats on our Govern- 
ment Operations Committee, as shown by the "dear colleague" 
letter sent to all Members today and signed by: Chairman Chet 
Holiiield; the ranking minority member of the fulI committee, 
the gentleman from New York (Mr. Horton) ;by the ranking minority 
member of our subcommittee, the gentleman from Illinois (Mr. 
Erlenborn); and by myself, as chairman of the Foreign Operations 
and Government Information Subcommittee. With our letter we 
enclosed a reprint containing a representative selection of editorials 
from across the Nation urging that Congress override this veto. 
Every Member should have in his office, a copy of this reprint and 
our letter. 

Mr. Speaker, we urge our colleagues of both parties to join us in 
this fight for more responsible "open government." We trust that 
we can-by an overwhelming vote to override this veto-show the 
American people the sincerity of our pledge of truly "open govern- 
ment" and the willingness of Members of Congress to stand up and 
be counted on this vital issue. 

Mr. Speaker, the "dear colleague" letter is as follows: 



WASHINGTON,D.C., 
November 18, 1976. 

DEAR COLLEAGUE: A vote will be taken in the House on Wednesday, November 
20, on overriding the veto of H.R. 12471, the Freedom of Information Amendments 
of 1974.. 

W e  wzllvote ''AyeV-to override-and hope you will join with us. 
We have worked for more than 3 years in the bipartisan development of these 

amendments to the Freedom of Information Act. We received much detailed testi- 
mony about the issues raised in the veto message-both pro and con-and care
fully worked to make certain our bill would protect the people's right to know with- 
out infringing upon the need for government secrecy in some areas. 

The objections cited by the President in his veto message, therefore, were not 
new to us. They had also been called to our attention in the course of our conference 
sessions. We took them seriously and made changes, both in the language of the bill 
and in the conference report. We believe the President's objections were accom- 
modated by these changes. 

H.R. 12471 passed the House March 14 by a vote of 383 to 8, and the conference 
report won approval by a 349 to  2 roll call vote. 

We believe the American people will have more confidence in their Federal 
government if we can enact these Freedom of Information Amendments into law 
over the President's veto. This legislation will help to restrain our civil servants and 
will help to  make them more responsive to  the people who pay their salaries. 

The attached reprint of some of the representative newspaper editorials over the 
past several weeks-from all parts of the country-indicates the broad support for  
overriding the veto. 

We suggest that President Ford must have listened more carefully to the 
bureaucracy than to the Congress and the people when he decided on his veto. 

I hope you will join in voting to override the Freedom of Information Act veto on 
Wednesday, November 20. 

Sincerely, 
CHET HOLIFIELD, 

Chairman, House Government 0 erations Committee. 
WILLIAMg. MOORBEAD, 

Chairman, Foreign Operations and Government Information Subcommittee. 
FRANK HORTON, 

Ranking Minority Member, House Government Operations Committee. 
JOHNN. ERLENBORN, 

Ranking Minority Member, Foreign Operations and Government Information 
Subcommittee. 

Mr. Speaker, I reserve the balance of my time. 
Mr. Speaker, I move the previous question on the motion. 
The previous question was ordered. 
The motion was agreed to. 
A motion to reconsider was laid on the table. 

Mr. MOORHEADof Pennsylvania. Mr. Speaker, I ask unanimous con- 
sent that the gentleman from Illinois (Mr. Erlenborn) be permitted to 
revise and extend his remarks at  this point in the Record and that all 
Members may have permission to revise and extend their remarks on 
this subject. 

The SPEAKER.ISthere objection to the request of the gentleman from 
Pennsylvania? 

There was no objection. 



F. HOUSE ACTION AND VOTE ON PRESIDENTIAL VETO, 
 
NOVEMBER 20, 1974; PP. H10864-HI0875 

The SPEAKER. The unfinished business is the further consideration 
of the veto message of the President on H.R. 12471, an act to amend 
section 552 of title 5, United States Code, known as the Freedom of 
Information Act. 

The question is: Will the House on reconsideration, pass the bill, 
the objections of the President to the contrary notwithstanding? 

The Chair recognizes the gentleman from Pennsylvania (Mr. 
Moorhead) for 1hour.. 

Mr. MOORHEAD 5of Pennsylvania. Mr. Speaker, I yield myself 
minutes. 

(Mr. Moorhead of Pennsylvania asked and was given permission 
to revise and extend his remarks, and include extraneous matter.) 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, i t  is a rare ex
perience for any Member of this distinguished bod to lead off the 
debate in an effort to override a Presidential veto. % my almost 16 
years of service here, i t  has never before been my responsibility to 
handle a legislative measure in this situation, under the procedures 
prescribed in section 7 of article 1 of the Constitution. It is an awe- 
some task for any Member and one that requires the deepest reflection 
and most careful consideration of such a course of action. 

A little more than 6 weeks ago when I stood here in the Chamber 
and urged approval of the conference report on H.R. 12471, the 
Freedom of Information Act amendments, i t  never occurred to me 
that a Presidential veto might be forthcoming. I explained in detail on 
that October 7 the changes agreed to by the House-Senate conferees, 
how they differed from the bill originally passed by the House on 
March 14 of this year, and the sincere efforts which the conferees of 
both parties made to accommodate the specific concerns raised by 
President Ford. I included at pages H10002-HI0004 of the Record 
the full text of the President's letter outlining these concerns and the 
text of our letter to the President detailing each of the significant 
modifications which we made to allay his concerns. 

Other distinguished members of the conference committee, including 
the ranking minority member of the full Government Operations 
Committee, the gentleman from New York (Mr. Horton), and the 
ranking minority member on our subcommittee, the gentleman from 
Illinois (Mr. Erlenborn), spoke in strong support of the bipartisan 
compromise legislation which we had produced in almost 2 months of 
conference committee deliberations. 

Every single House member of our conference committee had signed 
the conference report. Congress certainly went "more than half- 
way" to accommodate the President's views. We had been led to 
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believe by administration officials that the Freedom of Information 
Act amendments would promptly be signed into law by the President 
since major Ford amendments were incorporated in the bill. 

After all, he had so clearly stated upon assuming the Presidency 
that he and his administration were fully committed to a restoratioil 
of "open government." Surely, these amendments to the basic law 
to assure more "open government" within the Federal bureaucracy 
would provide to the President an early opportunity to prove to the 
disillusioned and still suspicious American public that, in fact, he 
really meant what he said that day on nationwide television. By 
signing into law with a flourish these much needed amendments to 
the Freedom of Information Act, he could strike a ringing blow for 
credibility in Government. By a stroke of the pen, he could have 
taken a giant stride forward to reverse the public's cynical distrust of 
governmental institutions and public officials. By an overwhelming 
bipartisan vote of 349 to 2, the Members of this body approved the 
conference report on H.R. 12471 and sent the bill to the White 
House, it having been unanimously approved by voice vote in the 
Senate a few days earlier. By our votes we spoke clearly for open 
government and for an end of excessive Government secrecy that has 
eroded public coniidence in government, politics, and politicians. 
We overwhelmingly gave President Pord the golden opportunity 
to sign into 1aw.a bill to dramatically fulfill his 2-month-old pledge 
of open government in America-a bill on which our committee and 
this Congress. had tediously worked 3 years and 4 months to finally 
produce mm virtually unanimous bipartisan form. 

Mr. Speaker, how on earth-we reasoned-could President Ford 
not avail himself .of this golden opportunity to restore desperately 
needed confidence in Goveqment by signing H.R. 12471 into law as 
soon as possible? 

But alas, Mr. Speaker, somethingtwent awry on the way to the 
Presidential signing ceremony to proclaim the fulfillment of open 
government in the Ford administration. Incredibly, and to the 
amazement of virtually everyone concerned, President Ford vetoed 
H.R. 12471 on October 17, just prior to commencement of the con- 
gressional recess. The big question, Mr. Speaker, is: Why did he 
really veto the freedom of information open government bill? 

Certainly, there is little evidence to answer that question to be 
gained from reading and rereading his veto message. We can only 
speculate as to what the real reasons might be. We do know that 
virtually all Federal agency bureaucrats opposed these amendments 
in our hearings, in written reports, and in their lobbying efforts 
against H.R. 12471. We do know that almost every segment of the 
Federal bureaucracy recommended that President Ford veto the 
legislation. We all have experienced the depth of commitment of the 
Federal bureaucrats to the principles of "open government" and 
have generally found it sadly wanting. We also know, Mr. Speaker, 
that 8 years ago, when the original Freedom of Information Act was 
passed by Congress-every single agency within the Federal bu- 
reaucracy also urged that President Johnson veto the measure. In  
that instance, President Johnson wisely disregarded the advice of the 
self-serving bureaucrats and promptly signed the bill into law. In 



his statement he said-and these words are particularly significant 
today in view of what has transpired during the past several years- 

This legislation springs from one of our most essential principles: A democracy 
works best when the people have all the information that  the security of the 
Nation permits. No one should be able to pull curtains of secrecy around decisions 
which can be revealed without injury to  the public interest . . . I signed this 
measure with a deep sense of pride that the United States is an open society in 
which the people's right to know is cherished and guarded. 

Mr. Speaker, I can only speculate on what bureaucratic advice 
President Ford-by contrast-relied upon to exercise his veto power 
over this needed legislation. I t  is clear from the 'wording of certain 
portions of his veto message-particularly those dealing with the 
permissive judicial review of classified material authorized in H.R. 
1247 1-that there is little .~inderstanding of either the clear meaning 
of the language of these parts of the bill or the intent as spelled out 
in detail in the conference report to meet what was a previous mis- 
understanding on the President's part of such language. For example, 
the veto message states: 

As the legislation naw stands, a determination by the Secretary of Defense that 
di~closure of -a document would endanger our national security would, even 
though reasonable have to be overturned by a District judge who thought the 
plaintiff7\s position just as reasonable. . . . 

Mr. Speaker, this is just not true. The bill does not say that, i t  
does not mean that, and no one familiar with the legislative history 
could ever imagine that Members of Congress could almost unani- 
mously vote to write into law such an obviously dangerous provision. 

The President went on to say in his veto message: 
I propose, therefore, that  where classified documents are requested, the courts 

could review the classification, but would have to  uphold the classification if 
there is a reasonable basis to  support it. I n  determining the reasonableness of the 
classification, .the courts would consider all attendant evidence .prior to resorting 
to an in camera, examination of the document. 

Mr. Speaker, in the procedural handling of such cases under the 
Freedom of Information Act, this is exactly the way the courts would 
conduct their proceedings. An agency, in defending an action in 
Federal court that involves a Government document having classifica- 
tion markings, normally submits an affidavit to the court explaining 
the basis for the particular classification assigned to i t  as authorized 
under the provisions of Executive Order 11652 and the implementing 
regulations of the agency involved. The court would then review such 
affidavit to determine the proper use of classification authority. If 
there was doubt, or if the affidavit was not sufficiently detailed to 
permit a clear decision, the court can request supplementary detail 
from the agency involved. 

I t  can discuss the affidavit with Government attorneys in camera, 
or employ other similar means to obtain sufficient information needed 
to make a judgment. Only if such means cannot provide a clear 
justification for the classification markings would the court order an 
in camera inspection of the document itself. If the examination and 
subsequent discussions of the affidavit from the agency indicate that 
the classification assigned to the particular document is reasonable 
and proper under the Executive order and implementing regulations, 



the court would clearly rule for the Government and order the 
requested document withheld from the plaintiff. But if the examination 
and subsequent discussions of the affidavit from the agency could not 
resolve the issue, the court could then order the production of the 
document and examine it in camera to determine if the classification 
marking was properly authorized. 

Such discretionary authority for in camera review is authorized in 
H.R. 12473., and properly so, to safeguard against arbitrary, capricious, 
and myopic use of the awesome power of the classification stamp by 
the Government bureaucracy. Abuses of the classification stamp are 
well known. As former President Nixon said in issuing the present 
classification and declassification Executive order in March 1972 : 

The many abuses of the security system can no longer be tolerated . . . Unfor
tunately, the system of classification which has evolved in the United States has 
failed to meet the standards of an open and democratic society, allowing too 
many papers to be classified for too long a time. The controls which have been 
imposed on classification authority have proved unworkable, and classification 
has frequently served to conceal bureaucratic mistakes or to prevent embarrass- 
ment to officials and administrations . . . 

Former Defense Secretary Melvin Laird also said in a 1970 speech: 
Let me emphasize my convictions that the American people have a right to 

know even more than has been available in the past about matters which affect 
their safety and security. There has been too much classification in this country. 

Mr. Speaker, even if a district court ordered the release of a classified 
document in dispute, after following all of the procedural steps just 
described and including in camera review of the document itself, such 
decision may--of course-be appealed by the Government to the 
circuit court of appeals, and, if necessary, to the Supreme Court. I 
fhd  i t  totally unrealistic to assume-as apparently the President's 
legal advisers have assumed-that the Federal judiciary system is 
somehow not to be trusted to act in the public interest to safeguard 
truly legitimate national defense or foreign policy secrets of - our-
Government. 

Similarly ludicrous legal arguments are made later in the veto 
message with respect to investigatory law enforcement files and time 
limits placed in the Freedom of Information Act for agency responses. 
For example, the veto message states: 

I propose that more flexible criteria govern the requests for particularly lengthy 
investigatory records to mitigate the burden which these amendments would 
otherwise impose, in order not to dilute the primary responsibilities of these law 
enforcement activities. 

Mr. Speaker, no one wants to burden law enforcement agencies or 
to take their attention away from the difficult job of fighting the 
growing menace of crime in America. The language of section 2(b) 
of H.R. 12471 in no way places an undue burden on such a encies. The 
conference committee specifically took into consideration t ie potential 
problem that might be created within an agency if i t  received a request 
for the type of "particularly lengthy" records mentioned in the veto 
message. We wrote into the law a provision that additional time 
could be obtained by an agency in cases involving "a voluminous 
amount of separate and distinct records which are demanded in a 
single request." Obviously, the President's lawyers did not notice this 
part of the bill before drafting the veto message. 



Moreover, Mr. Speaker, we also include language requested by the 
President in his August 20 letter to the conference committee to 
authorize the courts to grant a Federal agency additional time to 
respond to a request under the Freedom of Information Act if the 
agency is "exercising due diligence in responding to the request." Here 
again the veto message ignores specific language already included in 
the bill. 

Mr. Speaker, as I have attempted to explain in detail during my 
remarks, this veto is without merit and represents a shocking lack of 
understanding of the workings of the present law, court procedures, 
and the clear language in the bill which has already dealt with the 
major objections raised against H.R. 12471. 

As strongly as I know how, Mr. Speaker, I urge the Members of 
this House to join in voting "aye" to override this ill-advised veto of 
the Freedom of Information Amendments contained in H.R. 12471. 

Let our voices here today make clear to the doubting citizens of 
America that Cong~ess, at  least, is totally committed to the principle 
of "open government." 

By our votes to override this veto we can put the needed teeth in 
the freedom of information law to make it a viable tool to make "open 
government" a reality in America, not merely a preelection slogan to 
be erased by the pressures of secrecy-minded bureaucrats. 

Mr. Speaker, during the past several days, I have inserted into the 
Appendix of the Record more than 20 articles and editorials from all 
parts of the Nation urging that Congress override President Ford's 
veto of H.R. 12471, the Freedom of Information Act amendments we 
will vote on today. Many of our House colleagues have also placed in 
the Record other editorials from papers in their own districts, also 
condemning the unwise veto and calling for an override. 

At this point, Mr. Speaker, I would like to include at this point 
another excellent editorial entitled "Congress Must Override Veto of 
'Information Act Changes," from the November 7, 1974, issue of the 
Denver Post. The executive editor of the Post, Mr. William Hornby, 
i s  also chairman of the Freedom of- Information Committee of the 
American Society of Newspaper Editors. I would like to express our 
appreciation to the officers and members of the many news media 
organizations who have helped spearhead the fight to preserve the 
public's right to know. They include the ASNE, whose president is 
Howard H. Hays, Jr., editor-publisher of the Riverside, Calif., Press- 
Enterprise; the National Newspaper Association, its executive vice 
president Theodore A. Serrill and William Mullen; Sigma Delta Chi, 
the Society of Professional Journalists; the Radio-Television News 
Directors Association; and the Association of American Publishers. 
Other national organizations participating in the effort were Common 
Cause; Public Citizen; the AFGCIO and individual unions including 
the United Auto Workers and the American Federation of Govern- 
ment Employees' Government Employment Council; the American 
Civil Liberties Union; and the Consumer Federation of America. 

Mr. Speaker, I also include the editorial today from the Washing- 
ton Post entitled "Federal Files: Freedom of Information" and other 
timely editorials from the Jackson, Miss., Citizen Patriot; the Des 



Moines Register; the Philadelphia Inquirer; the Tucson, Ariz., Daily 
Star; and the Wichita Falls, Tex., Times and the Wichita Falls, Tex., 
Record News: 

[mom &he Denver Post, Nov. 7, 18741 

CONGRESSMUSF OVE~RIDE VETOOF INFORMATIONACT CHANGSB 

When Congress reconvenes after the election recess, i t  ought to act promptly- 
and decisively-to override Presidept Ford's veto of essential amendments to the  
Freedom of Xnformation Act. 

The amendments, embodied in the bill H.,R. d247'1, are desigiled to improve 
the seven-year-old FOI law by removing bureaucratic abstacles in the way of 
freqr public access to governmental documents. 

'Mr. !Ford's Veto of H.R. 12471 is in direct contradiction of his avowal of a n  
"open administration." Further, his hemands for more concessions from Congress 
on FOI amendments raise additional questions about the credibility of his open- 
ness ,pledge. 

Congress hqs gone more than halfway to meet ~dministration objections to  the 
orignal FOI changes considered on Capitol Hill. 

The House-Senate conference committee biU tha t  ,emerged was a genuine 
compromise between oongessional representadives and Justice Department 

out of the five chames he recommended to the committee, 
Ford veto the final bill, but he added a new demand to his 

original proposalk. 
I n  his ,+eta message, President For& contended for the first time that  lengthy 

investigatory record~~should not $e disclosed on the grounds that law enforcement 
agencies do no$ have enough competent officers to study the records. He also 
rqstated'his earlier degand that Congress should not give the courts as much 
powei as the bill I;rovides to decide on whether documents should be withheld! 
for reasons of national security. 

Mr. For;dJs veto als6 prevent4 other improvements in >the POI law ranging 
from the setting of qeasonable time limits for, federal agencies to answer requests 
for public recdrtls to reqdiring agencies to fJe annual reports on compliance of 
+fie law. 

The amendments to  strengthen t h e  law represent a true consensus of 
Congress: H.R. 12471 passed bhq~Hpuse wi6h only two dissenting votes and there 
w s no opposition in the Senate. 

7f  Mr. Ford will not follow through on his open administration pledge, the~b 
Congress ought to  do it for him by overridingihis veto. -


[From the Washington ~ o s t , ' ~ o v .  20, 19741 

FEDERALFILES:BEEDOMOF 'INFORMATION

Just before the election recess, President Ford used his power to veto and sent 
baclc to the Congress a piece of very important legislation, the 1974 amendments. 
to  the Reedom of Inform6tion Act. Those amendments were important because 
they stengtbesed a law: that was fine in principle and purpose but, poor in practical 
terms. Thd Freedom of Information Act had been enacted in 1966 in the hope of 
making it possible fof the press and the public to obtain documents from within 
government to which they are entitled. Because of cumbersome provisions of the 
act, however, obtaining such information proved very difficult. 

This year, after loqg hearings, much haggling between House and Senate and 
two resopnding votes, a series of amendments was ready for presidential signature. 
They shortened the amount of time a citizen would be required to wait for the 
bureaacracy to produce a requested document. They removed some restrictions 
on the kinds of inf~rmation that could be obtained; and they placed sanctions on 
bureaucrats who tried to keep information secret that  should be released in t h e  
public interest. In light of President Ford's previous statements in support of 
openness in government, i t  was assumed that the President would welcome this 
legislation and sign it into law. hstead, sadly, Mr. Ford yielded to the arguments 
of the bureaucracy and vetoed the legislation. 

Since then, a number of journalistsJ and citizens' groups have criticized that 
action by the President and urged Congress to override the veto. Today in the 



House and tomorrow in the Senate, those votes are scheduled to  take place. We 
would urge a strong vote in support of the legislation, particularly in light of two 
recent disclosures made possible by the Freedom of Information Act. 

Recently a Ralph Nader-supported group on tax reform turned up the fact the 
Nixon White House instigated Internd Revenue Service investigations of social 
action groups on the left and in the black community. The absurdity of the exercise 
is illustrated by the fact that the Urban League was among the targets, lumped in 
as "radical" along with several social organizations that hardly merit either the 
label or the attention they were given by IRS. As we have had occasion to say in 
the past, the tax laws were not intended to be used for political harassment. The 
interesting point about these latest disclosures is that they were made possible by 
the utilization of the Freedom of Information Act. 

In  the same vein, the Justice 'Department released a report earlier this week on 
the operations of the counter intelligence operations of the FBI. Much of this 
information about the use of dirty tricks against the far left and the far right had 
been revealed earlier this year, again because of action taken under the Freedom 
of Information Act. Attorney General William Sasbe felt compelled, on the basis 
of what the Justice Department had been forced to release about the program, to 
order a study of what the FBI had done. Mr. Saxbe found aspects of the program 
abhorrent. But, FBI director Clarence M. Kelley actually defended the practices of 
his predecessor, J. Edgar Hoover. This is a good example of how important i t  is 
that this country have a strong Freedom of Information law that will make it 
possible for the public to learn of such activities-and such attitudes on the part of 
officials in sensitive and powerful jobs-and to learn of them as quickly as possible. 

The Freedom of Information Act is not a law to make the task of journalists 
easier or the profits of news organizations greater. It is, in other words, not special 
,interest legislation in the sense that the term is ordinarily used. It is special interest 
legislation in that i t  is intended to assist the very special interest of the American 
pe.ogle in being better informed about the processes and practices of their govern- 
ment. This'is a point President Ford's advisers missed badly a t  the time of the 
veto. One of them is alleged to  have said that  if the President vetoed the bill, 
"who gives a damn besides The Washington Post and the New York Times?" The 
truth of the matter is that this legislation goes to the heart of what a free society 
is about. When agencies of government such as the FBI and IRS can engage in 
the kind of activity just revealed, it is serious business. That's why we should all 
give a damn-especially those who are to cashtheir votes today and tomorrow. 

_C_ 

[From the Jackson (Miss.) Citizen Patriot] 

JOBNEEDS FINISHING 
Issue: Should Congress override President Ford's veto of a bill amending the 

federal Freedom of Information Act? 
Almost lost in the campaign rhetoric was the President's veto of a bill that had 

taken three years of cooperative work between congressmen, public groups, and 
the press. 

I t  would have made the federal bureaucracy more responsible for classifying 
documents and refusing to open them to public inspection. 

In  its final form, the bill, amending the 1966 Freedom of Information Act, passed 
the Senate bv voice vote because of the minute opposition, and the House voted 
349;2 in favor of it. 

Back in 1966, Congress established the poLicy of the public's right to know what 
and how well eovernment was doine. 

The presencbill was opposed by xeveral federal agen~ies, and as a result, Presi- 
dent Ford proposed five modifications. Congress agreed to four of them. 

Then President Ford, who launched his administrntion with a pledge of open
ness in government, vetoed the measure because Congress didn't grant him the 
fifth requested mocjification. 

The bill does no6 jeopadize natibnai security, sdbgua~ds Having been built in. 
It does jeopardize overzealous bureaucrats who want to operate in their own 
private vacuums. 

At &sue betweeathe Pr sident and Congress (and the various non-governmental 
backers of the measure) is a provision that would allow the courts to determine 
reasopableness of classifications. 

As wrihien, the bill would fill n chink in the 1966 act, by allowing persons to sue, 
then be baund by the court's ruling. It also establishes specific time limits on both 
partim so that no unreasonable time period wodd thwart the intent of the law. 



. Ford's position is that the amendments to the 1966 Freedom of Information Act 
would compromise military and intelligence secrets and diplomatic relations while 
placing unrealistic burdens on various agencies by setting time limits for response -
t o  requests for data. 

However, nine specific exemptions are Crovided. They are secret national secu- 
rity or foreign policv information: internal sersonnel uractices: information s~ecifi- 
callv exemuxed bv jaw: trade secrets or ocher confidential commercial or financial 
informatio;; in&-agency or in t r~agency memos; personal information; per- 
sonnel or medical files; law enforcement investigatory information; information 
related to reports on financial institutions; geological and geophysical informa- 
tion

lJ7hat it boils down to is that the employees of the various federal agencies 
don't like opening the doors to what's going on. 

The Watergate-related activities, among others, prove there is good cause to 
fight such an attitude. 

The President seems to have dumped his open-administration policy in favor 
of restrictions on the public as dictated by the bureaucracy and Cabinet. 

We strongly urge Congress to override the veto when it resumes business later 
+this month. After enacting this legislation by such an overwhelming majority, it  
would be irresponsible for Congress to do otherwise. 

-----. 

[From the Des Moines Register, Nov. 5, 19741 

One of the first pieces of business for Congress after the election is to consider 
overriding President Ford's veto of 'tKe bill strengthening the Freedom of Infor: 
mation law. Since the House approved the hiU by a vote of 349 to 2, and the 
Senate adopted it by voice vote with no dissent, there should be ample support 
for overriding the veto, whether a "veto-proof" Congress is elected or not. 

AU Iowa's congressmen voted for the bill, and we hope the delegation from this 
state will vote the same way. 

The amendments are vitally needed to make the Freedom of Information law 
more effective and to live up to the political promises (including those of President 
Ford) for more ouen government. The ability of the Nixon administration to keep 
mat&ial secret dLrin2 the Water~atescandal shows the importance of the reforms 
in the law to make &formation ivailable to the public. 

The most important amendment is one permitting court review of national 
security secrecy classifications. The law says that documents can be kept from 
the public if "specifically required by executive order to be kept secret in the 
interest of national defense or foreign policy." The U.S. Supreme Court ruled in 
1973 that not even the courts could question the validity of secrecy stamps 
placed on government documents. 

However, the court opinion invited Congress to change the law to authorize 
judicial review of such secrecy. Congress has now done this overwhelmingly, and 
President Ford has vetoed it. 

President Ford evidently allowed himself to be argued into this position by the 
traditional secrecv hounds in the Defense Department, as well as officials in other 
departments whoVdo not want the public pr$ng into their affairs. 

Other amendments in addition to the national defense item require agencies to 
respond more promptly to complaints filed under the act and establish formal 
procedures making i t  easier for the public to get answers to requests for documents. 

President Ford's veto of this measure is indefensible and is a repudiation of 
his own pledge to the American people. I t  should be overriden decisively and 
promptly. -


I ~ a mthe Philadelphia Inqulrer. Oct. 21.19741 

In 1966, when both houses of Congress passed the important but limited 
Freedom of Information Act, virtually every department in the executive branch 
urged a veto. President Johnson signed i t  into law. Somehow, government survived. 

President Ford would have done well last Thursday to have followed the 
example. Instead, he vetoed an immensely important, widely supported and 
overdue bill to extend the 1966 act. His veto should be overridden by the Senate 
and House as an early order of business when they reconvene Nov. 18. 
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Since 1966, and intensely for most of the past four years, the earnest enemies 
of arbitrar secrecy in gaverpment have been laboring to broaden reasonably the 
1966 law. %'he principal opponenlis have been the often faceless, nameless func- 
tionaries of government who by their nature seem to find it either too troublesome 
or too dangerous for the people of the United States to know what business is 
being done on their behalf. 

Watergate and all its obfuscation, stonewalling and outright lying added fuel 
to the movement. Ultimately the Senate last June passed an amending bill by' 
a vote of 64 to 17; the House passed.a-somewhat diFferent version, 363 to 8. 

Responding to pressures from executive agencies, and raisingsonle conscientious 
concerns, President Ford last August submitted to the Congress written objections 
to the pending measure. A House-Senate conference committee made significant 
compromises and resolved conflicts. The conference-approved bill was passed 349 
to 2 by the House and by unanimous voice vote in the Senate. 

Then came Mr. Ford's veto, urged by every department of the executive 
branch except the Civil Service Commission and-somewhat astonishingly-the 
Department of Defense. 

The President's veto message focused mainly on the bill's assignment to the 
judiciary the authority to rule on the appropriateness of secrecy classifications 
erected by executive agencies, and on enforcement provisions-including time 
limits. on bureaucratic stalling and rather mild penalties for violating $he law. 

The same objections were raised by Mr. Ford in August. Serious attention was 
given them. Significant adaptations were made to avoid any possibility of escess. 

We are convinced that the only real danger the final bill raised was to threaten 
the anonymous and arbitrary excesses of power often used by government senants 
to evade accountability. Mr. Ford's invocations of unconstitutionality and 
national security-especially in the aftermath of the Watergate experience-are 
not only flimsv in their logic; they are offensive in their insensitivity to public - .  
dismay, 

With the Congress in adjournment, its members are a t  home, pursuing votes 
in an election year made tumultuous by the very concerns about government 
secrecy and unaccountability the Freedom of Information bill sought to help 
remedy. 

Those legislators' constituents-you-would do well to demand how each of 
them will stand when i t  comes time in November to override Mr. Ford's unwise 
and ill-considered quashing of the public's right to know what its servants are 
doing in Washington's back stairs. 

[From the Tucson (Ariz.) ~ a &Star, Oct. 27,19741 .
THE INFORMATIONVETO 

The President has vetoed proposed amendments to the Freedom of Information 
Act that would have gone far in holding accountable the headless mass of federal 
bureaucracy. His veto must be overridden. 

The amendments would have required agencies to keep an index of the tons of 
information they record each year for use by the consumer-taxpayer. I t  would 
have required agencies to produce information on request by general subject 
matter rather than much less-accessible iile numbers. It would have provided for 
court review Of each refusal of information. 

Bureaucrats would be required to report annually to Congress the number of 
times information was withheld, by whom and why; whether appeals mere made 
under the act and the outcomes of those appeals. The law was specifically applied 
to the executive department, the Pentagon, government corporations, government- 
controlled corporations and independent reaplatory agencies. Those individuals' 
who withhold information without firm basis would be subiect to civil service 
discipline. d. 

But President Ford was persuaded by the FBI, the CIA and others Chat such 
law would dangerously inhibit them in their work. They want to be totally 
exempted. 

In fact, the amendments provide numerous safeguards to the conduct of active 
police investigation, foreign intelligence and counter-intelligence. Specifically 
exempted was information classified for national defense, information that would 
foul a criminal case, deprive a defendant of fair trial, constitute an unwarranted' 
invasion of privacy, disclose the identity of a confidential source, disclose unusual 
procedures and techniques or endanger the life of an oficer. 

If all that failed there would be the courts to make the determination behind 
closed doors.. , , . I 



The American system of government can afford no isolated enclaves of non-
responsiveness-certainly not after the revelations of the past two years that  the 
FBI  and CIA have been employed for 'extensive political services. 

The conduct of criminal law enforcement and legitimate foreign intelligence 
would not be hampered by the amendments. It would make agencies like the FBI 
and CIA, not used to being held accountable, accountable, and that is their real 
objection. 

[From the Wichita Falls (Tex.) Times, Oct. 31, 19741 

PRESIDINT BLOCKSRIGHT TO KNOW 

Congressional improvements in the Freedom of Information (FOI) Act adopted 
in 1966, have been blocked with a veto by President Ford. 

The Times, concerned with our readers' right to know, believes Congress should 
override the veto when i t  convenes after the election recess. 

The President vetoed amendments to the FOI Act a t  the insistence of many 
federal agencies, including the Justice Department. 

The measure went to the White House Oct. 7 after the House approved the 
conference report by the overwhelming vote of 349 to 2. The Senate had approved 
the conference report by voice vote Oct. 1. 

The FOI amendments were approved by Congress to facilitate public access to  
information. The FOI Act requires the federal government and its agencies to  
make available to citizens, upon request, all documents and records, except those 
which fall into certain exempt categories. 

Studies of operation of the law indicate that major problems in obtaining 
information are bureaucratic delay, the cost of bringing suit to force disclosure, 
and excessive charges levied by agencies for finding and providing requested 
information. 

It was to correct these problems that Congress approved the 1974 amendments 
to  the law. 

The FOI amendments have been three years in development. Spokesmen for the 
American Society of Ne~spaper  Editors believe every reasonable effort has been 
made to cooperate with governmental bureaucracy in shaping legislation where 
legitimate national security matters are concerned. 

In ensuring a basic American right, Congress should lose no time in overriding 
the presidential veto when it convenes after the elections. -


[From the Wichita FaLls (Tex.) Record News, Nov 6, 19741 

CITIZENS' RIGHT TO KNOW 
An important question before Congress is whether or not President Ford's veto 

of the freedom of information amendments to the FOI Act of 1966 is to be allowed 
to  stand. Congress will consider an attempt to override the veto after members 
return from the general election recess, Nov. 18. 

Purpose of the amendments was to close some glaring loopholes in the 1966 law 
which had negated its intent. Although the amendment, H.R. 12471, passed both 
House and Senate with only two dissenting votes, Ford vetoed i t  because of 
disagreement with three provisions, review of classified documents, time Emits 
and costs, and investigatory records. 

The President felt the review of classified documents provisions might adversely 
affect national security. Of course newspapers have heard this argument before, 
and have seen it misapplied more often than not. 

News is perishable, thus quick reaction to requests for information is essential. 
If enough time lapses, such as sometimes is the case under present laW, the in- 
formation sought becomes worthless. 

Fear that compulsory disclosure of FBI and other investigatory law enforcement 
6les will eliminate confidentiality also is an ultra cautious approach. The White 
House is giving the FBI, the CIA, Department of Justice and the fears of every 
document classification official in Washington the benefit of doubt over the 
citizens' right to know. 

Attitude of the federal government is personified by a White House aide's 
remark about the veto: "Who gives a damn except the Washington PoSt and 
New York Times whether he vecoes them?" 

Well, we also care. And so should every citizen who is fed up with the secrecy 
with which the public's business too often is being transacted, not only in Wash- 



ingtoe, but by bureaucrats everywhere whose qualifications have never been 
passed' on by the voters. 

Major problems in obtaining information under preseat Isw of bureadci-atic 
delay, co t of bringing suit to force disclosure and excessive charges levied by 
agenciesl!or developing and requested information. Correction of these 
problems shod& be given to@ priority, not the negativism that the amendments 
are dksigned tlo counter. 

The key to overriding the veto, which wffl help restore openness in our govern- 
ment, rests With the people. An expression of ~upp~or t  for the amendments from 
individual citizens, to their representatives in the U.S. House and Senate could 
anaf e the differenck. We suggest i t  of every interested person. 

Mr. REID. Mm. Speaker, wiil the gentleman yield? 
Mr. MOORH.EAD of Pennsylvania. I will be happy to yield to the 

gentleman from New York, a former member of the subcommittee. 
Mr. REID. L commend the gentleman on his statement as to the 

action on the conference report. 
I believe very strongly that the Freedom of Information amend- 

ment bill before us is clearly .a  step forward. In addition to setting 
important time limits by which Government agencies would be re- 
quired to respond to cases and lawsuits, it would authorize a court 
"to enjoin the a ency from withholding agency records," "to deter- 
mine the matter fe novo," and to "examine the contents of such agency 
records in camera to determine whether such records or any part 
thereof shall be withheld under any of the exemptions set; forth" 
later in the bill. As the bill emphasizes, "the burden is on the agency 
to sustain its actions." 

The in camera inspection provision included in this bill would over- 
turn the 1973 Supreme Court decision, EPA agains-t Mink, in w ~ c h  
the Court held bhat in-chambers inspection is 0~diXIarily precluded 
under the act. Such inspections was also denied @ a case in> which I 
was involved-with Mr. Moss-relating to the Pentagon papers. I n  
this case, Judge Gerhard Besell of the U.S. District Court for the 
District of Co lvb ia  held that in camera inspection would not be 
appropriate. WhiIe the language added by the managers of the con- 
ference points out that this inspection p'r6cedure is discretionary and 
not mandatory, and tihat courts will '(accord substantial weight to 
an agency's affidavi~t" arguing that douuments may be exempt for 
defense or foreigh policy reasons, I am hopeful that this language 
would be construed exceptioaally narrowly. The courts, in rpy view, 
have a duty to look behind any claim of exemption, which aU too 
often in the past has been hsed to cover up ineEoiency or embarrass- 
ment even in forei@ policy mgtters which, many times, d?e fuIIf 
known by other countries but not prihtable in oui ovtn- supposed^ 
the most demo~raitic and most open in the, world. 

This bill also makes some important redefinitions of exemptions 
from the act. While iri the original act, there was a blanket exemption 
for alT national security matter&, t he~e  amendments limit that ex
.emption to those matters: First, specifically authorized under critefia 
estabhhed by an Executive o?der to be kept seeret in the interesb of 
national defense or foreign policy; and second, are i.n' fact- propbkly 
classifted pursuant to such Executive order. 

Finally, this bill redefines the law enforcement exemption, narrow
ing it; significantly compared to previous law. Rather than aflordhg 
all la:+ enfo~ceknent matters a blanket exemption, this bill, requires 
that the Government specify some harm in order to claim the exemp- 
.&ion. When one considers that in the past the law enforcement ex- 



emption has been construed by agencies to preclude access to meet 
inspection reports, OHSA safety reports, airline safety analyses and 
reports on medical care in federally supported nursing homes, one 
can easily see the need for lugging the loophole in the old law. 

The gentleman in the we 7I andbI both, I think, would have liked to 
see it stronger in some of the criteria, particularly as concerns what 
constitutes national security, which is frequently used to bar the door 
to information. But solqetirnes I believe in clear violations of the 
Constitution. I believe the steps narrowing the criteria in section 552 
which sets forth the requirement for .prompt consideration by the 
courts of what constitutes appropriate action within the meaning 
of the Executive order and the criteria of the Executive order are 
precisely the kind of accountability that the American people must 
have if we are to have freedom of information, both for the public, the 
press and the Congress. 

I think an override is an essential first step to make further progress 
in this area, and I think the arguments presented in the conference 
report are clear and overwhelming. 

Mr. Speaker, I hope and urge that the veto will be overridden. 
Mr. ADAMS. Mr. Speaker, will the gentleman yield? 
Mr. MOORHEAD of Pennsylvania. I yield to the gentleman from 

Washington. 
Mr. ADAMS. Mr. Speaker, I commend the gentleman from Pennsyl- 

vania for bringing this matter to the floor today. 
I strongly support the public's right to know about their Federal 

Government and, therefore, I am voting today to override Presi- 
dent Ford's veto of the freedom of information bill-H.R. 12471. 

The arguments for overriding this veto are well set forth in the 
following editorial from the Seattle Post-Intelligencer: 

[From the Seattle Post-Intelligencerl 

CONGRESS PUBLIC'S RIGHT TO KNOW MUST GUARANTEE 
One of the vital issues facing qongress when it returns from the election recess 

mill be President Ford's veto of the 1974 Freedom of Information Act. 
Congressmen should override the President's veto of the measure-designed to 

make i t  easier for citizens to gain access to federal documents. 
The 1974 version of the act would close loopholes in the 1966 Freedom of In- 

formation Act that have frustrated the public's right to know. The new act would 
shift the burden of proof from individuals seeking information to those agencies 
denying access to federal documents. 

Under the present act, information often has been withheld simply because it 
might serve to embarrass an agency or cause a bit of effort by the government 
employees. Individuals have had to go to  court to obtain federal documents. 

A dramatic example of why the new act is needed was provided last week with 
the end of a local couple's five-year struggle to see Internal Revenue Department 
tax audit records. 

Philip and Sue Long of Bellevue finally secured access to  the records after 
spending $20,000 of their own money in the quest for IRS tax information. 

It is the first time that this information has been made available to the public, 
the ress or even Congress. 

~ g enew Freedom of Information Act would reduce the leeway of law-enforce- 
ment agencies to withhold information for "confidential" reasons and shorten by 
a few days the amount of time an agency has to comply with a request. It would 
also permit the Civil Service Commission t o  discipline bureaucrats if the courts 
find that they have "arbitrarily or capriciously" withheld information. 

During the House debate an the 1974 bill, Rep. Bill Alexander, Arkansas 
Democrat, said he had been unsuccessful last year when he tried to h d out 
how much wheat sqbsidy had beon paid to grain exporters for their sales to  the 
Soviet Union. 



Alexander concluded: "If I, as a member of Congress, become frustrated when 
I am denied access to information vital to  the public welfare, what about John Q. 
Citizen and his efforts to get the information he needs?" 

What about John &. Public indeed? 
When President Ford took office in August, he declared his administration 

would be an "open" one. Despite that  promise, he has taken a step backward in 
vetoing the Freedom of Information Act. 

Congress should act promptly to re-affirm the public's right to know what its 
government is doing. 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I now yield 5 
.minutes to the ranking member of the subcommittee, the distin
guished gentleman from Illinois (Mr. Erlenborn) . 

(Mr. ERLENBORN asked and was given permission to revise and 
extend his remarks). 

Mr. ERLENBORN. Mr. Speaker, I rise in support of the motion to 
-override the veto of the amendments to the Freedom of Information 
Act. 

Mr. Speaker, the original Freedom of Information Act was a bi- 
partisan effort. I t  originated in this House in the first term during 
which I served in Congress. 

One of the Republican cosponsors of that effort was my colleague, 
the gentleman from Illinois, Don Rumsfeld, who now serves President 
Ford in the White House. 

The bill before us is also the result of a bipartisan effort in our Sub- 
committee on Foreign Operations and Government Information of 
the Government Operations Committee. We started out with the 
same goals in mind, with some divergent opinions, and in our sub- 
committee, I think in the best tradition of bipartisanship, we resolved 
what differences we did have, and came to the floor with a bill that 
was very substantially supported by this House. 

President Ford had his first opportunity to have input as President 
on this bill when it was in conference, and he did make his views 
known to the conferees. I think in great measure the conferees re- 
sponded to the concerns that President Ford articulated to us, and 
when we then brought the effort of the conference committee to the 
floor it was supported overwhelmingly. 

I believe the concerns that the President states in his veto message 
are not sufficient to warrant the support of this veto. 

I would like to address myself to those concerns that the President 
renumerated in his veto message. The f i s t  has to do with the section 
of the bill that clearly reverses the Supreme Court decision in the 
.case of EUA against Mink. That decision held that there was no 
authority under the act to look behind the stamp of classification in 
a document that was classified. We clearly intend to overturn that 
,decision. The question that arises is what weight of evidence must 
there be for the court to find that a document has been improperly 
classified. We do not spell out in the conference report a particular 
rule of weight of evidence, but I think the normal rule in civil cases or 
preponderance would apply. The President asks that the classifica- 
tion be supported, and the court not have authority to overturn i t  if 
there is any reasonable basis to support the classification. He uses 
as an argument a corollary of the decisions coming from regulatory 
agencies. I do not believe that the corollary is apt. The decisions of 
regulatory agencies are reached ordinarily as a result of adversary 
proceedings, public proceedings, and the making of a record. 



The decisions whether to classify a document are made usudly on 
an arbitrary basis of some employee of the executive branch, deciding 
whether or not the document falls within the system of classification 
as outlined in the Executive order. Therefore, I think that the weight 
af the evidence or the preponderance of the evidence is the proper 
test. 

Second, the President would have longer time limits for response. 
Mr. HORTON. Mr. Speaker, d l  the gentleman yield? 
 
Mr. XRUBNBORN. 
I yield to the gentleman from New Pork. 
Mr. HORTON.Mr. 6peal<er, I thank bhe-gentleman for yielding to

me. This is on the first point the gentleman made: 
One of the points, as 1read the President's veto message, and the 

explanation which was given, was that there might be instances in 
~whidh they did not want to produce sensitive doouments with regard 
to the in camera inspection so that the document would not be 
resented to the court. We did try to cover that situation in the 

fanguage of the conference report, and I thought it might be ap- 
propriete to put on the record what we said in fhe conference report: 

However, the conferees recognize that the Executive departments responsible 
.for national defense and 'foreign policy matters have unique insights into what 
adverse effects might occur as a result of public disclosure 6f a particular classified 
record. Accordingly, the conferees expect that Federal courts, in making de nono
determinations in section 552(b)(1) cases under the Freedom of Information 
law, will accord substantial weight to an agency's affidavit concerning the details 
of the classified status of the disputed record. 

The SPEAKER pro tempore. The time of the gentleman has expired. 

. Mr. MOORHEAD 
of Pennsylvania. Mr. Speaker, I yield 2 additional 
)minutes to the gentleman from Illinois. 

Mr. XRLENBORN. I yield to the gentleman 'from New York (Mr.. 
Horton). 

'Mr. ~IORTON.I thank the gentleman for yielding. 
- I n  other wprds, we did make it possible that the court would not 
:have to have the document, and we indicated that it would not 
*necessarily have to have the document produ~ed and that it could 
be determined on affidavit. 

Mr. ERLENBORN. The gentleman is correct, and I think that we 
made it clear. We anticipated the court would give great weight to 
,the affidavit, .coming from the executive branch, and wo~dcl not in 
,most cases even view the document but only if the court felt i t  was 
necessary to do so in camera. 

Mr. CONTE.Air. Speaker, will the gentleman xield? 
 
hir. ERLENBORN. 
I yield-to the gentleman from blassachusetts. 
R4r. CONTE. I thank the gentleman for yielding. 
Mr. Speaker, I am compelled to stand and speak for this bill, 

despite the veto by my President. 
The issues in this legislation go far beyond whether we will have 

1L openness and candor" in this particular administrntion. This is a 
struggle over constitutional interpretation. How the Congress decides 
-the fate of this bill shall have a grave effect upon the interpretation of 
the &-st amendment and the ,people's right of access to their 
Government. 

A century ago, the British Prime Minister, Benjamii~Disraeli, said: 
 
From the people and for the people, all springs and all must exist. 
 

A decade later, President Lincoln wrote'that we have a- 
 
Government of the people, by the people and for the people. 
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This quotation states the essence of our democracy and our freedoms. 
We cannot take them for granted. They can perish if the Govern- 
ment is allowed to become a separate and independent entity from 
the people. 

The bill that has been returned to this House, the Freedom of 
Information Act amendments, embodies the spirit of "government of 
the people, by the people, and for t>he people." These amendments 
provide greater access to Government records. They provide a 
mechanism for tearing away some of the layers of official secrecy 
without endangering our national security. 

This bill has come before this House tmke before and passed by 
overwhelming margins. On March 14, the House passed this bill on 
a vote of 383 t,o8. Then last month, on October 7, the House adopted 
the conference report on a vote of 349 to 2. 

The purpose of the Freedom of Information Act amendments is 
to strengthen the public's right to know what its Government is 
doing. When this right to know is bolstered, democracy will work 
better. This is an objective that all Members of Congress support 
overwhelmingly. 

Mr. Speaker, the value of the Freedom of Information Act has 
been demonstrated time and time again since i t  was enacted in 1966. 
Recently, it was instl.umenta1 in exposing some dubious, if not illegal, 
activities by the Internal Revenue Service and the Federal Bureau 
of Investigation. The Washington Post ran an incisive editorial on 
the act in this morning's edition, which I submit for the RECORD. 
It explains clearly why my colleagues s h o ~ ~ l d  pass this bill over the 
veto of the President. The article follows: 

[From the Washington Post, Nov. 20, 19741 

FEDERALFILES: FREEDOM OF INFORMATION 

Just before the election recess, President Ford used his power of veto and sent 
back to the Congress a piece of very important legislation, the 1974 amendments 
to the Freedom of Information Act. Those amendments were important because 
they strengthened a law that was fine in principle and purpose but poor in practical 
terms. The Freedom of Information Act had been enacted in 1966 in the hope 
of making i t  possible for the press and the public to obtain documents from within 
government to which they are entitled. Because of cumbersome provisions cf 
the act, however, obtaining such information proved very difficult. 

This year, after long hearings, much haggling between House and Senate and 
two resounding votes, a series of amendments was ready for presidential signature. 
They shortened the amount of time a citizen would be required to wait for the 
bureaucracy to produce a requested document. They removed some restrictions 
on the kinds of information that could be obtained; and they placed sanctions on 
bureaucrats who tried to keep information secret that should be released in the 
public interest. In light of President Ford's previous statements in support of 
openness in government, it  was assumed that the President would welcome this 
legislation and sign it into law. Instead, sadly, Mr. Ford yielded to the arguments 
of the bureaucracy and vetoed the legislation. 

Since then, a number of journalists' and citizens' groups have criticized that  
action by the President and urged Congress to override the veto. Today in the 
House and tomorrow in the Senate, those votes are scheduled to take place. We 
would urge a strong vote in support of the legislation, particularly in light of two 
recent disclosures made possible by the Freedom of Information Act. 

Recently, a Ralph Nader-supported group on tax reform turned up the fact 
the Nixon White House instigated Internal Revenue Service investigations of 
social action groups on the left and in the black community. The absurdity of the 
exercise is illustrated by the fact that  the Urban League was among the targets, 
lumped in as "radical" along with several social organizations that hardly merit 
either the label or the attention they were given by IRS. As we have had occasion 
to  say in the past, the tax laws were not intended to be used for political harass- 



ment. The interesting point about these latest disclosures is that they were made 
possible by the utilization of the Freedom of Information Act. 

I n  the same vein, the Justice Department released a report earlier this week 
wn the operations of the counter intelligence operations of the FBI. Much of this 
infornlation about the use of dirty tricks against the far left and the far right had 
been revcaled earlier this year, again because of action taken under the Freedom 
of Information Act. Attorney General William Saxbe felt compelled, on the basis 
of what the Justice Department had been forced to release about the program, to 
order a study of what the FBI had done. Mr. Saxbe found aspects of the program 
abhorrent. But FBI director Clarence M. Kelley actually defended the practices 
of his predecessor, J. Edgar Hoover. This is a good example of how important it 
is that this country have a strong Freedom of Information law that will make i t  
possible for the public to learn of such activities-and such attitudes on the part 
of officials in sensitive and powerful jobs-and to learn of them as quickly as 
possible. 

The Freedom of Information Act is not a law to make the task of journalists 
easier or the profits of news organizations greater. It is, in other words, not special 
interest legislation in the sense that the term is ordinarily used. It is special 
interest legislation in that it is intended to assist the very special interest of the 
American people in being informed about the processes and practices of their 
government. This is a point President Ford's advisers missed badly a t  the time 
of the veto. One of them is alleged to have said that if the President vetoed the 
bill, " ~ h o  gives a damn besides The Washington Post and the New York Times?" 
The truth of the matter is that this legislation goes to the heart of what a free 
society is about. When agencies of government such as the FBI and IRS can 
engage in the kind of activity just revealed, it is serious business. That's why we 
should all give a damn-especially those who are to cast their votes today and 
tomorrow. 

I f r .  BROOMFIELI).h4r. Speaker, will the gent,leman yield? 
 
J I r .  ERLENBORK. 
I yield to the gentleman from Michigan. 
 
lfr. ~ R O O I ~ F ~ E L D . 
I thank the gentleman for yielding. 
XTr. Speaker, I rise in support of the motion to override the Presi- 

dent's veto of H.R. 12471 consisting of amendments designed to im- 
prove the Freedom of Information Act and urge my colleagues to do 
the same. 

As you know, one of the amendments would permit Federal judges 
to 111~kean in camera examination of classified documents to deter- 
mine whether they had been properly classified. The author of the 
Freedom of Info~mation Act, the gentleman from California (Mr. 
Moss), has stated that was the original intention of the act when it 
was passed 8 years ago during the Johnson administration. But the 
courts said the issue was not that clear. 

Although n Federal agency's affidavit that a document is properly 
classified should be given due consideration by the courts, that asses 
"con simply cannot be and should not be the final word in the matter. 
TTc should remember that a number of the ''political enemies" docu- 
nlents i11 the Watergate iavestigation carried false classification labels 
based on national security. 

The abuse of classification labels by anj7 administration should be 
open to challenge. I t  does not require an oraclc to know when some- 
thing does not meet specific classification requirements. Ton do not 
have to be a chicken to know when an egg is bacl and that is what we 
'are talking abollt. I have faith that in genuinely gray areas, Federal 
judges yill tend to ~ u l e  in favor of national security. But when some- 
thing clearly does not meet the test, it is going to come out. And it 
should for the sake of good government. That sort of thing. helps the 
American people make an informed judgment on whether its govern- 
'mental leaders are doing a good or bad job. 
, Mr. Speaker, I include the following editorial on this subjqct from 
the Detroit Free Press: 



- - 

FORD LAPSES ON PROMISETO OPENUP GOVERNMENT 

In light of the new era of openness President Ford has pledged to bring to the 
federal bureaucracy in Washington, his recent veto of changes in the Freedom of,  
Information Act was ullfortunate and misguided. 

The act was passed in 1966, and was designed to malie it easier, not harder, 
for the public to know what its government was doing. The law, however, con- 
tained numerous loopholes mhich have allowed insensitive federal agencies to  
continue the aura of secrecy mhich for far too long has permeated government 
thinking. 

The new amendments to the act were designed to eliminate some of the key 
loopholes, and were passed overwhelmingly by both houses of Congress. 

The amendments would put a time limit of 10 working days on a federal agency 
to decide whether it would honor a request to malce information public, and 20 
working days to decide appeals when access to information is denied. These are 
not unreasonable limits, and they would force agencies to come to grips with the 
public's right to know, instead of indulging in bureaucratic foot-dragging. Another 
amendment called for judicial review of classified national security information, 
if its release is sought, beforc it could be withheld. 

Within the government, opposition to the amendments has come mainly from 
officials connected with foreign policy and national defense policy. It was on their 
objections that President Ford apparently acted in announcing his veto. 

The President said he would subinit proposals of his own to Congress. We 
hope he will do so, and soon, for there are good reasons otherwise why Congress 
should try to override this veto. While it is true that newsmen and newswomen are 
among those who have been pressing for passage of the amendments, all of the 
public has a stalre in thcm. 

Over the last decade, we have seen the fruits of governmental secrecy-in the 
conduct of the war in Vietnam, the decisions that led to and increased American 
involvement there, in the secret decisions to bomb Cambodia, and in the after- 
math of the Watergate scandals. What all of these events have shown is that 
government governs worst when it does not trust the people, and is unwilling to 
tell the people what it is doing. That is why the public should support efforts to 
strengthen the Freedom of Information Act, and why President Ford is wrong to  
veto such efforts. 

Mr. ROUSSELOT. Mr. Speaker, will the gentleman yield? 
 
Mr. ERLENBORN. 
I yield to the gentleman from California. 
 
Mr. ROUSSELOT. 
I thank the gentleman for yielding. Mr. Speaker, 

I will vote to override the President's veto of H.R. 12471, the Freedom 
of Information Act Amendments of 1974. 

In vetoing this legislation, the President cited three reasons: 
First. The legislation would authorize a Federal judge to examine 

agency records privately to determine whether these records can be 
properly withheld under the Freedom of Information Act, and that 
this provision could endanger our diplomatic relations and our military 
and intelligence secrets; 

Second. The bill would permit access to additional law enforcement 
investigatory files; and 

Third. The President believes that the time limits lor agencies to 
respond to requests for information-10 days on furniihing the 
document, and 20 days for determinations on appeal-to be 
unreasonable. 

During the debate on the House floor on October 7 on the conference 
report on H.R. 12471, the first two points which the President used 
a s  reasons for the veto were specifically discussed in an exchange. 
between Congressmen Horton and Moorhead of Pennsylvania, both 
of whom serve in ranking positions on the House Government 
Operations Committee, the committee which had jurisdiction over 
this legislation. During this exchange, it was brought out that the 
"judge would have to decide whether the document met the criteria 
of the President's order of classification-not whether he himself 



would have classified the document in accordance with his own 
ideas of what should be kept secret," and that before the Court 
orders an in camera inspection, the Government would be given the 
opportunity to establish in testimony and detailed affidavits that the 
documents in question are exempt from disclosure. The conference 
report clearly states that an in camera investigation would not be 
automatic. 

With regards to exempting national security and law enforcement 
investigatory information, the conference language is very specific 
on this issue. The legislation protects materials which have been- 

f1)(A) specifically authorized under criteria established by an Executive order 
:to be kept secret in the interest of national defense or foreign policy and (B) are 
-in fact properly classified pursuant to such Executive order; 

* * * * * * * 
(7) investigatory records compiled for law enforcement purposes, but only to 

the extent that the production of such records would (A) interfere with enforcement 
proceedings, (B) deprive a person of a right to a fair trial or an impartial adjudica- 
tion, (C) constitute an unwarranted invasion of personal privacy, (D) disclose 
the identity of a confidential source and, in the case of a record compiled by a 
nrjminal law enforcement authority in the course of a criminal investigation, or 
by an agency conducting a lawful national security intelligence investigation, 
confidential information furnished only by the confidential source, (E) disclose 
investigative techniques and procedures, or (F) endanger the life or physical 
safety of law enforcement personnel; 

* * * * * * * 
It is my view that this legislation is necessary in order to give the 

citizens of this Nation access to their Government-a Government 
which was created to serve them, and which they support through 
their tax dollars. Although I respect the President's position and his 
willingness to approve similar legislation once it has been amended 
as he suggests, I cannot in this instance agree with him. I believe that 
this bill does protect those lawful sensitive areas of Government, and 
I think that the time allowed for agencies to respond to citizen's 
requests for information-10 days for agencies to respond to a request, 
with provisions for an additional 10-day extension under "unusual 
circumstances," and 20 days for agencies to respond to appeals-is 
reasonable. 

I urge my colleagues to join with me in continuing to support this -
legislation. 
 

Mr. ERLENBORN. 
Mr. Speaker, I want to make the second two 
points. Under the bill before us the time limits for response to a re uest 
are reduced to 10 working days for the original response, 20 wor Ring 
days for an administrative appeal, and then 10 additional days' 
extension in cases where there are particular diBculties. This would be 
a total of 40 working days or a total of 8 weeks. I think that is long 
enough. 

The President suggests in his veto message and the amendments he 
sent here to the House, 30 days, plus 15 for extension, plus 20 for the 

.administrative appeal. That would be 65 working days or 13 weeks 
before a final decision would be made. I think that is an unreasonable 
delay. I n  either event, whether i t  be under the proposal of the Presi- 
dent or in the bill, there is the opportunity for court intervention. to 
give additional time in cases where there are particular difficulties. 

Lastly, on the question of opening up investigatory records, at  the 
present time under the law all investigatory files are exempt, and we 
found that there have been abuses in this regard. Under the bill we 



would open up nonexempt records that are within exempt files. I think 
$hat there are reasonable safeguards in the bill, and I hope that the, 
veto will be overridden. 

The SPEAKER pro tempore. The time of the gentleman has expired. 
Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I yield 5 minutes to 

the distinguished author of the original bill, the gentleman from 
California (Mr. Moss). 

(Mr. Moss asked and was given permission to revise and extend his 
remarks.) 

Mr. ASPIN. Mr. Speaker, will the gentleman yield? 
Mr. Moss. I yield to the gentleman from Wisconsin. 
Mr. ASPIN. I thank the gentleman for yielding. 
Mr. Speaker, we vote today on a bill which would put an end to 7 

years of bureaucratic foot-dragging and guarantee the openness in 
Government which the original Freedom of Information Act was 
designed to promote. 

The overwhelming margin by which this House passed H.R. 12471 
when it was first before us testifies to the broad support which these 
goals command. 

But the President has chosen to veto this bill. He returns it to us 
with his reasons for refusing to sign it. Our job is to consider whether 
those reasons are cogent. 

First, he argues that the provisions of the act with respect to 
classified material would compromise national security, because no 
presumption of reasonableness is created for an adrainistrative 
classification. The language of the veto message suggests that the 
provisions of H.R. 12471 are dangerous innovations, that.they would 
"violate constitutional principles." 

Yet there is nothing unprecedented in this bill. I t  merely treats 
challenges to classification under the Freedom of Information Act as 
those challenges are treated when suit is fled on other grounds. 

Why should the courts presume that an administrative classification 
is reasonable? Surely we are familiar by now with the extent to which 
any document tending to embarrass any agency tends to become an 
instant top secret. I am often reminded of the Russian story about the 
man sentenced to 23 years in prison for saying ('Brezhnev is a fool": 
3 years for insulting the party secretary, and 20 for revealing a state 
secret. 

No, by their own actions the managers of those classification stamps 
have forfeited any presumption that their actions are reasonable. 
Let the courts decide. 

The second objection raised in the veto message is simply a matter of 
administrative convenience. I t  is claimed that too great a burden is 
placed on the bureaucracy to act quickly and to demonstrate docu- 
ment by document that there is a need for secrecy. If the agencies 
had a history of cooperation with the spirit of freedom of information, 
if we did not have before us their history of stubborn, rotracted, 
trench warfare, yielding no$hing except under compui' sion, then 
these arguments might carry some weight. But the record being the 
record, I c a ~ o twork up any great degree of sympathy for the ad- 
ministration's position. The President would have us build in loopholes 

' for the agencies to snipe through. I see no reason to do so. 
This bill, as we passed it before, is a major advance. I hope my 

colleagues supporh overriding the President's veto. 



- .(Mr. Aspk asked and was given permission to revise and extend 
his remarks.) 

Mr. Moss. Mr. S~eaker.  this legislation deserves to be finallv 
enacted by .the overgding, h this &stance, of an ill-advised ~ res i -  
dential veto. I think that the advice upon which President Ford acted 
in vetoing this bill came in many instances from the same top and 
middle echelons in the Government, the same group of people who 
so vigorously urged the late President Lyndon Johnson to veto the 
original legislation. 

In  drafting the original legislation, there were many compromises 
made which, in my judgment, should not have been made, but they 
made it possible to accomplish something toward opening the Govern- 
ment wider to the American people. After all, it is their Government, 
not only their Government, but they are the ultimate governors of 
this Nation, and that they have in the final analysis the greatest need 
for information. 

The bill upon which we are voting today, the matter of overriding 
the veto, represents compromise in the finest tradition, compromise 
of the views of the Congress, and i t  should have been the views of the 
Executive, because they were carefully considered. I know that I 
personally agreed to modification of positions that I had carefully 
thought through in an effort to go more than half way toward meeting 
the objections of the Executive. I think every legitimate objectioll 
that could have been supported has been met in the bill before us. 

I think i t  is the minimum that we should do as a Congress to insure 
more openness in Government. 

Mr. REID.Mr. Speaker, will the gentleman yield? 
Mr. Moss. I yield to my friend, the gentleman from New York 

(Mr. Reid), who worked so hard on the original Freedom of Infor- -
mation Act. 

1Mr. REID.Mr. Speaker, I thank the chairman for yielding. 
As coauthor of the original Freedom of Information Act along with 

the chairman, I share higview. I would like merely to make onepoint 
and ask a question. 

First I share the gentleman's concern about what constitutes 
executive privilege, and to the extent it does exist i t  should be con- 
strued extraordinarily narrowly in my judgment. I hold that it does 
not, for instance, extend t.o foreign policy or nationaI security informa- 
tion which is essential to the legislative and oversight purposes of the 
Congress under the Constitution. 

But my question goes beyond that to the experience the gentleman 
and I had,with respect to the Pentagon papers and I believe Judge 
Gesell. By the time the court acted, the Pentagon and Secretary 
Laird had declassified about 80 percent of the papers; the court at 
that time in their opinion held they could not then look behind the 
Government's judgement-determined by the then Pentagon attorney 
Fred Busha rd ton  the remaining 20 percent. 

So when the gentleman in the well says we are dealing here with a 
very minimum somewhat more stringenff-standard and much prompter 
action by the court, we nonetheless are dealing with an area which is 
still very, very broad. I personally think well over 90 percent, perhaps 
98 percent of the Pentagon papers could have been declassified at that 
time. And unless the courts can act to hold some kind of accountability 
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in this kind of determination, then our Republic lacks defenses for the 
right of the people to know that which it is imperative for us to know. 

Mr. Moss. I thank the gentleman. 
I am not going to take further time other than to urge that we send 

a loud and strong and clear message downtown: This is the people's 
business. This must be public and this Congress insists that it be 
public to the extent provided by this series of amendments. 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I yield 5 minutes 
for the purpose of debate to the ranking minority member of the 
Government Operations Committee, the distinguished gentleman 
from New York (Mr. Horton), who has helped so ~nuch in the con- 
struction of this legislation. 

(Mr. HORTON asked and was given permission to revise and extend 
his remarks.) 

Mr. HORTON. Mr. Speaker, I rise in strong support of overriding 
the President's veto of H.R. 12471, the Freedom of Information Act 
Ainendments of 1974. 

This bill is the result of long, careful, and reasonable consideration 
by the Committee on Government Operations, on which I am proud 
to serve as ranking minority member. The committee began its review 
of the Freedom of Information Act in this Congress with two bills, one 
principally sponsored by the gentleman from Pennsylvania (Mr. 
Moorhead) and one principally sponsored by myself in which I was 
joined by the gentleman from Illinois (Mr. Erlenborn) as a cosponsor. 
After hearing the views of many individuals-including several 
representatives of executive branch agencies-we recommended to the 
House a measure which combined the best features of both bills. I 
am pleased that this product passed the House by a vote of 383 to 8. 
The conference report, which does not differ greatly from the House 
bill, passed by an equally impressive margin349 to 2. 

I was disappointed that the President vetoed this bipartisan 
legislation. 

Mr. Ford has found three parts of H.R. 12471 objectionable. 
First, he says in his veto message that courts should not have 

authority to review "reasonable" decisions by executive agencies as 
to what information should be classified for reasons of national se- 
curity. In  asking us to revise the pertinent section of our bill, however, 
he explicitly reserves to judges the right to determine which decisions 
are "reasonable" and which are not. Under Mr. Ford's proposal 
then, judges themselves would still be able to decide when they would 
view classified documents in chambers and when they would not. 
Mr. Speaker, that is what H.R. 12471 does. The President's proposed 
language makes no real change in this part of the bill. Objection NO. 
1 is, very frankly, without substance. 

Second, the President says that the time limits we have prescribed 
for agencies to respond to public requests for information are too 
short. Agencies need more time, according to Mr. Ford-65 days 
instead of 40. Mr. Speaker, I think we should, ask here exactly what 
actions are required within these time limits. The bill does not stipu- 
late that agencies physically produce all requested documents ?thin 
these periods. I t  does not even stipulate that agencies say mthm the 
time periods which specific documents of the ones requested will be 



produced. I t  merely states that officials of the executive branch tell 
requestors within certain amounts of time whether their inquiries 
will be complied with or not. Again, the conference report makes this 
clear. It also states quite clearly that further action shall occur 
promptly-it does not use the word "immediately." Mr. Speaker, 
this does not seem an onerous requirement to me. Its effect would be 
demand of executive officials that they process information requests 
quickly, not that they disrupt their activities to fulfill their requests. 
To my mind, objection No. 2 is also without merit. 

Third, the President says that the bill places unreasonable demands 
on law enforcement agencies and should be amended to provide that 
the heads of such agencies need not comply with the law when doing 
so wo~~ld  be dacul t .  Mr. Speaker, this proposal is extraordinary. I t  
just does not make sense as a matter of public policy. Suppose we 
enacted a law that people need not pay income taxes whenever com- 
pleting an income tax form would be diflicult. Of course that would 
be absurd. What we have been asked to do here is similar in concept, 
and it is equally nonsensical. The real problem, as 1understand, is 
that searching through records in response to some requests may be 
time consuming and expensive for law enforcement agencies. As I 
explained in detail during the original debate on the conference report, 
under H.R. 12471, agencies could charge members of the public the 
actual cost of these searches through records. So objection No. 3 is 
without merit as well. 

Mr. Speaker, we have an opportunity now to strike a blow for the 
public's right to know what its Government is doing. I urge all Mem- 
bers to join with me in striking that blow by voting to override the 
President's veto of H.R. 12471. 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I now yield 3 min
utes to the gentleman from Arkansas (Mr. Alexander), a very able 
member of the subcommittee. 

Mr. ALEXANDER. Mr. Speaker, President Ford's surprising veto of 
the amendments to the Freedom of Information Act passed by Con- 
gress last month makes a mockery of his promise of "open govern- 
ment." 

Like patriotism being the "last refuge of scoundrels," Mr. Speaker, 
the withholding of information from the public is the "last refuge" 
of the bureaucrat. Have we not had enough of Government secrecy 
just for the sake of hiding mistakes, political embarrassment, or 
covering up criminal behavior? 

Have the bureaucrats not learned anything from the Watergate 
scandal? 

Has the White House not learned that Government secrecy is the 
real enemy of democracy? 

Our subcommittee worked long and hard for more than 3 years to 
produce a workable, enforceable, and effective series of amendments 
to make the Freedom of Information Act more viable. 

The bill, with bipartisan support, was unanimously reported by 
the full Government Operations Committee. This body passed H.R. 
12471 last March by a vote of 383 to 8. I t  was likewise passed in the 
Senate in May by a one-sided vote. 

Mr. Speaker, as a member of the conference committee, I can 
assure our'colleagues that we afforded every possible consideration to 



the concerns expressed by the President about certain provisions of 
the bill. 

We made a number of significant changes in the language of the 
bill to help meet the objections of his advisers. 

We had every assurance that these changes would make it possible 
for him to sign the bill into law promptly. 

But the executive bureaucrats who had fought H.R. 12471 we-re 
successful in persuading him to veto it and it is now our clear respon- 
sibility to override that unwise and unwarranted veto. 

I urge an overwhelming "aye" vote to restore credibility to our 
governmental processes and preserve the public's right to know. 

Mr. TIERNAN.Mr. Speaker, I rise in support of H.R. 12471, the 
Freedom of Information Amendments Act, the President's veto not- 
withstanding. If there was ever a time in our National Government's 
history for candor and truth that time is now. I regret very much 
that President Ford accepted the bad advice to veto this legislation. 
It does not wash with his goal of an "open" administration. 

The right of the public to know what their Government is doing 
was never so much needed as i t  is today. A recent editorial in the 
Providence Evening Bulletin speaks to the issue when it said: 

If Congress meant what it seemed to say in overwhelmingly supporting these 
amendments, one of the first orders of business when it reconvenes after the 
elections will be a vote to override and a clear message to the White House that  
Americans are demanding the kind of open administration that Mr. Ford in 
his inaugural address promised to maintain. 

Mr. Speaker, without objection I include this editorial of October 
21 as part of my remarks: 

[Prom the Providence Bulletin, Oct. 21, 19741 

INFORMATIONFREEDOM 
There were no ruffles and flourishes when President Ford vetoed the Freedom 

of Information Act Amendments last week. As quietly as possible the press was 
informed late Thursdajr afternoon that  the President considered the legislation 
"unconstitutional and unworkable" although he said i t  had "laudable goals." 

Ironically, the Senate-House conference committee, which labored four months 
over a compromise measure, had altered various provisions in an effort to satisfy 
White House reservations expressed soon after Mr. Ford took office. When the 
final version was completed, Mr. Ford took no position and i t  was approved-by 
voice vote in the Senate and 349 to 2 in the House. 

Ironically, the President's most serious objection is to a provision authorizing 
the courts to review secret government information to determine whether it had 
been properly classified. Mr. Ford said this would permit the courts to make what 
amounts to "the initial classification decision in sensitive and complex areas 
where they have no expertise." An important point he failed to acknowledge, 
however, is that the cou~ts  now have this authority in criminal cases. 

Other objcctions cited in the veto message include these provisions: 1. giving 
the courts discretionary authority to grant court costs and attorneys' fees to 
successful petitioners; 2. establishing a procedure for disciplinary action when 
a court found that a federal employee had acted capriciously or arbitrarily in 
nithholding information; and 3. setting time limits of 10 working days for an 
agency to respond to a request for information, 20 days to answer an appeal 
from an initial request; and 30 days to respond to a complaint fled in court under 
the act-limits we view as eminently reasonable. 

In vetoing the amendments, President Ford has given in to pressure irom 
executive agencies whose opposition may be understandable in terms of bureau- 
cratic convenience but is wholly without merit in terms of open government and 
the public's right to Imow. 

If Congress meant what i t  seemed to say in overwhelmingly supporting these 
amendments, one of the first orders of business when i t  reconvenes after the 



elections n,ill be a vote to override and a clear message to the White House that. 
Americans are demanding the~lrind of open administration that Mr. Ford in 
his inaugural address pronlised to maintain. 

Mr. WHALEN. Mr. Spealcer, we assemble here in the aftermath 
of an election in which only 38 percent of the American people participated. 
I t  was the lowest voter turnout in more than a quarter century. 

That is troubling news, because i t  appears to confirm the contention 
that we now face the most serious problem that can arise in a democ- 
racy: The people are alienated from their Government. Millions of 
Americans believe that the "government of the people" has become 
a government very separate from the people. 

And no wonder. The Watergate scandal confirmed the worst 
suspicions about secrecy, deception, and Government officials' con
tempt for the American citizen. 

Fortunately, the Constitution authored nearly two centuries ago 
was resilient enough in 1974 to enable us to survive Watergate. Our 
task now, however, is to revive the confidence of the people in their 
government by insuring that Government is responsive to the people. 

The fact is that many agencies of Government are not open. Too 
often the public interest is subservient to the institutional interest. 
Secrecy prevails. 

I n  1966, Congress enacted the Freedom of Information Act so 
that the public could obtain information about the policies being 
formulated and the tax dollars being spent by government depart- 
ments. The act was a vital first step, but its usefulness has been 
limited because officials have devised ways to impede public inquiry 
into the public's business. For instance, documents simply are stamped. 
"secret." Or citizens are told that there will be indefinite delays. Or 
individuals are charged exorbitant prices for obtaining copies of 
documents. 

Now, however, after 3 years of bipartisan effort, 17 amendmeats 
to the act have been passed by the House and the Senate by over- 
whelming margins. Apparently accepting the advice of the Gov-
ernrnent agencies who opposed the act in 1966, President Ford 
vetoed the Freedom of Information Act amendments. 

I n  my view, it is imperative that the representatives of the people 
override the veto and enact these amendments into law. If we sanction 
continued Government secrecy by sustaining the veto, we will dam- 
age-perhaps irrevocably-efforts to revitalize government and re- 
turn it to the people. 

The amendments require Government agencies to maintain an 
indes of documents so that citizens can know where to look for infor- 
mation. A time limit for agency response is established to eliminate 
bureaucratic foot-dragging. Excessive charges r i l l  be prohibited-the 
Government will be able to charge only what i t  costs to provide re- 
quested material. The "secret stamp" c a ~ o t  be used to shield material 
that need not be secret, since the amendments provide for court 
review of classified documents. The amendments also require that the 
Civil Service Commission initiate proceedings to determine if disci- 
plinary action is warranted in cases where a court finds that an official 
acted "arbitrarily or capric,iously" in denying information. 

This carefully drafted legjslation exempts materials that must be 
kept private, including medical reports, trade secrets, and legitimate 
national defense informa tion. 



The years that have clnpsecl since tho original Freedom of Infoin~n- 
tion Act was passed are replete with the tragic evidencc of thc conse- 
quences of secrecy in Government. Tf the spirit of the law had beer1 
alive during the pnst 8 years, wo might hare bcen spaled the agonics 
of Vietnam and W a t e ~ p t e .  The spirit of the law has not been sufficient, 
homcver to penetrate n dctachecl Government bumaucrac;)-. 

Thus, the letter of the law must be strengthened. Tlicse nmendnients 
.do just t,hat. When the amendments are enacted into law, the people 
who want to participate will have the law on tlicir side. 

X l r .  DENT.i\lr.'Spe,zl<er, if T had not already made up my mind! to 
 
vote to override Prcsic!ent Ford's unwarranted veto of the Freedom of 
 
Znfo~n~ation
Act, I mould certainly hare  been influenced by the edi- 
torial wl-hich nppearecl in the Valley Independent of Monessen, Prt. It 
is a short editorial but very much to the point and I recommend its 
sending to my colleagucs. The editorial follows: 

MOREINFORMATION 
Soon after the Freedom of Information Act took effect in 1967 it  became 

evident that the law did not guarantee quite as much public access to government 
documents as had been expected. It is gratifying that  Congress has a t  last com- 
pleted work on revisions designed to strengthen access. 

The law is basically a good one. In general i t  permits access to information from 
federal agencies, and also provides the machinery for court appeal of official 
decisions to withhold data. Exceptions are made in certain areas-trade secrets, 
investigatory records of law enforcement agencies, and so on. 

Problems arose from the start, however. About three years ago Congress began 
-the task of improving the Act. Matters were complicated by a Supreme Court 
ruling in 1973 which allows the president to screen documents from judicial review. 

This ruling will in effect be overturned by the new legislation. It authorizes 
federal courts to make a determination as to whether a secrecy stamp on any given 
piece of information is actually justifiable under terms of the law. Nor will the 
courts have unbridled discretion in classifying questioned documents. They will 
be obliged to decide whether the criteria of an executive order for classification 
are met by a document. 
All this is in aid of the people's right to know what their government is up to. Let 

u s  hope that President Ford, whose earlier objections have largely been met by 
congressional compromise, will sign the bill. 

The past 2 years have done anything but win the confidence of the 
American people for an unquestionecl support of o m  system, especially 
i n  the area of the accessibility of information regarding actions of the 
Government. I t  is cliscouraging to report to the Congress that, to the 
best of my knowledge, there is not one agency of Government that  
.can give you an accurate and, an lionest ansu-er to inquiries pertaining, 
for example, to imports and exports in such a way that the average 
American citizen can unclerstand them. 

I s  i t  not, curious that when this great Republic was founded, i t  was 
founded upon the intentions of people who were tired of hearing 
nothing from R/Iother England save dictums as to how to conduct 
tlzeir affairs and where they were to send their taxes. Nearly 200 years 
later we hear again of the distrust and disgust cl the people with their 
Government, precisely because they feel, in large part, that some 
great, secret machinery is operating in Washington, D.C., and they 
have very little access to its inner m orkings. 

. You laow, a nlachine can be a very ominous, frightening thing. 
Our form of government was not meant to be ominous or frightening, 
and yet in va~ious  ways the public is confronted with the closed door, 
,the closed envelope, and the closed file in attempting to dcnl with the 
workings of our Federal system. 



We have gone through a frightening period in this last summer, 
a chain of events that should have effectively pointed out the dangers 
of secrecy in government. The "imperial Presidency'' of Richard 
Nixon is over, halted by vigilance, and yet we may be now in danger 
of perpetuating the attitudes of the Nixon administration if we 
should allow the Ford veto to stand on the Freedom of Information 
Act amendments. 

I voted for Congressman Gerald Ford's selection to the Vice Presi- 
dency of the United States. If I had the opportunity, I would vote to 
mqke him a Member of Congress again because in that position he 
could not do as much harm as he has done in his short stint in the 
White House. He takes the easy way out by continuing to criticize 
Congress for anything and everything, yet he knows that between 
his use of the Presidential veto power, and the inherent rules and 
criteria-making powers of the bureaus and departments of the ex- 
ecutive branch, Congress has become the fifth wheel on a hearse. 

For instance, I have just been informed that the Labor Depart- 
ment is interpreting the recently highly acclaimed Pension Reform 
Act of this Congress in such a manner that any resemblance between 
the intent of Congress and the rules and criteria that they are pro- 
mulgating is strictly accidental. And this has become true in nearly 
every area of legislative enactment. 

Particularly is this true in the enactment of the so-called Kennedy 
round of trade agreements. I t  has been administered without regard 
of any kind to the intent, or the goals, or the letter of the law. The  
present administration of the Kennedy round, although perhaps 
well intended, eeems now to be aimed at the destruction of American 
internatioqal trade, rather than to keep the promise made by that 
act that i t  would create jobs in America, support prosperity in Amer- 
ica, and above all, bring peace to the world. 

This morning, within a 2-hour span of having breakfast and answer- 
ing mail, I watched a t  least three TV stations, and their various 
news presentations and I believe now that I can recite President 
Ford's toast to the Emperor of Japan, verbatim. However, I did 
not hear more than a single line about the Chrysler Corp. starting 
a massive layoff, shutting down production in several more plants; 
about Greyhound Bus Lines going on strike and stranding thousands 
of travelers; about the coal miners' dissatisfaction with what their 
president, Arnold Miller, called a reasonable and good contract; 
about Bethlehem Steel threatening to close down part of its operation 
permanently. 

While I sat and contemplated the great damage these various 
economic upheavals could do in the next month, the President was 
promising the Japanese a continuance of the policies we have followed 
in regard to Japan. Mr. Ford's "openness" was bright and shining 
in his pronouncements to the Japanese, even in the light of his veto 
of this bill, a veto which will effectively maintain a "closedness"' 
here at  home. 

I will venture to say that there are Arab leaders who have better 
access to information concerning trade, arms and energy in the 
United States than do most of the American people. And this has 
all come about at  the behest of that inveterate globetrotter Dr. Henry 
Kissinger, whose '(openness" with the Arabs we do not need, but 
who obviously was holding something from us in the Chilean upheaval. 



There just may be a few dozen Arab sheiks in the Middle East 
who know more about the United States than we in Congress know 
and the only way we are going to improve the situation is to  override 
this veto. 

I opened by quoting the concerns of one of my local papers. I 
might effectively close by quoting from this morning's Washington 
Post: 

FEDERALFILES: FREEDOM OF ~NFORMATION 

Just before the election recess, President Ford used his power of veto and sent 
back to the Congress a piece of very important legislation, the 1974 amendments 
to the Freedom of Information Act. Those amendments were important because 
they strengthened a law that was fine in principle and purpose but poor in prac- 
tical terms. The Freedom of Inf~rmation Act had been enacted in 1966 in the hope 
of making it possible for the press and the public to obtain documents from within 
government to which they are entitled. Because of cumbersome provisions of the 
act, however, obtaining such information proved very difficult. 

This year, after long hearings, much haggling between House and Senate and 
two resounding votes, a series of amendments was ready for presidential signature. 
They shortened the amount of time a citizen would be required to wait for the 
bureaucracy to produce a requested document. They removed some restrictions 
on the kinds of information that could be obtained; and they placed sanctions 
on bureaucrats who tried to keep information secret that should be released in 
the public interest. In light of President Ford's previous statements in support of 
openness in government, it  was assumed that the President would welcome this 
legislation and sign it into law. Instead, sadly, Mr. Ford yielded to the arguments 
of the bureaucracy and vetoed the legislation. 

Since then, a number of journalists' and citizens' groups have criticized that  
action by the President and urged Congress to override the veto. Today in the 
House and tomorrow in the Senate, those votes are scheduled to take place. We 
would urge a strong vote in support of the legislation, particularly in light of two 
recent disclosures made possible by the Freedom of Information Act. 

Recently, a Ralph Nader-supported group on tax reform turned up the fact 
the Nixon White House instigated Internal Revenue Service investigations of 
social actions groups on the left and in the~black community. The absurdity of the 
exercise is illustrated by the fact that the Urban League was among the targets, 
lumped in as "radical" along with several social organizations that hardly merit 
either the label or the attention they were given by IRS. As we have had occasion 
to say in the past, the tax laws were not intended to be used for political harass- 
ment. The interesting point about these latest disclosures is that they were made 
possible by the utilization of the Freedom of Information Act. 

In the same vein, the Justice Department released a report earlier this week on 
the operations of the counter intelligence operations of the FBI. Much of this 
information about the use of dirty tricks against the far left and the far right had 
been revealed earlier this year, again because of action taken under the Freedom 
of Information Act. Attorney General William Saxbe felt compelled, on the basis 
of what the Justice Department had been forced to release about the program, t o  
order a study of what the FBI had done. Mr. Saxbe found aspects of the program 
abhorrent. But FBI director Clarence M. Kelley actually defended the practices 
of his predecessor, J. Edgar Hoover. This is a good example of how important it 
is that this country have a strong Freedom of Information law that will make it 
possible for the public to learn of such activities-and such attitudes on the part of 
officials in sensitive and powerful jobs-and to learn of them+as.quickly as possible. 

The Freedom of Information Act is not a law to make the task of journalists 
easier or the profits of news organizations greater. It is, in other words, not special 
interest legislation in the sense that the term is ordinarily used. It is special in- 
terest legislation in that i t  is intended to assist -the very special interest of t h e  
American people in being better infoamed about the processes and practices of 
their government. This is a point President Ford's advisers missed badly a t  t he  
time of the veto. One of them is alleged to have said that if the President vetoed 
the bill, "who gives a damn besides The Washington Post ,and the New York 
Times?" The truth of the matter is that this legislation goes to the heart of What a 
free society is about. When agencies of government such as 'the FBI and IRS  can 
engage in the kind of activity just revealed, it is serious business. That's why we 
should all give a damn-especially those who are to cast their votes today and 
tomorrow. 



Mr. UDALL.Mr. Speaker, at  the time of the President's veto of 
H.R. 12471, the freedom of information bill, I thought that action to 
have been ill-timed to an extreme and contrary to his pledge to "go 
more than halfway" to meet the Congress effo~ts to pass this im- 
portant legislation. 

Mr. Speaker, the President ngaix raised the specter of nbusc of 
natio~lal defense secrets i n  his veto message. 'If therc is a more trans- 
parent and bedraggled banner to xave in this post-Watergate era, 
i t  is the one bearing national security as a shield againsl the public's 
right to know. 

The committee working on this legislation labored for more than 3 
years to come up with a bill that, provided necessary secmity safe- 
guards, but provided improved public access to Govc~nment 
information. 

I t  is n vital bill at  a vital time. The public is skeptical of its Govern- 
 
ment. It is suspicious of the securit-y agencies and the repositories of 
 
such information as tax records. The public is questioning the candor 
 
of such agencies as the Atomic Energy Commission cnd the Hood and 
 
Dru 
 
the B Administration and whether or not these agencies are telling a11 
 

acts about the water we drink, the food we eat, and the safety 
 
of use of nuclear energy for power production. 
 

Mr. Speaker, the President's veto of the amendments to the Pree- 
 
dom of Information Act ought to be overridden for a t  least two very 
 -basic- reasons : First, i t  eases public access by requiring the agencies 
to be more accountable to the Congress and gives the people new op- 
portunities to force disclosure of information not classified and not 
vital to the Nation's security; and second, enactmenl of this bill a t  
this time will serve notice to the people of this Nation that we have 
learned a t  least one lesson from Watergate, that the old politics of 
supersecrecy and basic suspicion have been replaced by candor and 
openness. 

Mr. Speaker, a recent editorial in the Arizona Daily Star of Tucson, 
Ariz., called for override of the President's veto. 

I n  that editorial, the Star stated: 
The American system of government can afford no isolated enclaves of non

~esponsiveness-certainly not after the revelations of the past two years that the 
FBI and CIA have been employed for extensive political services. 

Mr. Speaker, I can only add my full concurrence with those senti- 
ments and T rise in support of the resolution to override. 

Ms. ABZUG. Mr. Speaker, when President Ford took office he 
promised the Nation more openness and candor in government. 
Since then he has taken some actions which have raised serious 
doubts about his commitment to a more open government. The most 
recent such action was the ill-advised veto of H.R. 12471, the Freedom 
of Information Act amendments. The veto of this legislation was 
clearly contrary to the public interest. I n  my view, H.R. 12471 would 
make a number of responsible and highly desirable changes in the 
Freedom of Information Act-changes which would greatly improve 
the access of the American people to the business of government. It 
would shift the burden of proof from individuals seeking information 
t o  those agencies denying access to Federal documents; i t  would 
.permit the Civil Service Commission to discipline bureaucrats, if the 
courts find that they have "arbitrarily or capriciously" withheld infor- 
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mation; it would allow courts to review classified documents and 
classification procedures; and it would also shorten the length of time 
an agency has to comply with a request. I n  short, the amendments 
give the Freedom of Information Act some teeth. 

Why the President would veto such a bill on the heels of his pledge 
to more openness is exceedingly difFicult to understand. I n  his veto 
message of October 17, 1974, the President asserted that the courts 
had neither the expertise nor the constitutional jurisdiction to ques- 
tion the classification of documents. This allegation is reminiscent of 
the argument used by the former President Nixon in his attempt to 
keep the Watergate tapes secret-an argument which, I might 
add, was rebuked by a unanimous Supreme Court in the case of 
United States against Nixon. 

The American people want and deserve more candor in the conduct 
of the' public's business. They do have a right to know what their 
Government is doing. To protect, to expand, and to strengthen that 
right are the purposes of the Freedom of Information Act amend- 
ments. The bill is the product of careful study and deliberations 
extending over a period of more than 3 years. If ever a veto deserved 
to be overriden, it is this one. 

Mr. MOORHEADof Pennsylvania. Mr. Speaker, I will at  the appro- 
priate time ask for general leave to extend; but having no further 
requests for time, I move the previous question. 

The previous question was ordered. 
The SPEAKER.The question is, Will the House, on reconsideration, 

pass the bill (H.R. 12471) the objections of the President to the 
contrary notwithstanding? 

Under the Constitution, this vote must be determined by the yeas. 
and nays. 

The vote was taken by electronic device, and there were-yeas 371,. 
nays 31, not voting 32, as follows: 

[Roll No. 6341 

YEAS-371 

Abdnor Biaggi Burke, Mass. 
Abzug Biester Burlison, Mo. " 

Adam Bingham Burton, John 
Addabbo Blackburn Burton, Phillip 
Alexander Blatnik i Butler 
Anderson, Calif. Boland Byron
Anderson, Ill. Bolling Carey, N.Y. 
Andrews, N .C. Bowen Carney, Ohio 
Andrews, N.  Dak. Brademas Carter 
Annunzio Breaux Casey, Tex. 
Archer Breckinridge Cederberg
Armstrong Brinkley Chappell
Ashbrook Brooks Chisholm 
Ashley Broomfield Clancy
Aspin Brotzman Clark 
 
Badillo Brown, Calif. Clausen, Don H. 
 
Bafalis Brown, Mich. Clawson, Del. 
Barrett Brown, Ohio Clay
Bauman Broyhill, N .C. Cleveland 
Bell Buchanan Cochran 
Bennett Burgener Cohen 
Bergland Burke, Calif. Collins, Ill. 
Bevill Burke, Ra. Conte 



Conyen

Corman 
 
Cotter 
 
Coughlin

Crane 
 
~Cronin 
Culver 
Daniel, Dan 
Daniel, Robert W., Jr. 
Daniels, Daminick V. 
Danielson 
Davis, S.C. 
d e  la Garza 
Delaney
Dellenback 
Dellums 
Denholm. 
Dennis 
Dent 
Derwinski 
Devine 
Dickinson 
Diggs
Dingell
Donohue 
Dmn 
Downing
Drinan 
Dulski 
Duncan 
.du Pont 
Eckhardt 
Edwards, Ala. 
Edwards, Calif. 
Eilberg
Erlenborn 
Esch 
Evans, CoIo. 
Evins, Tenn. 
Fascell 
Findley
Fish 
Flood 
Flowers _ 
Flynt 
Foley
Ford 
Forsythe 
Fountain 
Fraser 
Frenzel 
Frey 
Froehlich 
Fulton 
Fuqua
Gaydos
Gettys
Giaimo 
Gibbons 
Gilman 
Ginn 
Goldwater 
Gonzalez 
Grasso 
Green, Pa. 
,Griffiths 
'Gross 

Grover 
Gude 
Gunter 
Guyer
Haley
Hamilt on 
Hammerschmidt 
Hanley 
Hanna 
Hansen, Idaho 
Hansen, Wash. 
Harrington 
Harsha 
Hawkins 
Hays
Hechler, W. Va. 
Heckler, Mass. 
Heinz 
Helstoski 
Henderson 
Kicks 

Hinshaw 
Bolifield 
Holt 
Holtzman 
Horton 
Howard 
Huber 
Hudnut 
Hungate
Hunt 
Ichord 
Johnson, Calif. 
Johnson, Colo. 
Johnson, Pa. 
Jones, Ala. 
Jones, Okla. 
Jones, Tenn. 
Jordan 
Karth 
Kastenmeier 
Kazen 
Kemp
Ketchum 
Kluczynski
Koch 
Kyros
Lagomarsino
Landrum 
Latta 
Leggett 
Lehman 
Lent 
Litton 
Long, La. 
Long, Md. 
Lott 

Luken 
McClory
McCloskey
McCollister 
McCormack 
McDade 
McEwen 
McFall 

McKay
MaKinney 
McSpadden
Macdonald 
Madden 
Madigan
Mahon 
M d a r y
Mann 
Maraziti 
Martin, Nebr. 
Mathias, Calif 
Mathis, Ga. 
Matsunaga, 
Mayne
Mazzoli 
Meeds 
Melcher 
Metcalfe 
Meavinsky
Michel 
Milford 
Miller 
Mills 
Minish 
Mink 
Minshall, Ohio 
Mitchell, N.Y. 
Mizell 
Moaltley
Mollohan 
Moorhead, Calif. 
Moorhead, Pa. 
Morgan
Mosher 
Moss 
Murphy, Ill. 
Murphy, N.Y. 
Murtha 
Myers
Natcher 
Nedzi 
Nelsen 
Nix 
Obey
0'Brien 
O'Hara 
OINeill 
Owens 
Parris 
Passman 
Patman 
Patten 
Pepper
Perkins 
Pettis 
Pevser 
~ i i k l e  
Pike 
Poage
Powell, Ohio 
Preyer
Price, Ill. 
Pritchard-

Quie 
Quillen 
Railsback 



'Randall 
Range1
Rees 
Regha
Reid 
Reuss 
Rinaldo 
Roberts 
Robinson, Va. 
Robison, N. Y. 
Rodino 
Roe 
Rogers
Rooney, Pa. 
Rose 
Rosenthal 
Rostenkowski 
Roush 
:Rousselot 
.Roy
Rovbal 
.nuppe
Ryan
St Germain 
Sandman 
Sarasin 
,Sarbanes 
Satterfield 
Schneebeli 
Schroeder 
Sebelius 
,Seiberling 
Shipley
Shriver 

Arends 
Beard 
Bray
Broyhill, Va. 
Burleson, Tex. 
Collier 
Collins, Tex. 
Davis, Wis. 
Fisher 
Prelinghuysen 
Goodling 

Baker 
.Boggs
Brasco 
Camp 
Chamberlain 
Conable 
Conlan 
Davis, Ga. 
Eshleman 
Gray

Green, Oreg. 
 

Sihes 
Sisk 
Skubitz 
Slack 
Smith, Iowa 
Smith, N.V. 
Snvder 
Spknce
Staggers
Stanton, J. William 
Stanton, James V. 
Stark 
Steed 
Steele 
Steelman 
Steiger, Wk. 
Stephens 
Stokes 
Stubblefield 
Stuckey
Studds 
Sullivan 
Symington 
s y m m
Talcott 
Taylor, Mo. 
Taylor, N.C. 
Thompson, N.J. 
Thone 
Thornton 
Tiernan 
Trader 
Udall 
Ullman 

Gubser 
Hanrahan 
Hosmer 
Hutchinson 
King
Landgrebe 
Martin, h .C. 
Montgomery
Price, Tex. 
Rhodes 
Runnels 

NOT VOTING--32 

Hastings 
Hbbert 
Hogan
Jarman 
Jones, N.C. 
Kuykendall
Mitchell, Md. 
Nichols 
Podell 
Rarick 
Riegle 

Van Deerlin 
Vander Veen 
Vanik 
Vigodto 
Waldie 
Walsh, 
Wampler 
Whalen 
White 
Whitehurst 
Whitten 
Widnall 
Wiggins
Wilson, Bob 
Wilson, Charles H., 

Calif. 
Wilson, Charles, Tex. 
Winn 
w o m  
Wright 
Wyatt
Wydler
Wylie
Yates 
Yatron 
Young, Alaska 
Young, Fla. 
Young, Ga. 
Yorzng, Ill. 
Yoang, SIC. 
Young, Tex. 
ZaMocki 
Zion 
B'wach 

Ruth 
Scherle 
Shuster 
Steiger, Ariz. 
Stratton 
Treen 
Waggonner
Ware 
Williams 

Roncalio, Wyo. 
Roncallo, N. Y. 
Rooney, N.Y. 
Shouw - . 
?.ea&e 
Thomson, Wis. 
Towell, Nev. 
Vander Jagt 
Veysey
Wyman 

So, two-thirds having voted i n  favor thereof, the bill was passed, 
the objections of the President to the contrary notwithstanding. 



- - 

The Clerk announced the following pairs: 
Mrs. Boggs with Mr. Baker. 
 
Mr. H6bert with Mr. Conlan. 
 
Mr. Rooney of Ncw York with Mr. Eshleman. 

Mr. Mitchell of Maryland with Mr. Davis of Georgia. 
 
Mr. Riegle with Mr. Hogan. 

Mr. Jarman with Mr. Camp. 

Mr. Jones of North Carolina with Mr. Kuvkendall. 
 
Mr. Teasue with Mr. Chamberlain. 
 
Mr. ~Ia"y-with Mr. Raiick. ' 
 
Mr. Nichols with Mr. Roncallo of New York. 
 
Mr. Roncalio of Wyoming with Mr. Conable. 

Mrs. Green of Oregon with Mr. Hastings. 

Mr. Shouo with ,Mr. Thomson of Wisconsin. 
 
Mr. ~ g w & l  of Nevada with Mr. Wyman. 

Mrs. Vander Jagt with Mr. Veysey. 
 

The result of the vote was announced as above recorded. 
The SPEAKER. The Clerk will notify the Senate of the action of the 

House. -


Mr. MOORHEAD of Pennsylvania. Mr. Speaker, I ask unanimous- 
consent that all Members may have 5 legislative days in which to 
revise and extend their remarks, and include extraneous matter, on 
the bill just passed. 

The SPEAKER. ISthere obiection to the request of the gentleman, 
from Pennsylvania? 

There was no objection. 
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cG.SENATE ACTION AND VOTE ON PRESIDENTIAL VETO, 
NOVEMBER 21, 1974; PP. S19806-S19823 

FREEDOM ACT--VETOO F  INFORA~ATION 

a The PRESIDING OFFICER. Under the previous unanimous consent 
agreement, the hour of 1 o'clock having arrived, the Senate will now 
proceed to the consideration of the veto message on H.R. 12471. 

The PRESIDING OFFICER (Mr. Talmadge) laid before the Senate a 
message from the House of Representatives, which was read, as 
follows: 

The House of Representatives having proceeded to reconsider the bill (H.R. 
12471) entitled "An Act to amend section 552 of title 5, United States Code, 
known as the Freedom of Information Act," returned by the President of the 
United St.ates with his objections, to the House of Representatives, in which it 
originated, it ,was 

Resolved, That the said bill pass, two-thirds of the House of Representatives 
agreeing to pass the same. 

The PRESIDINGOFFICER. The question is, Shall the bill pass, the 
objections of the President of the United States to the contrary 
notwithstanding? 

The time for debate will be limited to 1hour, to be equally divided 
between and controlled by the majority leader and the minority leader 
or their designees. 

Who yields time? 
Mr. ROBERT C. BYRD. I yield myself 1minute. 
Mr. President, on behalf of the distinguished majority leader, I 

take this time merely to express appreciation to Mr. Stafford, Mr. 
Randolph, and Mr. Cranston, for their consideration of the time 
element that developed as a result of the desire on the part of various 
Senators to speak earlier this morning on another subject. These 
Senators-Mr. Stafford, Mr. Randolph, and Mr. Cranston-certainly 
deprived themselves of time which they had hoped to use in their 
discussions of the necessity of overriding the President's veto. 

I want to express appreciation on behalf of the leadership for their 
understanding and their splendid cooperation. 

Rlr. President, how much time does the distinguished Senator from 
Massachusetts desire? 

Mr. KENNEDY. ISthe minority leader going to control the time? 
Mr. ROBERT C. BYRD. Mr. President, on behalf of the majority 

leader, I yield the time to the distinguished Senator from Massa- 
chusetts (Mr. Kennedy) for his control on this side of the aisle. 

Mr. KENNEDY. I thank the Senator from West Virginia. 
Mr. President, a t  the outset, I ask unanimous consent that the 

following persons, who are members of staffs of affected committees in 
~onnection with this measure, be permitted the privilege of the floor: 
Bert Wise, James Davidson, A1 From, Jan Alberghini, and Mr. 
Sussman. 

(435) 
 



Mr. HRUSKA. Mr. President, will the Senator yield for the purposeb 
of adding the name of Douglas Marvin, a member of the staff of the 
Committee on the Judiciary? 

Mr. KENNEDY. I add that name, Mr. President. I ask unanimous 
consent that those persons have the privilege of the floor during the 
discussion of this matter and the vote. 

The PRESIDING Withont objection, i.t is so ordered. OFFICER. 
 
Mr. KENNEDY. 
Mr. President, I yield myself such time as I may 

take. 
Mr. President, the Senate is today faced with an important chal- 

lenge. We are moving out of the "Watergate era," and are focusing 
our attention and our energies on the pressing economic issues of the 
day. But ,one question that our children, and our children's children, 
will surely ask in the years to come is how our Nation and its elected 
representatives responded to the abuse and misuse of the institutions 
of govermnent, and to the corruption of ,the political processes, that 
characterized Watergate. 

We will surely tell them about how the Senate Watergate Committee 
and~~tbeHouse Judiciary Committee laid bare the evidence of offidal 
dsi?easaince and malfeasance, leading to the resignation of a President 
mil .the priosecution of some of the highest officials in the executive 
branch. 

We win tell them that Congress enacted campaign finance reforms 
to begin to free our election processes from the corroding influence of 
large private campaign donors. 

I hope we can tell them about legislation enacted to protect indi- 
 
vidual privacy, and to guard against future misuse of governmental 
 
hstitw tions. 
 

I also hope, Mr. President, that we can tell them about how Congress 
stood up against a hostile bureaucracy and passed, over a Presidential 
veto, legislation to give the public greater access to Government 
information. 

Beddent Ford last summer promised the American people an 
"open G,overnment." Congress gave him a chance to give substance 
to Ghat promise when it sent to the White House last month H.R. 
12471, a bill to strengthen the Freedom of Infprmation Act. With 
his veto of this bill, however, returned to the Congress just minutes 
before our recess on October 17, the President yielded to the pressures 
of his bureaucracy to keep the doors shut tight against public access 
in many areas. 

I do not believe that President Ford ~ersonallv harbors anv desire 
to perpetuate the kind of insidious seirecy th i t  characteriied the 
Watergate years. But that is precisely the result of his veto of t h e  
Freedom of Information Act amendments. The President's former 
press secretary, Mr. terHorst, stated the problem most clearly in the. 
Star-News earlier this month when he wrote: 

The Nixon holdovers in the Administration have sandbagged the new President's 
pledge of new openness in government. . . . The lesson for Ford is that there 
still remains an excessive amount of anti-media zeal among the Nixonites in 
government, despite his own desire that federal agencies make more, not less, 
'information available to the public. 

I think that a vote today to override the President's veto must 
be viewed not as any affront to the Fresident, but rather as a visible 
and concrete repudiation by Congress of both the traditional bureau-. 



cratic secrecy of the federd establishment and the special antimedia, 
antipublic, anti-Congress secrecy of the Nixon administration. 

The late Chief Justice Earl Warren made the need for this override 
clear last year when he observed- 

If we are to learn from the debacle we are in, we should first strike at secrecy 
in government whenever it exists, because i t  is the incubator for corruption. 

Extensive hearings in both the House and Senate have brought 
out clearly the need to broaden and strengthen the 1966 Freedom 
of Information Act. Court construction of some loosely drafted pro- 
visions in the law have opened gaping loopholes which have engulfed 
entire buildings of Government files. Even where the law clearly 
and unambiguously requires disclosure of certain documents, bureau- 
cratic sleights of hand continue to keep them out of reach of the public 
and the press. 

Our hearings identified the problems. In the course of extensive 
subcommittee, committee, floor, and conference deliberations the 
legislation was sharpened, clafied, adjusted, and readjusted. At 
each stage, agency views were heard, considered, debated, and 
accommodated. 

The end product was H.R. 12471. The biIl was passed 'by the House 
and Senate overwhelmingly; the eonferenee report was approved 
by both bodies again overwhelmingly. This legislation, Mr. President, 
was given close attention at each stage of the legislative process. 

President Ford objects to the legislation. Last week before a ,SOTIT
nalists' group he called his objections "minor differences" that eould 
be ironed out if Congress would go along. He intimated €hat $his 

losed changes were fresh and new and th& Cmgress should 
fbtgat them carefully, as if for ehe first time. 

Unfortunately, the President's proposals, which he sent up a few1 
weeks ago, are simply warme&-over agency suggestions which have 
been made time land again at  eaah level of congressional :deliberation. 
They involve the shopworn incantation that our ,bill bheatens na- 
tional security and imposes extreme bu~dens s n  the already over- 
woeked Federal bureaucracy. The &£€erenee is that now Che old 
national security scare 'tacbic and the bureaucrat's perennial lament 
of overwo~k have been ernblazoned with a Presidential seal. 

These proposals would give us more of precisely what our bill 
was carefully designed to aivoid-move secvecy, more footdragging, 
and ultimately more Government irresponsibility. Let me discuss 
each of the administration objections and suggested changes in turn. 

First, the admhistratio~ wants bo :tie bhe hands of Federal judges 
in reviewing executive olas~iication decisions. This, we are hold, 
is necessary to protect our national security. 

This national securi.ty argument should be placed in its proper 
perspective. John Ehlicbman gave us a (clue to how the executive 
brarrch views national secusity when he told President Nixon, during 
a discussion of the Ellsberg bretxk-in, "Iwodd pult the national security 
tent over this whole operation." National security improvements 
to tihe San Clemente swimming pool; national security wiretaps on 
journalists; national security burglaries. The White House taped 
conversation of April 17, 1923, has the President summing up the 
Watergate coverup thusly. 

Iit is national security-national security area-and that is a nation& 
security problem. 



What about the operation of the formal classification system, 
carried out under Executive order by Federal officials with specially 
delegited authority? The former President shed some light on this 
system too, when he said: 

The controls which have been imposed on classification authority have proved 
unworkable, and classification has frequently served to conceal bureaucratic 
mistakes or to prevent embarrassment to officials and administrations. 

We know too well how the class5cation system has been overused 
and misused. We know too well that of the millions of documents 
marked "secret," most should rightfully be open to scholars, journa- 
lists, and the interested public. 

Yet the administration proposes to limit review of classification 
decisions, allowing courts to require disclosure only if the Govern- 
ment had no reasonable basis whatsoever to classify them. This would 
make the secrecy stamp again practically determinative. 

The President writes the classification rules in his Executive order. 
If those rules are inadequate to protect important information vital 
to our national defense, then let the President change the rules. But 
make the Government abide by them. Judicial review means executive 
accountability. Judicial review will be effective only if a Federal judge 
is authorized to review classification decisions objectively, without any 
presumption in favor of secrecy. That is what our system of checks 
and balances is all about. 

I think Senator Ervin best presented the issue of judicial review 
standards to the Senate during our debate on the original legislation- 

The ground ought to be not whether a man has reached a wrong decision 
reasonably or unreasonably. It ought to be whether he had reached a wrong 
decision. 

This bill is not going to endanger military secrets or defense informa- 
tion. I t  will not requlre disclosure of ,se~si~ve~international negotia
tions or confidential military weapons research. 

Our conference statement of managers makes clear that we expect 
an agency head's affidavit to be given considerable weight in judicial 
determinations on classified material. But if the agency cannot produce 
enough evidence to justify keeping a document secret, then that 
document should be released. If the agency can show that i t  has 
roperly classified the document in the interest of national defense or 

Foreign policy, then that document should be withheld, and the courts 
will so rule. 

I therefore reject out of hand the President's argument against this 
bill's provisions for de novo judicial review of classified material, and 
I reject along with it his proposed changes. 

Second, there is the issue of time limits. Our bill provides an agency 
10 working days to respond initially to a request for information, 20 
workin days on appeal, and an additional 10 working days where 
unusuaf circumstances are present. That gives the agency 40 worktg 
days, or almost two calendar months-more than enough time for any 
agency to complete the process of hd ing  and reviewing requested 
documents. 

If a person sues the a ency after that time, and the agency is still 7+gently trying to comp ete review of the materials under exceptional 
cmcumstances, then we have another escape valve in the bill-added 



by specific request of the administration during our conference. The 
agency may ask for, and the court is authorized to grant, additional 
time pending completion of such review. 

The President has asked Congress to add 25 working days to the 
time limits in our bill. This, Mr. President, is even more time than the 
administration asked for when the bill was before the Judiciary 
Committee. And i t  is certainly longer than any journalist or member of 
the public should have to wait to get information from the 
Government. 

Let me give a most recent example of agency delays. The IRS just 
released documents relating to the Special Services Group requested 
over a year ago. Little wonder that this agency, which is probably the 
most dilatory of all in responding to citizen requests for information, 
waited a year before handling over the documents; they show that the 
IRS had been gathering intelligence, at  White House request, on groups 
like the Americans For Democratic Action, the National Council of 
Churches, the Congress of Racial Equality, the Urban League, the 
Unitarian Society, and the John Birch Society. I should note for the 
record that even after a year, i t  took a law stzit to disgorge the requested 
records. 

The administration also wants us to allow the agency to go to court 
on its o m  initiative to get unlimited extensions of time to respond to 
an information request. This suggestion may not only be unconsti- 
tutional-since i t  puts the Government in Federal court where no 
"case or controversy" exists-but it is assuredly unconscionable. With 
information like justice, delay can be tantamount to denial. That is 
just what we want to avoid, and that is just what the administra- 
tion's proposal would give us. 

The third issue relates to the cost of Freedom of Information Act 
implementation. Extensive testimony during our hearings made clear 
that fees and charges have been imposed by agencies as "toll gates on 
public access," and H.R. 12471 attempts to remedy this problem. 
Yet the administration would allow charges in excess of $100 to be 
levied against a person requesting information where agency review 
and examination of records is involved. This $100 minimum is totally 
meaningless. An agency could easily drive up the cost of access to 
any record simply by adding layers of review and examination, or by 
convening committees or using higher-level officials to discuss the 
matter. And then when this review and examination is through, the 
documents may not even be turned over. 

I should note that this is one issue where we thought we had met 
the administration's objections way back at  the committee stage. For 
we had heard no complaint on this point until the President sent up 
his suggested changes to the vetoed bill. This is just one more indica- 
tion that the administration is not just proposing last minute changes 
to iron out minor differences, but is really trying to reopen the entire 
bill and start from scratch again. 

' There is no evidence that excessive or unreasonable expenditures 
have been required to implement the Freedom of Information Act 
over the past 7 years. I n  fact, the evidence points in just the opposite 
clirection-that agencies have been overcharg.ing and using fees to 
block release of public records. We continue specific authorization for 
agencies to charge for search and copying, and these, with the require- 



ment that records be reasonably described in the request, should 
serve as an adequate deterrent to any idle request by the curious 
busybody for voluminous files. 

Government agencies spend mi,llions of dollars to promote dissemi- 
nation of information they want the public to have. I t  is not too 
much to ask that they use some of these funds to provide the public 
and press with information they specifically request. 

Speculation on future costs cannot justify our taking the chance or 
imposing the substantial barriers to access contained in the adminis- 
tration's proposal. In any event, freedom of information should not 
be for sale only to the highest bidder. 

Finally, the President bas asked that we allow agencies to deny 
access to records where the agency considers a review of the records 
to be impractical and concludes that they probably contain only 
investigatory records. This is but another attempt, hardly disguised, 
to shut the door to access to FBI files, and Congress should reject 
i t  resoundingly. 

I would like to point out and emphasize that the President does 
not object to our opening investigatory files to public access. We have 
been most careful to protect privacy and law enforcement interests 
to the utmost in the bill we passed. The objection in this area is stated 
solely in terms of administrative burden, an agrument we have heard 
before-first when Congress passed the Administrative Procedure Act 
in 1945, and again in 1966 when we enacted the Freedom of Informa- 
tion Act. That argument is even less sound today, where we have 
such a recent history of documented abuses of investigatory processes 
of Government. 

Two cases clearly illustrate why even some administrative burden 
is worth the cost, where i t  results in greater public disclosure. In  the 
case where NBC newsman Carl Stern took the FBI to court to obtain 
documents relating to counterintelligence programs, the Bureau took 
the position that those documents were "investigatory files." The 
FBI argued this point strongly, but a Federal judge even more force- 
fully found it lacking in substance. The judge responded: 

The government has not demonstrated that the requested documents, which 
 
are couched in broad generalities, relate to any ongoing investigation or that 
 
disclosure would jecpardize any future law enforcement proceedings. 
 

No doubt this is just the kind of document-revealing a program 
that earlier this week the Justice Department itself characterized as 
involving "practices that can only be considered abhorrent in a free 
society2)-that the FBI would find impractical to review and unlikely 
to be available for release. Yet this is also precisely the kind of Gov- 
ernment activity which the public has the greatest interest in knowing 
about. 

Then there is the case of Congressman Koch and two of his col- 
leagues who requested access in their own FBI files. The FBI first 
denied it had such files. Only after suit was filed did the Bureau turn 
over some correspondence and newspaper clippings from those so- ' called "investigatory" files. Only court action in this instance forced 
the FBI to even admit that it had the requested files. 

As these cases illustrate, not even the FBI should be placed beyond 
the law, the freedom of information law. Watergate has shown us that 
unreviewability and unaccountability in Government agencies breeds 
irresponsibility of Government officials. In this light, Mr. President, 



I would think the FBI would welcome the re~iewabilit~y and account- 
ability which the Freedom of Information Act amendments carry 
with them. 

Mr. President, the list of groups and individuals urging Congress 
to override the veto of the Freedom of Information Act amendments 
is lengthy. Some of the media, consumer, and public interest groups, 
and labor organizations, which have taken a special interest in seelng 
this legislation enacted over the President's veto include the Nationti1 
Newspaper Association, the Radio-Television News Directors Associa- 
tion, the American Society of News aper Editors, the Consumer 
Federation of America, the American Rvil  Liberties Union, Common 
Cause, Public Citizen, the United Auto Workers, and AFL-CIO, 

Hundreds of editorials across the Nation supporting override 
attest to the interest of the American press in this vital legislation. I 
ask unanimous consent that following my remarks a list of news
papers giving editorial support to this legislation be printed in the 
RECORD,along with a sampling of some of the columns that have 
recently appeared. 

The PRESIDINGOFFICER. Without objection, i t  is so ordered. 
[See exhibit 1.] 

&Mr.KENNEDY. this is f a r  from special-interest Mr. President, 
leeislation. Mr. President, its beneficiaries will include everv American 
wgo wants to keep his ifovernment accountable, his so>iety open, 
and his Nation free. I urge my colleagues today to vote to override 
the President's veto of the Freedom of Information Act amendments. 

EXHIBIT1 

[From the Arlzona Daily Star, Oct. 27,19741 

The President has vetoed proposed amendments to the Freedom of Information 
Act that  would have gone far in holding accountable the headless mass of federal 
bureaucracy. His veto must be overridden. 

The amendments would have required agencies to keep an index of the tons 
of information they record each year for use by the consumer-taxpayer. It would 
have required agencies to produce information on request by general subject 
matter rather than much less-accessible file numbers. I t  would have provided 
for court review of each refusal of information. 

Bureaucrats would be required to report annually to Congress the number of 
times information was withheld, by whom and why, whether appeals were made 
under the act and the outcomes of those appeals. The law was specifically applied 
to the executive department, the Pentagon, government corporations, government- 
controlled corporations and independent regulatory agencies. Those individuals 
who withheld information without firm basis would be subject to civil service 
discipline. 

But President Ford was persuaded by the FBI, the CIA and others that such 
law would dangerously inhibit them in their work. They want to be totally 
exempted. 

I n  fact, the amendments provide numerous safeguards to  the conduct of active 
police investigations, foreign intelligence and counter-intelligence. Specially 
exempted was information classified for national defense, information that  would 
foul a criminal case, deprive a defendant of fair trial, constitute an unwarranted 
invasion of privacy, disclose the identity of a confidential source, disclose unusual 
procedures and techniques or endanger the life of an officer. 

If all that failed there would be the courts to make the determination behind 
closed doors. 

The American system of government can afford no isolated enclaves of non- 
responsiveness-certainly not after the revelations of the past two years that  
the FBI and CIA have been employed for extensive political services. 



The conduct of criminnl law enforcement and legitimate foreign intelligence 
woi~ld not be hampered by the amendments. It would make agencies like the 
FBI and CIA, not used to being held accountable, accountable, and that  is their 
real objection. 

[From the Des Moines (Iowa) Register, Oct. 22, 19741 

The Freedom of Information Act adopted by Congress in 1966 listed among 
the documents that  could be kept from the public those "specifically required 
by executive order to be kept secret in the interest of the national defense or 
foreign policy." 

President Ford's veto last week of amendments to the Freedom of Information 
Act is an indefensible effort to preserve this massive loophole. 

The U.S. Supreme Court ruled in 1973 that not even the courts could kuestion 
the validity of the secrecy stamps placed on government documents. 

The high court agreed that  the purpose of the Freedom of Information Act is 
to  provide greater public access to government information, but i t  said the legisla- 
tive history prevented the courts from reviewing the classifications given to 
documents. The court made clear that  Congress could change thelaw and authorize 
judicial review. 

This Congress has now done, by overwhelming margins in both houses. The. 
judicial review ~rovision is one of several amendments to the Freedom of Informa- 
tion Act intended to make it easier for the public to learn about government 
actions. 

In  vetoing the measure, President Ford was critical chiefly of the court ~eview 
provision. He declared that it would have an adverse impact on national security 
by permitting courts to pass on matters in which they lack expertise. 

A major function of the courts is to hear arguments on disputed issues and rule 
on the validity of the arguments. The courts do this on a vast array of complex 
issues. Judges are no less capable of ruling on the validity of security classification 
decisions than on other decisions by government officids. 

It is essential that government officials not be vested with unreviewable power 
to  hide information. Justice Potter Stewart declared-in the 1973 opinion that 
Co:gress : 

. . . has built into the Freedom of Information Act an exemption that provides 
no means to question an executive decision to stamp a document 'secret,' howcver 
cynical, myopic, or even corrupt that decision might have been. . . . Without 
disclosure . . . factual information available to the concerned executive agencies 
cannot be considered by the people or evaluated by the Congress. And with the 
people and their representatives reduced to a state of ignorance, the democratic 
process is paralyzed." 

Government officids notoriously overclassify documents and misuse secrecy 
stamps to hide their mistakes. "National security" has become almost a catch-all 
phrnse to justify keeping Congress and the public in the dark about matters they 
have a right to know. 

The Watergate scandal revealed how government officials used "national secu
rity" to justify illegal wiretaps and a host of other improper activities. It is dis- 
tressing to find President Ford ignoring this recent history and invoking "national 
security" to defend the same old secrecy practices which enabled the White 
House "horrors" to occur. 

He is the man who promised open government when he took over in the wake of 
the Nixon secrecy and distortion of facts about government. 

Congress has an obligation to override the veto and declare in unmistakable 
terms that it has had enough of cover-up by secrecy stamp. 

[From the Kansas City Star, Oct. 21, 19741 

AN UNFORTUNATE VETOON INFORMATIONFORD FREEDOM 

President Ford's veto of a good bill to strengthen the Freedom of Information 
Act of 1966 is puzzling. We can only assume that he got some bad advice from the 
executive agencies for which most routine disclosures of business would be in- 
convenient-or embarrassing or both. 



The proposed a.mendn~ents to the 1966 act were entirely in order, and language 
was changed in the conference colnmittee a few days ago to take account of the 
President's reservations. Nevertheless the veto has fallen, and it has wiped out a 
lot of good worlr. If the veto stands or unless Congress can come back with a good 
bill that can survive, the people will continue to remain in the dark concerning a 
lot of subjects they need to know more about. 

The essential purpose of the law and its refinements was to prevent federal 
agencies, thcir political overseers and vested bureaucrats from hiding information 
from the public under the guise of "national security" or c1,zssifications with even 
lcss to recommend them. A 1973 Supreme Court decision had said in effect, that  
if a document is stamped "classified," a citizen can do little but accept the label. 
The document is exempt from the law. 

That gets to the heart of the quest,ion. Proponents of a more open policy are not 
trying to pry top secret material from the Pentagon or the Department of State. 
If they were, they hardly would pursue such a public route to covert knowledge. 
They are trying, instead, to find examples of the bureaucratic waste and political 
excess that abound in both the military and civilian sectors of the great Wash- 
ington scene. They are, in fact, trying to get a t  the very information that is con- 
veniently stamped "classified" and hidden away from the public. 

I t  is difficult to imagine that Mr. Ford really was cognizant of the bill or what 
mas involved beyond bureaucratic discomfiture. The language in the message 
does not sound like his. There is talk of a "federal district judge" being able to 
"overturn a determination by the secretary of defense that djsclosure of a docu
lnent would endanger our national security." Of course, this is nonsense. The 
proposal would allow a judge to examine contested materials privately (in camera) 
to determine if they were properly exempted under any legal category. I t  ought 
to he assumed that our federal judges can be trusted not to betray the security 
of the country. 

And if, indeed, any document is sheltered by the secret,a.ry of defense, it is hard 
to believe that a federal judge would not be reasonable. The act is not intended to 
put the secretary of defense in an untenable poait,ion regarding state secrets. 
I t  is int,ended to nail the petty (and sometimes not so petty) brass that may be 
trying to hide behind the authority of the secretary of defense. 

But it is in the civil sector that the act could take on its greatest significance. 
The nation has just gone through a tumultuous era in which a Preside~t was 
overthrown because information was hidden and lied about. There was a concerted 
effort to pass off the Watergate break-in as an operation of the Central Intelli- 
gence Agency and thereby foist off investigation by the Federal Bureau of In- 
vestigation. If this was not a matter that would have been uncovered by the 
Freedom of Information Act, a t  least the direction of malfeasance was in the 
same spirit. 

This is hardly the time for the executive branch to act as if it  can be business as 
usual in secreting what ought to be public information. 

The Freedom of Information Act is useful only in so far as the people caE use it. 
As it stands, the individual citizen has had no luclr in running up against the 
great briclr wall of government reticence and concealment unless he is able to 
spend a fortune on lawyers. 

President Ford has vetoed a good bill and has not given good reasons for his 
most disappointing action. 

[From the Louisville (Ky.) Times, Oct. 24, 19741 

By the time they return to Washington after the election recess, most congrew 
men will surely have heard enough about the widespread distrust of government 
to convince them of the importance of overriding President Ford's veto of im- 
portant amendments to the Freedom of Information Act. 

The bill, which 1%-ould strengthen the basic law passed in 1966, xas passed by 
majorities of more than two thirds in both the House and the Senate. Members 
of both houses should stick to their guns when they act on the veto during the 
lame-duck session in November and December. 

I t  was to combat the federal bureaucracy's inclination toward secrecy that 
Congress passed the original act. The purpose of the law was to help citizens keep 



track of what their government was doing by giving them access to the documents, 
reports, records and files tha t  are the life's blood of official Washington. Nine 
categories of material are exempt, including national security information, trade 
secrets and law enforcement investigatory files. 

Because civil servants have an unfortunate instinct for delay and concealment, 
reenforced no doubt by similar tendencies in the Nixon White House, the law has 
turned out to  be less effective than Congress intended. Requests for information 
sometimes go unanswered for months. Controversial material that  ought t o  be 
available to  the public can he hidden behind a national security classification. 

The high cost of litigation has discouraged journalists and others from chal- 
lenging an agency's decision t o  withhold a document. 

The bill Mr. Ford vetoed contains a number of 'amendments designed t o  remedy 
these problems. One of the more controversial amendments, and one to which the 
President objected in his veto message, would permit federal judges t o  examine 
classified documents in secret to  determine whether the classification is justified 
by the government's undisputed need to keep some material confidential. Under 
the law now, the courts cannot revlew a security classification. 

Congress has recognized that  there must be some procedure for balancing the 
public's right to  know with the need t o  keep certain national defense and diplo- 
matic matters secret. Mr. Ford said t h a t  federal judges lack the expertise to  make 
such decisions. But as Sen. Sam Ervin has pointed out, if a federal judge can't 
recognize a national secret after hearing arguments for and against the release of 
a document, then he has no business being a judge. 

Other important provisions would require government officials to  reply to  a 
request for information within 10 days, provide for disciplinary action against 
federal employees who arbitrarily withhold information, and require the govern- 
ment to pay the legal fee4 of citizens who successfully challenge bureaucratic 
secrecy in court. 

It is indeed unfortunate that  a government established to work for the people 
should have to be forced to let the people know what it  is doing. But  the obstacles 
encountered by citizens who ask for information, particularly information tha t  
might cast the agency involved in a disadvantageous light, convinced Congress 
of the need for a freedom of information law. The proposed amendments should 
make the law work better and would give the citizen new tools for extracting the  
material he needs from an often unwilling bureaucracy. Congress would be derelict 
if i t  did not override Mr. Ford's totally unjustified veto. 

[F rom the  Detroit  (Mich.) F ree  Press,  Oct. 26, 19741 

FORDLAPSESON PROMISETO OPENUP GOVERNMENT 

In  light of thc ncw era of openness President Ford has pledged t o  bring to the 
federal bureaucracy in Washington, his recent veto of changes in the Freedom of 
Information Act was unfortunate and misguided. 

The act was passed in 1966, and was designed to make i t  easier, not harder, for 
the public to  know what its government was doing. The law, however, contained 
numerous loopholes which have allowed insensitive federal agencies to  continue 
the aura of secrecy which for far too long has permeated government thinking. 

The new amendments to  the act were designed t o  eliminate some of the key 
loopholes, and were passed overwhelmingly by both houses of Congress. 

The amendments would put  a time limit of 10 working days on a federal agency 
t o  decide whether i t  would honor a request t o  make information public, and 20 
working days to  decide appeals when access to  information is denied. These are 
not unreasonable limits, and they would force agencies to  come to grips with the  
public's right to  know, instead of indulging in bureaucratic foot-dragging. Another 
arnendmcnt called for judicial review of classified national security information, 
if its release is sought, before it  could be withheld. 

Within the government, opposition t o  the amendments has come mainly from 
officials connectcd with foreign poIicy and national defense policy. It was on thcir 
objections that  President Ford apparently acted in announcing his veto. 

The president said he would submit proposals of his own t o  Congress. We hope he 
will do so, and soon, for there are good reasons otherwise why Congress should 
t ry  to  override this veto. While it  is true that  newsmcn and newswomen are among 
those who have been pressing for passage of the amendments, all of the public has 
a stake in them. 



Over the last decade, we have seen the fruits of government secrecy-in the 
conduct of the war in Vietnam, the decisions that led to and increased American 
involvement there, in the secret decisions to bomb Cambodia, and in the aftermath 
of the Watergate scandals. What all of these events have shown is that govern- 
ment governs worst when it does not trust the people, and is unwilling to tell the 
people what it is doing. That is why the public should support efforts to strengthen 
the Freedom of Information Act, and why President Ford is wrong to veto such 
efforts. 

[From the Charlotte (N.C.) Observer, Oct. 28, 19741 

Take away Linus's blanket and this usually mild-mannered inhabitant of the 
Peanuts comic strip becomes a tiger. Bureaucrats sometimes react similarly when 
someone threatens to take away their precious "top secret" classification stamps. 
In  their efforts to keep information-from the people, they now have received a 
boost from President Ford. 

Aware when he assumed office that people were sick and tired of secrecy, of 
being lied to, and of finding that Washington was a Byzantium on the Potomac, 
President Ford ~romised to make candor and openness the touchstones of his 
Administration. But now he is buying the tried arguments that have been invoked 
so many times to defend secrecy. 

In his veto of a bill to strengthen the Freedom of Information Act, he said it was 
a threat to American "military intelligence secrets and diplomatic relations." He 
also said it would give the courts power in an area they were unfamiliar with and 
complained that it would require too much bureaucratic work which would be 
required to go through those mountains of classified documents in complying with 
requests for information. 

The intent of the amendments was to strengthen the bill, particularly by putting 
the burden not on the citizen seeking information but the bureaucrat withholding 
it. When the act passed in 1966, it was hailed as a breakthrough for citizens and 
newsmen anxious to know what their government was up to. But the act has not 
lived up to its billing, and part of the reason is that bureaucrats are able to frus- 
trate requests for information through administrative hurdles and the courts. 

The bill would have changed this by cutting the time limit for agency responses 
to requests for information, setting administrative penalties for arbitrary refusal 
and permitting recovery of legal fees by successful petitioners. The courts would 
have been allowed to review classified documents and classification procedures. 
And bureaucrats would have been criminally liable if the court found he "arbi- 
trarily or capriciously" withheld desired information. In short; the act would 
have some teeth. 

Attorney General William Saxbe also recently moved to put shrouds around 
government information. He in effect has reversed a 15-month old decision by his 
predecessor, Elliot Richardson, which gave authorized scholars access to investi- 
gatory files more than 15 years old. A scholar writing a book on the Algar Hisa 
case obtained FBI files that had numerous deletions, apparently made because of 
the scholar's request. Mr. Saxbe backed up the FBI on this, thereby violating 
the spirit if not the letter of Mr. Richardson's policy. 

For weeks now, we have been hearing about the "lessons of Watergate," and 
we will undoubtedly hear more as moralists of every type look for Watergate 
lessons like shamans examining entrails for signs. But there is one lesson that 
must be obvious to all: Secrecy creates the environment for a Watergate, a Viet- 
nam, a Bay of Pigs. The power of a bureaucrat or Administration official to  cover 
his mistakes with a classification stamp is inherently anti-democratic. President 
Ford could not see that. Congress should override his veto of the Freedom of 
Information bill when it returns in November. 

[From the Chlcago Daily News, Oct. 24, 19741 

PUSHINGSECRECYTOOFAR

One of Congress' first actions when it reconvenes should be to override President 
Ford's veto of legislation amending the Freedom of Information Act. An override 
,shouldn't be difficult in this case: The House passed the bill 349 to 2, and the Senate 
approved it by voice vote without a roll-call. 



The amenaments were designed to make the Freedom of Information Act work. 
The reason it hasn't worked properly is that government departments and agencies 
have never allowed it to work. Since its passage ip 1966, over bureaucratic opposition, 
the welders of the "classified" stamps have blocked access to public records a t  
every turn. Congress worked long and hard to devise amendments that would 
overcome these barriers, only to encounter the Ford veto. 

There are some government documents and records, obviously, that ought to be 
held close to the vest. When it comes to foreign policy and national security in 
particular, a certain amount of secrecy over a period of time is doubtless in the 
best interests of the nation. But the law allows for such exceptions. I t  also recog- 
nizes that trade secrets filed with the government deserve protection, and such 
things as individual personnel files and medical records ought not to be laid out -
for everyone to see. -

Manv kinds of records that should be ~ u b l i c  ~ r o ~ e r t v ,however. are beine: hidden 
without cause or reason, and it was chis super-iecrkby that the bill s&ght to 
overcome. I t  is disappointing to find President Ford, who has pledged a candid and 
open Administration, going along with the crowd that prefers to squirrel away the 
government records where no one can see them. 

His principal objection, apparently, was to a provision that would allow courts 
to determine whether a "secret" or "top secret" classification was justified. The 
courts already have this power when the documents pertain to criminal trials, 
however, and the Supreme Court held last year that Congress could broaden that 
authority to cover other cases if it  chose to do so. 

The fact that Congress did so choose, and that President Ford chose to use n 
veto on a bill passed so overwhelmingly, creates a needless confrontation a t  a 
time when the legislative and executive branches should be striving to work in 
harmony. But since the President has posed the challenge, it is up to Congress to 
reply. Its response should be another overwhelming vote to pierce the veil of 
secrecy. The events of the past provide ample reason for doing so. 

[Prom the Washington Post, Nor. 20, 19741 

President Ford's assurances of openness in government were dealt a serious 
blow by his decision Thursday night to veto the amendments to the Freedom of 
Information Act. Those amendments, intended to make it easier for citizens and 
the press to learn what is going on within government, could have played an 
important role in bringing about that promised openness. Congress was willing; 
the amendments passed both houses by substantial margins. But Mr. Ford chose 
instead to accept the counsel of the bureaucracy that these changes in the lzw 
somehow menaced the operation of government. 

The section that caused the President to bring down the weight of his veto power 
provides that documents that are stamped "secret" must be proved to contain 
valid secrets if a citizen or a reporter seeks to inspect them. An orderly mechanism 
was provided for seeing this purpose through. The legislation required that, when 
a dispute arose over such a document, a federal district court judge would inspect 
the document in private and determine whether it was in the public interest for 
the document to be released. 

There were other provisions of the act, all of them of paramount importance in 
the effort to make the government more accountable to those it seeks to serve. 
The new legislation would havc reduced the number of days within which an 
agency would be required to say whether it intended to provide the public with n 
previously withheld document. The FBI and other investigative agencies would 
no longer have been able to withhold material unless they could justify doing 
so on the grounds that a current investigation or a defendant's rights would be 
compromised. And, perhaps most important of all from the bureaucrat's vantage- 
point, if an official withheld a document and t,he court decided the document 
should not have been withheld, the official might be required by the Civil Service 
Commission to give an account of his actions. 

All of these provisions were in the spirit of the kind of relationship between 
government and the public that Mr. Ford assured the Congress he wanted when 
he made his first appearance before a joint session only days after taking office. 
Now he has vetoed a piece of legislation that sought to overhaul a well-intentioned 
law that has languished ineffectively for nearly a decade. In so doing, the President 
has put it up to both houses of Congress to muster the votes to make the Frcedom 
of Information Act a more effective serv:~nt of the public's right to know. 



[From the Sacramento Bee, Oct. 30, 19741 

FREEDOM INFORMATIONOF 

President Gerald Ford missed an opportunity to strike a blow for openness in 
government by vetoing a bill which would open up the public files and documents 
pertinent to government actions. 

Congress approved a number of amendments to the Freedom of Information Act 
which would have made it much easier for the citizens and representatives of the 
med~ato find out what the government is doing, both good and bad. 

The Freedom of Information Act, although it embodies a sound idea, is too 
cumbersome to be effective. There are major gaps in the law through which 
agencies are able to justify unnecessary delays, to place unreasonable obstacles 
in the way of public access and to withhold information which should be released 
to the public. 

For example, the Tennessee Valley Authority came up with an innovative 
wrinkle under the act. I t  charged a citizen $6.75 an hour for every hour a clerk 
had to spend checking the files for data the citizen requested. 

The TVA levied the $6.7.5-an-hour charge against reporter James Branscome 
of the Mountain Eagle, a weekly in Letcher County, Ky., a paper which could ill 
afford to pay the tariff for information about the TVA operation. 

In addition to doing away with any such practice as charging for government 
agency information, the new amendments would have required agencies to keep 
an index of the documents they generate so citizens, for the first time, would have 
some sensible way of keeping track of what the government agency is doing. 

A government agency then would have 30 days to respond to a suit claiming 
that valid information had been denied a citizen or a journalist. 

Government officials who withheld information the court believed they should 
have provided could be held to answer for their actions before the U.S. Civil 
Service Commission. 

Confidential sources and investigative information involving current prosecu- 
tions would be protected, but judges, not executive officials, would decide the 
legitimacy of the security claim. 

Congress expressed its clear intent that citizens should have relatively easy 
access to government information. c 

The President mas wrong in vetoing the hill. It is hoped Congress will override 
the veto in the name of the people's freedom to know more about their government. 

Mr. KENNEDY.Mr. President, I yield 5 minutes to the Senator 
from Maine. 

Mr. MUSKIE.Mr. President, first, I express my appreciation to 
the distinguished Senator from Massachusetts for taking the leader- 
ship with respect to this issue and this piece of legislation. I wish 
to express the satisfaction I have had in working with him in ad- 
vancing this measure and now defending i t  and urging the override 
of the President's veto. 

Mr. President, the vote before us this afternoon is, in my opinion, 
one of the most important we will consider during this postelection 
session. 

Throughout the campaign period this fall flowed an increasingly 
visible undercurrent of voter frustration with government and 
politics as usual. Among many signals transmitted by the voting 
public on November 5 was that government has become too big, 
too unresponsive, and too closed to the people it,is supposed to serve. 

Candidates across the Nation were confronted with demands for 
openness and candor to a degree unparalleled in recent years. To 
many observers, these demallds reflect the voters' cynical belief 
that no st of the public's business is concluctcd far from the public's 
eye. 

If this rending is correct-and I believe i t  is-then one of the best 
m-ays to deal with such cynicism is to open up the business of govern- 
ment to greater public scrutiny. Thc legislation before us now-the 
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amendments to the Freedom of Information Act of 1966-4s intended 
to do just that. 

During joint hearings on the Freedom of Information Act held 
last year by Senators Ervin and Kennedy and myself, i t  became 
evident that loopholes in the original 1966 act were interfering sub- 
stantially with the public's right to know. 

The cost of challenging Government secrecy claims in court re- 
mained too great for most citizens to bear. 

Red tape and delay generated in response to a request for informa- 
tion tested both the patience and endurance of the citizen making -
the request. 

And, as demonstrated in the case of Environme.nta1 Protection 
~ ~ e n c yagainst Patsy Mink, there was no mechanism for challenging 
the propriety of classifications under the national defense and foreign 
policy exemptions of the 1966 act. Thus, the mere rubberstamping 
of a document as "secret" could forever immunize i t  from disclosure. 

The legislation before us today is designed to close up the loopholes 
which have led to such abuse of both the spirit and the letter of the 
law. I t  will enable courts to award costs and attorneys' fees to plaintiffs 
who successfully contest agency withholding of information. I t  will 
require agencies to respond promptly to requests for access to in- 
formation, and thereby help bar the stalling tactics which too many 
agencies have used to frustrate requests for information. And most 
importantly, the legislation will establish a mechanism for checking 
abuses by providing for review of classification by an impartial 
outside party. 

These amendments are not just a hasty, patcl~work effort. On the 
contrary, they represent many months of careful study by three 
subcommittees in the Senate, and the Subcommittee on Foreign 
Operations and Government Information in the House. Aqd they 
were sent to the President with the overwhelming support of both 
Houses of Congress. 

Unfortunately, the same President who began his administration 
with a promise of openness, sided with the secret-makers on Lhe 
first big test of that promise. 

The President claims to have several problems with the legislation 
we sent to him. But his major problem goes to the heart of what 
these amendments are all about. 

When the Freedom of Information Act amendments were first 
considered by the Senate, I offered a change which would authorize 
the courts to conduct in camera a review of documents classified by 
the Government to determine if the public interest would be better 
served by keeping the information in question secret or making i t  
available to the public. 

My amendment was a response to the increased reliance by former 
administrations to use national security to shield errors in judgment 
or controversial decisions. 

It was a response as well to the mounting evidence, more recently 
confirmed in tapes of Presidential conversations, that national 
security reasons were deliberately used to block investigations of 
White House involvement in Watergate. 

That amendment was incorporated in tjhe legislation sent to the 
President for his signature. And i t  is primarily that amendment which 
caused the President to veto the legislation. 



The President does not seem to object to the concept of judicial 
review of classified documents. The changes he proposed in returning 
the bill to Congress adopted the same mechanism of in camera review. 

What the President does object to is the standard to be used in 
reviewing such documents. And on this point his proposals would 
deal another setback to the public's right to know. 

The legislation passed by Congress would call for a determination 
by the judge reviewing the documents in question that the documents 
were properly classified, in accordance with rules and guidelines for 
classification set out by the executive branch itself. 

The judge would be required to give susbtantial weight to the 
classifying agency's opinion in determining the propriety of the 
classification. 

The President's counterproposal on this point would make it even 
more difficult to extract information of questionable classification 
from the executive branch. Under his proposal, the court could only 
enjoin an agency from withholding agency records after finding the 
agency had no reasonable basis whatsoever for classifying them in the 
first place. Thus, in spite of the record of abuse, we are being asked 
once again to assume that the Government is right, on the basis of a 
very vague standard indeed, and to accept that the stamp of secrecy is 
challengable only in the most blatant cases of misuse. 

The conflict on this particular point boils down to one basic con- 
cern-trust in the judicial system to handle highly sensitive material. 
The administration seems to feel that only the agency dealing with 
specific information is capable of passing judgment on the 1egit.imacy 
of classification, except in cases where that judgment has been found 
to be grossly inappropriate. 

The bill passed by Congress recognizes that special weight should be 
given agency judgments where highly sensitive material is concerned. 

But that bill also expresses confidence in the Federal judiciary to 
decide whether the greater public interest rests with public disclosure 
or continued protection. 

I cannot understand why we should trust a Federal judge to sort 
out valid from invalid claims of executive privilege in litigation 
involving criminal conduct, but not trust him or his colleagues to 
make the same unfettered judgments in matters allegedly connected 
to the conduct of foreign policy. 

As a practical matter, I cannot imagine that any Federal judge 
would throw open the gates of the Nation's classified secrets, or that 
they would substitute their judgment for that of an agency head 
without carefully weighing all the evidence in the arguments presented 
by both sides. 

On the contrary, if we construct the manner in which courts perform 
this vital review function, we make the classifiers themselves privileged 
officials, immune from the accountability necessary for Government 
to function smoothly. 

A final point that needs to be made about the President's opposition 
to this legislation concerns his claim that the bill is unconstitutional. 

On Tuesday I placed in the Record an opinion I solicited from 
Prof. Philip Kurland on this question. I would like to quote from 
Professor Kurland's letter again, because he has so succinctly a2d 
finally laid the President's claim to rest. 



I mould repeat that the issue between Congress and the President here is not 
whether there is or should be a privilege for military and state secrets. Both are in 
agreement that there should be such a privilege. Nor is the issue between the 
President and the Congress the question whether the federal courts should have 
the power of in camera inspection in order to determine whether the materials 
that are classified should retain their privilege. Both are in agreement that in 
camera inspection is appropriate. The controversy is solely over the question of the 
standard to he applied by the courts in making determinations of availability. 
Congress says that the lnaterials in question must in fact have been properly 
classified in accordance 17 ith the executive's own standards for classification. The 
President 17-ants the secrecy maintained if the court finds a "reasonable," if 
erroneous, bask for the classification. . . I do not see how- it is possible to say 
that the Presidential position is constitutional, but thc congressional position 
unconstitutional. 

The President's charge that this bill is unconstitutional is a serious 
one to make. I hope that my colleagues will not be swayed by it, for 
I believe i t  to be without foundation. 

I n  closing, I want to underscore my feeling that this legislation 
represents a unique opportunity to bring the people of this country 
closer to the facts and figures on which governmental decisions are 
based. 

We must not delay any further the people's opportunitj~ to know 
more about their Government. For too long that opportunity has been 
eroded by not enough candor and too much secrecy. 

The people are saying that they want to know more. I hope that 
by our action today, we will give them that chance. 

The PRESIDING OFFICER(Mr. Biden). Who yields time? 
Mr. HART. If I may have 2 minutes, Mr. President. 
The PZESIDING OFFICER. The Senator from Michigan is recognized. 
Mr. HART.Mr. President, I rise under a very limited request to 

suggest that we be aware that the position of the administration with 
respect to the treatment of disclosure of investigatory files has shifted. 
Initially, and through a very long conference, they insisted that the 
safeguards were inadequate to protect against the identification of an 
informant. Language was incorporated in the conference report to 
insure against that possibility. Now the objection with respect to the 
investigative files is that there is an administrative burden too great 
to be imposed. 

Mr. President, I suggest that the burden is substantially less than 
we would be led to believe by the President's message, but I conclude 
on the point, Mr. President, that the price of some administrative 
inconvenience is not too much to pay to increase public confidence 
in and the accountability of government. That is precisely the issue -
that confronts us. 

Mr. President, in September, when President Ford made his 
forthright assurances of oDenness in Government. I welcomed them 
as anGher sign that a fresh wind was blowing through the White 
House. I did not expect that 2 months later, I would be asking my 
colleagues to override his veto of the Freedom of Information Act 
amendments. 

The veto was even more of a surprise because of the major efforts 
to accommodate the President's views which were made by the 
conferees from the House and Senate in the conference. 

One of the reasons given by the President for his veto is that the 
investigatol-y files amendment which I offered would hamper criminal 
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law enforcement agencies in their efforts to protect confidential 
files. We made major changes in the conference to accommodate 
this concern. 

My amendment to the Freedom of Information Act permits the 
disclosure of investigatory files only after elaborate safeguards are 
met-that is, that disclosure will n o t  

(A) intcrfcre with enforcement proceedings, (B) deprive n person of n right to 
a fair trial or an impartial adjudication, (C) constitute an unwarranted invasion 
of personal privacy, (1))disclose the identity of a confidential source and, in the 
case of a record compiled by a criminal law enforcement authority in the course 
of a criminal investigation, or by an agency conducting a lawful national security 
iiitelligence investigation, confidential information furnished only by the con
fidential source, (E) disclose investigative techniques and procedures, or (F) en
danger the life of physical safety of law enforcement per personnel;. 

After lengthy negotiations during the conference on the bill, the 
Justice Department apparently agreed that these safeguards are 
adequate. The major change in conference was the provision which 
permitsaw _enf2rcem ent agencies to withhold ~ - i E E i a T i n f  orma
tion fu=iXed& by a-c_og@gn_tial source". In other words, the 
agency n o m y  can withhold information which would disclose the 
identity of a confidential source but also can provide blanket protection 
for any information supplied by a confidential source. The President 
is therefore mistaken in his statement that the FBI must prove that  
disclosure would reveal an informer's identity; all the FBI has to 
do is to state that the information was furnished by a confidential 
source and i t  is exempt. In  fact, this protection was introduced by 
the conferees in response to the specific request of the President in a 
letter to Senator Kennedy during the conference. All of the conferees 
endorsed the Hart amendment as modified. 

Now the administration has shifted its ground and argues that 
compliance with the amendment will be too burdensome. Specifically 
the President's message singles out investigatory files for exemption 
from the amendment's command that "any reasonably segregable 
portion of a record shall be provided-after deletion of the portions 
which are exempt." The Presidential substitute allows the agency to 
classify a file as a unit without close analysis, alleging that the time 
limits and staff resources are inadeauate for such intensive analvsis. 
This would allow an agency to withhold all the records in a file if 
any portion of i t  runs a f~~ lOf thes&Egu%TZXoVe~r t i~precisely 
this opportunity to exempt wholZ-gleS w%ii-@VG an agency incentive 
to commingle various information into one enormous investigatory 
file and then claim i t  is too difficult to sift through and effectively 
classify all of that information. 

This "contamination technique" has been widely used by agencies 
to thwart access to publicly valuable information in their files. If 
investigatory files are unique in terms of length and complexity, an 
agency's logistical difficulty in conducting a thorough analysis would 
strongly influence a court to extend the time for agency analysis, as 
is authorized by the bill. Therefore, a procedure is already available 
to provide for accurate and thorough analysis. 

I t  is important that this country have a strong freedom of informa- 
tion law that will make it possible for the public to learn of such activi- 
ties-and to learn of them as quickly as possible. 

Finally, we should remember that these amendments were neces- 
sary because the agencies have not made a good faith effort to comply 



with the act. The President is asking that the agencies be given more 
discretion, not less, to undermine the act. 

The American Civil Liberties Union which has studied the FBI's 
response to requests for historical information from scholars over the 
last 2 years. The ACLU concludes that the FBI's historical records 
policy has been a dismal failure, In  case after case, significant historical 
research has been curtailed by administrative restrictions which often 
seem arbitrary and unnecessary and heavy costs of time and money 
have been imposed on the persons requesting access. One example 
will suffice: 

Prof. Sander Gilman, chairman of the Department of German 
Literature at  Cornell University, is preparing a biography of the 
German playwright and peot, Bertolt Brecht. On December 14, 1973, 
the FBI responded to Gilman's request for access to Brecht materials 
by informing him that it had "approximately 1,000 pages" in its files 
on Brecht, and stating initially that if Gilman would "submit letters 
from Brecht's heirs granting their approval" to his research, the FBI 
would provide him with the materials at a "processing" cost of $160. 

On January 16, 1974, Professor Gilman sent the Bureau a deposit 
and a letter to him from Brecht's only son, dated a week earlier, 
stating that the son had "no objection to your use of FBI files on my 
father.'' Two months later the FBI provided Gilman with 30 heavily 
deleted pages from its Brecht files as the "ha1  disposition" of his 
request. I t  refused to produce the bulk of the files on the ground that 
Gilman had not provided the Bureau with written authorization from 
the heirs of each of the hundreds of persons-many of them public 
figures, such as Thomas Mann-whose names appear in the files. 
Included within the 30 pages-3 percent of the entire file, for which 
Gilman paid $40, were 8-10 magazine and newspaper clippings on 
Brecht's well-publicized travels in the United States. 

The President's objection to the Hart amendment, as was the ob- 
jection to the time limits is one of degree. In  light of the fact that 
"[tlhe FOIA was not designed to increase administrative efficiency, 
but to guarantee the public's right to know how the government is 
discharging its duty to protect the public interest," Wellford v. Hardin, 
444 F. 2d 21,24 (1971) disclosure of severable portions of investigatory 
documents does not appear to create an unreasonable burden. 

In conclusion, the agencies will not be overburdened for the follow- 
ing reasons: 

First. The agencies will be able to charge search and copying fees- 
up to $5 an hour, 10 cents per page-which will, in most cases be more 

I 
than enough to discourage frivolous requests; 

Second. The Hart amendment has six pigeonholes into which the 
agencies can place information that they do not want to release. I t  
is reasonable to expect that they will h d  plenty of scope in these 
excuses for nondisclosure to keep them from being overburdened by 
public requests for access to their files; 

Third. The fact that the agencies can withhold information furnished 
by a confidential source relieves it of the burden of showing that 
disclosure would actually reveal the identity of a confidential source; 

Fourth. The clauses providing for "segregation of records" and 
"search fees" are ambiguous and doubtlessly will be subject to litigation. 
If the requests. prove unnecessarily burdensome, I suspect that the 



agencies will find a sympathetic ear in the courts when the time comes 
for interpreting those sections. 

If the agencies can show after 6 months or so that the cost threshold 
is inadequate and that the benefits from disclosure are outweighted 
by their cost, I would support supplemental appropriations for the 
additional staff and if necessary an amendment to the act to permit 
the agency more discretion in assessing fees for extraordinary requests. 

Finally, we must keep our sense of proportion in considering the 
President's objections to the Freedom of Information Act amend- 
ments. No one suggests that our citizens' right to know about their 
Government can be protected without some cost. I t  is my conviction 
that, in the aftermath of Watergate and the recent disclosures about 
the FBI's counter-intelligence activities, the price of some administra- 
tive inconvenience is not too much to pay to increase public confi- 
dence in-and the accountability of-Government. 

This conviction has been bolstered by recent disclosures that the 
Nixon White House instigated Internal Revenue Service investigations 
of social action groups on the left and in the black community. As the 
Washington Post noted, 

The absurdity of the exercise is illustrated by the fact that the Urban League 
was among the targets, lumped in as "radical" along with several social organiza- 
tions that hardly merit either the label or the attention they were given by IRS. 

The tax laws were not intended to be used for poli'tical harassment. 
The interesting point about these disclosures is that they were made 
possible by the utilization of the Freedom of Information Act. 

Second, the Justice Department recently released a report on the 
operations of the counter intelligence operations of the FBI. Much 
of this information about the use of dirty tricks against the far left 
and the far right had been revealed earlier this year, again because 
of action taken under the Freedom of Information Act. 

Mr. President, I urge that the Senate override the veto. 
The PRESIDING OFFICER. Who yields time? 
Mr. HRUSKA. Mr. President. I yield myself 4 minutes. 
Mr. President, I supported the freedom of information bill as it 

was reported out of the Senate Judiciary Committee. I t  was-and 
is-my belief that amendments to the Freedom of Information Act 
are necessary to remove the obstacles to full and faithful compliance 
with the mandate of the act to grant citizens the fullest access to 
records of Federal agencies that the right of privacy and effective 
Government will permit. 

The bill was amended on the floor, however, in a way that could 
open confidential files to any person who requested them a t  the ex- 
pense of our Nation's interest in foreign relations and defense and 
every individual's interest in law enforcement, the right of privacy 
and of personal security. Because of these amendments, the President 
was compelled to veto this bill. 

I. DEFENSE AND FOREIGN RELATIONS INFORMATION 

The f i s t  objectionable feature of the bill concerns the review of 
classified documents. It is important to stress just what is and what 
is not the issue here. The issue is not whether a judge should be 
authorized to review classified documents in camera. As reported by 



a unanimous Judiciary Committee,, the bill contained a provision 
which enabled the courts to inspect classified documents and review 
the justification for their classification. And the President, in his veto 
message, stated that he was prepared to accept such a provision. 

No, the issue is not whether a court should be able to question an 
agency's decision to affix a classification stamp to a document. Instead, 
the issue is whether this judicial scrutiny should be unchecked. I t  is 
one thing to empower a court to review a document to determine 
whether the executive's decision to classify was arbitrary or clearly 
unreasonable. It is patently different to authorize a court to determine 
in the first instance whether a document should be classified or re- 
leased to the public. The courts have the facilities and expertise to 
review executive determinations but they do oot have the facilities or 
expertise to make executive determinations. That is the sole province 
of the executive branch. 

The vetoed bill does not check judicial authority. There are no 
standards, such as guarding against the arbitrary and capricious, or 
requiring a reasonable basis, to guide the judge's decision. The judge 
can disclose a document even where he finds the classific?tion to be 
reasonable if he also finds that the plaintiff's case for disclosure is 
equally reasonable. This is not the general rule in cases of court 
review of any regulatory body or executive agency. 

It is clear that the President has a "constitutionally based" power 
to withhold information the disclosure of which could impair the 
President's conduct of oui foreign relations or maintenance of our 
national defense. As Justice Stewart observed in New York Times v. 
United States, 403 U.S. 713, 729-30 (1971): 

It is clear to me that it is the constitutional duty of the Executive---as a matter 
of sovereign prerogative and not as a matter of law as the courts know lam- 
through the promulgation and enforcement of executive regulations, to protect 
the confidentiality necessary to carry out its responsibilities in the fields of 
international relations and defense. 

I n  C.& S. Air Lines v. Waterman Corp., 333 U.S. 103, (1948), the 
Supreme Court stated that the: 

President . . . possesses in his own right certain powers conferred by the 
Constitution on him as Commander-in-Chief and as the Nation's organ in foreign 
affairs. 

Acting in these capacities, the Supreme Court added: 
The President has available intelligence services whose reports are not and 

ought not to be published to the world. 

Just this past summer, in a unanimous decision in the United 
States v. Nixon case, 94 S.Ct. 3090, 3108 (1974), the Supreme Court 
expressly recognized that the President has a "constitutionally based" 
power to withhold information the disclosure of which could impair 
the effective discharge of a President's responsibility. As the Court 
stated: 

As to these areas of Art. I1 duties (military or diplomatic secrets) the courts 
have traditionally shown the utmost defence to residential responsibilities . . . 
Nowhere in the Constitution, as we have noted earlier, is there any explicit 
reference to a privilege of confidentiality, yet to the extent this interest relates to 
the effective discharge of a President's powers, i t  is constitutionally based. 

Another recent court decision, United States v. Marchetti, 466 F.2d 
1309 (4 Cir. 1972) is particularly noteworthy. The Court summarized 
the law in this area as follows: 



Gathering intelligence information and the other activities of the Agency, 
including clandestine affairs against other nations, are all within the Preszdent's 
constitutional responsibzlzties for the security 0.f the Nation as the Chief ExeCutive 
and as Commander in Chief of our Armed forces. Const., art. 11, 5 2. Citizens 
have the right to criticize the conduct of our foreign affairs, but the Government 
also has the right and the duty t o  strive for internal secrecy about the conduct of 
governmental affairs in areas in which disclosure m a y  reasonably be thought to be 
inconsistent with the national interest. . . (Emphasis supplied.) 466 F. 2.d a t  1315. 

I t  is clear then that the Constitution vests in the Chief Executive 
the authority to maintain our national defense and to conduct our 
foreign relations. It is also clear that in order to discharge these 
responsibilities effectively, the President must take measures to insure 
that information the disclosure of which would jeopardize the mainte- 
nance of our national or the conduct of our foreign relations is not 
disclosed to all the world. 

From these two points, it  should also be clear that an attempt to 
empower a judge to determine, on his own, whether this same type of 
information should be disclosed to the public infringes on the con- 
stitutional power of the President to maintain our national defense and 
conduct our foreign relations. To authorize a court to make its own 
decision whether a document should be classified is to empower a 
court to substitute its decision for that of the agency and, in certain 
cases, the President. 

Attempts to grant courts unfettered powers of judicial scrutiny 
of classified documents have been criticized in several recent law 
reviews. The 1974 Duke Law Journal, in an article on "Developments 
Under the Freedom of Information Act-1973," states that the 
amendment of the Senator from Maine [Senator Muskie] unduly 
infringes upon the privilege of the Executive to protect national 
secrets: 

In  this regard. Senator Muskie recently proposed an amendment to the FOIA 
which would broaden the scope of de novo judicial review. Pursuant to the proposed 
amendment a court would be inipowered to question the Executive's claim of 
secrecy by examining the classified records in camera in order to determine 
whether "disclosure would be harmful to the national defense or foreign policy 
of the United States." This proposal, however, extends judicial authority too far 
into the political decision-making process, a field not appropriately within the 
province of the courts. A more satisfactory legzslative solutzon would be a judicial 
procedure which would not undu ly  restrict the Executive's prerogative to determine what 
should remain secret in the national znterest but which would szmultaneously provide a 
limited judicial check on  arbitrary and capricious executive determinations. An 
acceptable compromise of these competing interests might be a procedure whereby 
the agency asserting the privilege would separately classify each document and 
portions thereof and prepare a detailed itemization and index of this classification 
scheme for the court. Thus ,  the court could adequately ascertain whether the claim of 
privilege was based upon  a reasoned detemnination rather than a n  arbitrary c1assi;fica- 
t ion without subjecting the material to in camera scrutiny. Such a procedure would 
prevent indiscrzminate and arbitrary classifLcation yet not unduly  infringe upon  the 
privilege of the Executive to protzct national secrets. (Emphasis supplied.) 74 Dulre 
L.J. 258-259. \ 

The Columbia Law Review's June 1974 issue, in a comprehensive 
study entitled "The Freedom of Information Act: A Seven Year 
Assessment," says : 

T o  advocate some form of judicial scrutiny i s  not to say that power should be un
checked. That a court should assume the burden of declassifying documents seems 
altogether improper. Judgments as to the independent classification of genuinely 
secret information should be left to the executive. Little can be said, however, for 
exempting from disclosure non-classified information solely because of its physical 
nexus with a classified document. To assign to the judiciary the function of 



winnowing the state secret from the spuriously classified document does violence 
neither to the language of the Act as an integrated statute, nor to the declaration 
of policy implicit in the first exemption. Even conceding that  excising interspersed 
but non-secret from secret matter necessarily implies the exercise of some sub- 
stantive judgment, this does not amount to a de facto power of declassification. 
Only materials that would not have been independently classified as secret should be 
deleted and disclosed on the court's initiative. I n  close cases, the court, cognizant of 
the "delicate character o f  the resvonsibilitu o f  the President i n  the conduct o f  foreian 
affairs," should defer to-the executive deteimikation of secrecy. (Emphasis sipplied.) 
74  Col. L. Rev. 935. 

A "Developments in the Law-Note on National Security" by the 
Harvard Law Review reaches the same conclusion. I n  discussing the 
role of the courts in reviewing classification decisions, i t  states that- 

There arelimits to the scope of review that  the courts are competent to exercise. 

And concludes that- 
A court would have difficulty determining when the public interest in disclosure 

was sufficient to require the Government tadivulge information notwithstanding 
a substantial national security interest in secrecy. 85 Harvard Law Review 
1130, 1225-26 (1972). 

Mr. President, every practitioner in administrative law knows 
that judicial review of agency decisions is not unlimited. The courts 
review agency decisions to determine whether they are reasonably 
based or whether they are arbitrary or capricious. This enrolled bill 
would establish a different type of review, however. I t  would empower 
a court to substitute its own decision for that of the agency. This is 
not review of agency decisions but the making of the decision itself. 

I simply cannot understand why a different standard should be 
applied to agency decisions to classify certain documents. 

By conferring on the courts unchecked powers to declassify 
documents, the enrolled bill is not only unwise but apparently also 
unconstitutional. 

11. LAW ENFORCEMENT INVESTIGATORY INFOR?vIATION 

The second issue relates to the criminal and civil files of law enforce- 
ment agencies. The confidentiality of countless law enforcement files 
containing information of the highest order of privacy is jeopardized 
by this bill. At stake here is not simply the issue of effective law en- 
forcement but the individual's right to privacy assurance of personal 
security, and to be secure in the knowledge that information he 
furnishes to a law enforcement agency will not be disclosed to anyone 
who requests it. 

The enrolled bill requires the FBI and other law enforcement 
agencies to respond to any person's request for investigative informa- 
tion by sifting through pa es and pages of files within strict limits. If 
the agency believes that information must be withheld from the public, 
i t  must prove to a court line-by-line that disclosure would disclose the 
identity of a source or confidential information furnished by him, 
would impair the investigation or would constitute an invasion of 
personal privacy. 

Mr. President, it  is extremely difficult if not impossible to prove 
that information, if disclosed, would invade a person's privacy or 
would impair the investigation. The magnitude of such a task and the 
standards of harm that are defined in the amendment create serious 
doubt as to whether such a provision is workable aside from its 



questionable wisdom. Where the rights of privacy and personal 
security are a t  stake, measures should not be adopted that even tend 
indirectly to undermine these fundamental rights. 

Mr. President, the issue here does not involve a denial or rejection 
of "freedom of information." This concept has the active support of 
most, if not all of us. 

The real issue relates to the provisions for determining how the 
right to know can be exercised without impairing the effective opera- 
tion of our Government and also infringing the rights of privacy and 
security. 

Mr. President, as I stated at  the outset, I believe that amendments 
to the Freedom of Information Act are necessary. Freedom of infor- 
mation is basic to the democratic process. I t  is elementary that the 
right of the citizen to be informed about the actions of his Government 
must remain viable if a government of the people is to exist in practice 
as well as theory. 

Yet, it is also elementary that the welfare of our Nation and that 
of its citizens may require that same information in the possession of 
the Government be held in the strictest confidence. The right to know 
must be balanced against the right of the individual to privacy. 
Likewise the right to know must be balanced against the interest of 
our Nation to conduct successful foreign relations and to maintain 
our military secrets in confidence. 

I cannot support the enrolled bill because it emphasizes the right 
to know to the detriment of the right of privacy and security and the 
interests of us all in a responsive government. These interests must 
be accommodated. One cannot be elevated above the others because 
all of these interests are so important. 

The enrolled bill does not balance and protect all of these interests. 
Therefore, I urge my colleagues to vote to sustain the veto of the 
President. And, in turn, I urge my colleagues to reenact the bill with 
the amendments proposed by the President so that we will have legis- 
lation that balance and protects all of the interests while insuring the 
fullest responsible disclosure of Government records. Such a bill is 
S. 4172, introduced by the Senator from Pennsylvania (Mr. Scott) 
and now pending. 

Its provisions will improve the present statute on making Govern- 
ment held information available, without violating the Constitution, 
and yet in a fashion that will not result in interrupting orderly and 
effective conduct of the Nation's business. I t  will protect the privacy 
and personal security of those who cooperate with the State and 
Justice Departments by furnishing necessary, vitally needed informa- 
tion. I t  will enable law enforcement to proceed without impairment in 
that it will instill in informants the necessary confidence that they 
will not be endangered by disclosure. S. 4172 should be enacted. 

The veto should be sustained. 
The PRESIDING OFFICER.Who yields time? 
Mr. HRUSKA. I yield 4 minutes to the Senator from Ohio. 
Mr. TAFT. Mr. President, I appreciate the Senator's yielding, and 

I appreciate also the, I. think, good sense and reasonableness of his 
approach in his remarks. 

Mr. President, I intend to vote to sustain the veto of the President. 
I n  casting this vote, I want to make i t  clear that I am not less com- 
mitted to the right of the public to know the actions of their Govern- 



inent than any other advocate of democratic government. In  this 
regard, I voted for final passage of the bill during Senate floor con- 
sideration although I urged my colleagues to approve i t  without 
amendment in accordance ~vith the Judiciary Cornnittee's recom
mendations. 

Freedom of iliforma5ion is the hallmark of a clemoeratic society. It 
is elementary that the people cannot govern themselves-that thir 
cannot be a Government of the people-if the people cannot know 
the actions of those in whom they trust to discharge the functions 
of Government. 

But, Mr. President, the right to know, like any other right, cannot 
be exercised at  the expciise of other rights that are also fundamental. 
Some information in the possession of the Government must be held 
in the strictest confidence. For example, the individual's right of 
privacy requires that certain inforn~ation collected by the Gorem- 
ment in either census reports or law enforcement investigations must 
be protected from disclosure. Information bearing on our Nation's 
endeavors to pursue peace through negotiations with foreign nations 
must also be held in confidence if the discussions are to be frank and 
complete. And, of course, our military secrets must be safeguarded. 

I n  this respect, the President objects to, and I voted against, the 
floor amendment offered by Senator Muskie on May 30, 1974, which 
granted a court the authority to disclose a classified document even 
where there is a reasonable basis for the classification. Most courts 
are not knowledgeable ia sensitive foreign policy and national defense 
considerations that must be weighed in determining whether material 
deserves, or indeed, requires classification. 

I am sure those of us in the Senate who take a part in the naming and 
selection of those who are to serve in judicial capacities in the courts 
around the country do not-select those men for their knowledge of 
military matters and national security, or even foreign affairs. We 
choose them for their legal expertise to judge, in accordance with 
standards established by law, as to just what the application of the 
law ought to be to situations; but not to give judgment themselves, 
Lo make the decisions, in areas properly reserved by the Constitution 
to the other branches of the Government. 

Notwithstanding this fact, the bill, as passed, calls for a de novo 
weighing of all these factors by the court which creates confusion 
and vagueness and, in my view, will not serve the interests of clear 
legislation or assist in the process of making available sensitive 
classified materal. 

I preferred the Judiciary Committee's approach to this problem 
which compelled a court to determine if there is a reasonable basis 
for the agency classification. If there is a reasonable basis, then the 
document would not be disclosed. Certainly the standard "reasonable 
basis" is not vague, i t  having been applied in our judicial system for 
centuries. This standard and procedure correctly accord foreign policy 
and national defense considerations special recognition and provides 
the executive branch with sufficient flexibility in dealing with these 
sensitive matters. 

Mr. President, we must recognize the competing interests in dis- 
closure and confidentiality. While a judge should be able to review 
classified documents to determine whether there is a reasonable basis 
for the classification, he should not be empowered to second-guess 



foreign policy and national defense experts. While a law enforcement 
agency should not be authorized to hide all types of information, i t  
should be given the tools to protect information the disclosure of 
which could likely invade a person's privacy, or impair the inves- 
tigation.

I believe that the competing interests in disclosure and confi
dentiality are accommodated only if the enrolled bill is amended with 
the changes proposed by the President. 

The Senate and the House of Representatives should have no 
trouble in doing that. I t  is, therefore, my hope that the veto of the 
enrolled bill is sustained so that we can reenact this legislation with 
necessary amendments. 

The PRESIDING OFFICER. Who yields time? 
Mr. KENNEDY. Mr. President, how much time remains? 
The PRESIDING OFFICEE. The Senator from Massachusetts controls 

13 minutes. 
Mr. FENNEDY. I yield myself 3 minutes. 
I ask unanimous consent that Dorothy Parker of Senator Fong's 

staff be accorded the privilege of the floor during the consideration 
of this matter. 

The PRESIDING OFFICER. Without objection, i t  is so ordered. 
Mr. KENNEDY. Mr. President, the Senator from Michigan has 

correctly stated the situation which occurred with respect to his 
amendment to this legislation which was adopted on the floor. His 
amendment initially protected against the disclosure of the identity 
of an informer. We decided in conference, however, as a result of a 
specific request from the President, to change that to protect con
fidential sources, which broadened i t  and provided a wider degree 
of protection. 

Then we also provided that there be no requirement to reveal not 
only the identity of a confidential source, but also any information 
obtained from him in a criminal investigation. The only source in- 
formation that would be available would be that compiled in civil 
investigations. The arguments made about this particular issue 
today sounded like arguments directed more toward the initial amend- 
ment of the distinguished Senator from Michigan rather than actually 
to the resulting language that emerged from the conference. 

I might add parenthetically, Mr. President, that this was actually 
language suggested by the distinguished Senator from Nebraska 
in behalf of the administration. So it really could not be all that bad. 

On the second question, Mr. President, which the Senator from 
Ohio mentioned, and which has been discussed here with respect to 
the examination in camera of certain information, the Senator from 
Maine, I think, has provided a rather complete response in his state- 
ment which makes the record complete. But it is important to note that 
today judges are examining extremely sensitive information and 
carrying out that judicial review responsibility very well. We can 
think of recent cases-the Pentagon Papers case, the Ellsberg case, the 
Watergate case, the Keith case where the key issue involved national 
security wiretaps, the Knopf case involving CIA material in a book 
written by a former CIA official-where courts have met these re- 
sponsibilities, and have been extremely sensitive to the whole question 
of national defense and national secllrity. 



I mention at  this point here what the Supreme Court said in the 
Keith case. The Court said: 

We cannot accept the Government's argument that internal security matters 
are too subtle and complex for judicial evaluation. Courts regularly deal with 
the most difficult issues of our society. There is no reason to believe that federal 
judges will be insensitive to or uncomprehending of the issues involved in domestic 
security cases. 

This is important : 
If the threat is too subtle or complex for our senior law enforcement officers to 

convey its significance to a court, one may question whether there is probable 
cause for surveillance. 

Mr. President, on both of these matters I want the record to be 
extremely clear that, in our Administrative Practice Subcommittee, 
the full Judiciary Committee, and on the Senate floor, they were 
considered in great detail. They were the principal matters discussed 
in the course of the conference. 

We have been extremely sensitive to these objections raised by the 
administration and, it seems to me, the bill we are considering is a 
reasonable accommodation of the views of the administration. How- 
ever, i t  also carries forward the central thrust of the legislation passed 
by the Senate. I would hope those arguments which have been made 
in opposition to those provisions would be rejected. 

If I may, I would like to yield 3 minutes to the Senator from Ten- 
nessee and then to the Senator from North Carolina. 

Mr. BAKER.Mr. President, I thank the distinguished senior Senator 
from Massachusetts for yielding. 

Mr. President, events of the past 3 years have dealt harshly with 
the concept of "secrecy" in Government. We have witnessed two 
national tragedies-Watergate and the Vietnam war-which might 
not have occurred, and surely would have suffered an earlier demise 
had not the President and his advisers been able to mask their actions 
in secrecy. 

This experience, coupled with my belief in the axiom that "sunshine 
is the most effective disinfectant," prompted my support for H. R. 
12471, the Freedom of Information Act Amendments of 1974. I regret 
that President Ford returned this legislation to the Congress without 
his approval, and I shall vote to override his veto. While I believe that 
the President's action was taken in good faith, I particularly disagree 
with his proposal that judicial review of classified documents should 
uphold the classification if there is a reasonable basis to support it. 

During my tenure as a member of the Senate Select Committee on 
Presidential Campaign Activities, I reviewed literally hundreds of 
Watergate-related documents that had been classified "secret" or 
"top secret" or the like. I t  is my opinion that at  least 95 percent of 
these documents should not have been classified in the first place and 
that the Nation's security and foreign policy would not be damaged in 
any way by public disclosure of these documents. Yet, despite several 
formal requests by the Senate Watergate Committee, the Central 
Intelligence Agency, in particular, has declassified these documents 
and evinces no intent of so doing. 

I n  short, recent experience indicates that the Federal Government 
exhibits a proclivity for overclassification of information, especially 
that which is embarrassing or incriminating; and I believe that this 
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trend would continue if judicial review of classified documents applied 
a presumption of validity to the classification as recommended by the 
President. De novo judicial determination based on in camera inspec- 
tion of classified documents-as provided by the Freedom of Infor- 
mation Act amendments passed by the Congress-insures confi
dentiality for genuine military, intelligence, and foreign policy 
information while allowing citizens, scholars, and perhaps even Con- 
gress access to information which should be in the public domain. 

In  balancing the minimal risks that a Federal judge might disclose 
legitimate national security information against the potential for 
mischief and criminal activity under the cloak of secrecy, I must 
conclude that a fully, informed citizenry provides the most secure 
protection for democracy. 

Consequently, I urge that the veto of H.R. 12471 be overridden. 
The PRESIDINGOFFICER.Who yields time? 
Mr. KENNEDY.I yield 3 minutes to the Senator from North 

Carolina 
Mr. ERVIN. Mr. President, the executive agencies of the U.S. Gov- 

ernment remind me of a young lawyer in Charlotte, N.C. Years ago 
he brought suit for damages against Western Union Telegraph Co. 
Mr. C. W. Tillotson, a very eminent lawyer, represented the telegraph 
company, and he filed a motion to require the plaintiff to make his 
complaint more specific. 

The judge who had to pass on the motion happened to see this 
young lawyer and suggested to him that he go ahead and make his 
complaint more specific in the respects that had been asked for. 
The young lawyer told the judge he would not do it. 

He said: 
If Mr. Tillotson is going to want me to tell him what this lawsuit is all about 

he is just a damn fool. 

Every time the Congress of the American people or the American 
press seek information from the executive branch of Government 
they have an equivalent reply in most cases from the executive 
branch of the Government. 

For some reason that begs understanding, the executive branch of 
the Government thinks that the American people eught not to know 
what the Government is doing. 

I have been a believer in the right of the people to know what the 
truth is about the activities of their Government. For that reason I 
supported the original Freedom of Information Act of 1966. We 
had a good bill when we started out. But, as a result of the limitations 
and exemptions that were inserted in the bill and, as a result of the 
reluctance of the executive branch of the Government to observe 
that part of the bill which survived, the existing law is totally in- 
effective for the purpose that was sought to be accomplished. 

Now, the distinguished Senator from Massachusetts just stated 
what I think is the truth about this matter. Every one of the objec- 
tions which were set forth by the President in his veto message was 
considered at  length by the Senate committee during the original 
hearings on the bill. They were considered minutely and carefully 
by the conference committee. Every one of those legislators who, 
after all, are the people who are supposed to enact our laws, came 
up with, a majority of them came up with, the conclusions that  



these objections did not merit the defeat of the bill or the alteration 
of the bill. 

I ask unanimous consent that a copy of the letter written on 
October 31, 1974, by the distinguished Senator from Maryland 
(Mr. Mathias), the distinguished Senator from New Jersey (Mr. Case), 
the distinguished Senator from New York (Mr. Javits), the dis- 
tinguished Senator from Tennessee (Mr. Baker), the distinguished 
Senator from Massachusetts (Mr. Kennedy), the distinguished 
Senator from Maine (Mr. Muskie), the distinguished Senator from 
Michigan (Mr. Hart), and myself be inserted in the Record at this 
point. 

There being no objection, the letter was ordered to be printed in 
the Record, as follows : 

WASHINGTON,D.C., October 31, 1974. 
DEAR COLLEAGUE: We are enlisting your support to override President Ford's 

veto of the Freedom of Information Act Amendments (H.R. 12471) when the 
Congress returns from the current recess. We believe that this veto is unjustified 
and urge that  the legislation be enacted as previously approved by Congress. 

The 1966 Freedom of Information Act has worked neither efficiently nor 
effectively. There are loopholes in the statute. Agencies have engaged in delaying 
and obstructionist tactics in responding to requests for government information. 
The Freedom of Information Act Amendments will facilitate public access to 
information, while preserving confidentiality where appropriate. 

The President has proposed numerous specific changes to this legislation. 
Similar proposals were made by government agencies time and again over the 
past year and a half. These proposals were considered, they were debated, and in 
the end they were rejected during the legislative process. 

The President has suggested that the Freedom of Information Act Amendments 
pose a threat to our national security because they do not sufficiently restrict 
federal court review of esecutive classification decisions. As an alternative, the 
President has proposed that courts be allowed to require disclosure of classified 
documents only if the agency had no reasonable basis whatsoever to classify 
them. We do not believe a secrecy stamp should be that determinative. 

We believe that the approach taken in the Amendments is the correct one. 
Federal courts should have the authority to review agency classification of docu- 
ments and make their findings on the weight of the evidence. 

The Executive writes the classification rules, since documents are classifled 
under an Executive order, not a statute. A federal judge should be empowered 
to review classification decisions as an objective umpire, and he should determine 
n-hether Executive branch officials have complied with their own rules. This 
iq consistent with administrative due process and the tradition of checks and 
balances. We are confident that the legislation poses no threat to  this nation's 
security interests. 

The President has also decried the possibility of an administrative burden 
placed on law enforcement and other agencies by the new amendments, although 
we are pleased to note that he did not object to the opening of somenew investiga- 
tory materials t o  the public. We believe, however, that the additional delays, 
charge?, and exclusions requested by the President do more than alleviate ad- 
miniqtrative burden-they would effectively bar access to some records by the 
presq, the nonaffluent, and the scholar. 

Freedom of, Information is too precious a right to be sacrificed to false economy. 
Like due process, it  may carry some cost; but that is a cost to be borne by a11 
Americans who would keep our government open and accountable and responsible. 

Government agencies universally opposed original enactment of the Freedom 
of Information Act in 1966, and they likewise opposed enactment of amendments 
to the Act this year. As a practical matter, with our heavy workload for the 
remainder of this session and continuing agencv hostility to  any strengthening 
of the Information Act, failure to override the President's veto next month will 
result in postponement of any improvements to the Act for a substantial period 
of time. 

We have too recently seen the insidious effects of government secrecy run 
mml~ant. Enactment of H.R. 12471 can do much to open the public's business to 
public scrutiny, while providing appropriate: safeguards for materials that should 



remain secret. We therefore urge you to join us when Congress returns in voting 
to enact the Freedom of Information Act Amendments over the President's veto. 

Sincerely, 
CHARLESMcC. MATHIAS, Jr., CLIFFORD P. CASE, JACOB K. JAVITS, 

HOWARDH. BAKER, Jr., EDWARD M. KENNEDY, S. MUSKIE, EDMUND 
PHILIPA. HART, SAM J. ERVIN, Jr. 

h4r. ERVIN.Mr. President, I ask unanimous consent that an edi- 
torial from the Washington Post dated November 20, 1974; and the 
speech I made on the bill be printed in the Record. I thank the Senator 
from Massachusetts. 

There being no objection, the editorial and speech were ordered to 
be printed in the Record, as follows: 

Just before the election recess, President Ford used his power of veto and sent 
back to the Congress a piece of very important legislation, the 1974 amendments 
to the Freedom of Information Act. Those amendments were important because 
they strengthened a law that was fine in principle and purpose but poor in practical 
terms. The Freedom of Information Act had been enacted in 1966 in the hope of 
making it possible for the press and the public to obtain documents from within 
government to which they are entitled. Because of cumbersome provisions of the 
act, however, obtaining such information proved very difficult. 

This year, after long hearings, much haggling between House and Senate and 
two resounding votes, a series of amendments was ready for presidential signature. 
They shortened the amount of time a citizen would be required to wait for the 
bureaucracy to produce a requested document. They removed some restrictions 
on the kinds of information that could be obtained; and they placed sanctions on 
bureaucrats who tried to keep information secret that should be released in the 
public interest. In light of President Ford's previous statements in support of 
openness in government, i t  was assumed that the President would welcome this 
legislation and sign it into law. Instead, sadly, Mr. Ford yielded to the arguments 
of the bureaucracy and vetoed the legislation. 

Since then, a number of journalists' and citizens' groups have criticized that 
action by the President and urged Congress to override the veto. Today in the 
House and tomorrow in the Senate, those votes are scheduled to take place. We 
would urge a strong vote in support of the legislation, particularly in light of two 
recent disclosures made possible by the Freedom of Information Act. 

Recently, a Ralph Nader-supported group on tas  reform turned up the fact 
the Nixon White House instigated Internal Revenue Service investigations of 
social action groups on the left and in the black community. The absurdity of the 
exercise is illustrated by the fact that the Urban League was among the targets, 
lumped in as "radical" along with several social organizations that hardly merit 
either the label or the attention they were given by IRS. As we have had occasion 
to say in the past, the tax laws were not intended to be used for political harass- 
ment. The interesting point about these latest disclosures is that they were made 
possible by the utilization of the Freedom of Information Act. 

In the same vein, the Justice Department released a report earlier this week 
on the operations of the counter intelligence operations of the FBI. hfuch of this 
information about the use of dirty tricks against the far left and the far right 
had been revealed earlier this year, again because of action taken under the 
Freedom of Information Act. Attorney General William Saxbe felt compelled, on 
the basis of what the Justice Department had been forced to release about the 
program, to order a study of what the FBI had done. Mr. Saxbe found aspects of 
the program abhorrent. But FBI director Clarence 14.  Kelley actually defended 
the practices of his predecessor, J. Edgar Hoover. This is a good example of how 
important it is that this country have a strong Freedom of Information law that 
will make it possible for the public to learn of such activities-and such attitudes 
on the part of officials in sensitive and powerful jobs-and to learn of them as 
quickly as possible. 

The Freedom of Information Act is not a law to make the task of journalists 
easier or the profits of news organizations greater. It is, in other words, not 
special interest legislation in the sense that  the term is ordinarily used. It is special 
interest legislation in that it is intended to assist the very special interest of the 
American people in being better infornlc!d about the processes and practices of 
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their government. This is a point President Ford's advisers missed badly a t  the 
time of the veto. One of them is alleged to have said that if the President vetoed 
the bill, "who gives a damn besides The Washington Post and the New York 
Times?" The truth of the matter is that  this legislation goes to the heart of what 
a free society is about. When agencies of government such as the FBI and IRS  
can engage in the kind of activity just revealed, it is serious business. That's why 
we should all give a damn-especially those who are to cast their votes today 
and tomorrow. 

Mr. President, I rise in support of this amendment. I t  seems to me that we 
ought not to have artifical weight given to agency action, which the bill in its 
present form certainly would do. 

It has always seemed to me that all judicial questions should be determined 
de novo by a court when the court is reviewing agency action. One of the th ine  
which has been most astounding to me during the time I have served in the 
Senate is the reluctance of the executive departments and agencies to let the 
American people know how their Government is operating. I think the American 
people are entitled to know how those who are entrusted with great governmental 
power conduct themselves. 

Several years ago the Subcommittee on Constitutional Rights, of which I 
have the privilege of being chairman, conducted quite an extensive investigation 
of the use of military intelligence to spy on civilians who, in most instances, 
were merely exercising their rights under the first amendment peaceably to as- 
semble and to petition the Government for redress of grievances. At that time, 
as chairman of that subcommittee, I was informed by the Secretary of Defense, 
when the committee asked that  one of the commanders of military intelligence 
appear before the committee to testify that  the Department of Defense had the 
prerogative of selecting the witnesses who were to testify before the subcommittee 
with respect to  the activities of the Department of Defense and the Department 
of the Aimy. 

On another occasion I was info~med by the chief counsel of the Department of 
Defense that evidence which was quite relevant to the committee's inquiry, and 
which had been sought by the committee, was evidence which, in his judgment, 
neither the committee nor the American people were entitled to have or to know 
anything about. 

And so the Freedom of Information Act, the pending bill, is designed to make 
more secure the right of the American people to know what their Government 
is doing and to preclude those who seek to keep the American people in ignorance 
from being able to attain their heart's desire. 

I strongly support the amendment offered by the distinguished Senator from 
Maine, of which I have the privilege of being a cosponsor, because it makes certain 
that  when one is seeking public information, or information which ought to be 
made public, the matter will be heard by a judge free from any presumptions 
and free from any artificial barriers which are designed to prevent the withholding 
of the evidence; and I sincerely hope the Senate will adopt this amendment. 

Mr. MUSKIE. Mr. President I yield to the Senator from North Carolina. 
The PRESIDING The Senator from North Carolina is recognized. OFFICER. 
Mr. ERVIN.Mr. President, the question involved here would be whether a 

court could determine this is a matter which does affect national security. The 
question is whethe1 the agency is wrong in claiming that it does. 

The court ought not to be required to find anything except that the matter 
affects or does not affect national security. If a judge does not have enough sense 
to make that kind of decision, he ought not to be a judge. We ought not to leave 
that  decision to be made by the CIA or any other branch of the Government. 

The bill provides that a court cannot reverse an agency even though i t  finds 
i t  was wrong in classifying the document as being one affecting national security, 
unless it further finds that the agency was not only wrong, but also unreasonably 
wrong. 

With all due respect to my friend, the Senator from Nebraska, is i t  not ridiculous 
to  say that  to find out what the truth is one has to show whether the agency 
reached the truth in a reasonable mannerf 

Why not let the judge determine that question, because national security is 
information that  affects national defense and our dealings with foreign countries? 
That  is all it  amounts to. 
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If a judge does not have enough sense to make that kind of judgment and 
determine the matter, he ought not to be a judge, and he ought not to inquire 
whether or not the man reached the wrong decision in an unreasonable or reason- 
able manner. 

The PRESIDING OFFICER,Who yields time? 
Mr. HRUSKA. Mr. President, I yield myself 3 minutes. 
Mr. President, will the Senator respond to a question on that  subject? He and I 

have discussed this matter preliminarily to coming on the floor. 
If a dccision is made by a court, either ordering a document disclosed or ordering 

it withheld, is that judgment or order on the part of the district court judge 
appealable to the circuit court? 

Mr. ERVIN. I should think so. 
Mr. HRUSKA. What would be the ground of appeal? 
Mr. ERVIN. The ground ought to be not whether a man has reached a wrong 

decision reasonably or unreasonably. I t  wought to be whether he had reached a 
wrong decision. 

Mr. HRUSKA. I did not hear the Senator. 
Mr. ERVIN. The question involved ought to be whether an agency reached a 

correct or incorrect decision when it classified a matter as affecting national 
security. I t  ought not to be based on the question whether the agency acted 
reasonably or unreasonably in reaching the wrong decision. That is the point 
that the bill provides, in effect. In other words, a court ought to be searching 
for the truth, not searching for the reason for the question as to whether someone 
reasonably did not adhere to the truth in classifying the document as affecting 
national security. 

Mr. HRUSKA. The bill presently provides that a judge should not disclose a 
classified document if he finds a reasonable basis for the classification. What would 
the Senator from North Carolina say in response to the following question: 
Should a judge be able to go ahead and order the disclosure of a document even 
if he finds a reasonable basis for the classification? 

Mr. ERVIN. I think he ought to require the documcnt to be disclosed. I do not 
think that a judge should have to inquire as to whether a man acted ressonably 
or unreasonably, or whether an agency or department did the wrong thing and 
acted reasonably or unreasonably. 

The question ought to be whether classifying the document as affecting national 
security was a correct or an incorrect decision. Just because a person acted in a 
reasonable manner in coming to a n rong conclusion ought not to require that the 
11-rongful conclusion be sustained. 

Mr. EIRUSKA. Mr. President, I am grateful to the Senator for his confirmation 
that such a decision would be appealable. 

Howcver, on the second part of his answer, I cannot get out of my mind the 
language of the Supreme Court. This is the particular language that the Court 
has used: Decisions about foreign policy are decisions "which the judiciary has 
neither aptitude, facilities, nor responsibility and which has long been held to 
belong in the domain of political power not subject to judicial intrusion or 
inquiry." C. & S. Air  Lines v. Waterman Corp., 333 U.S. 103 (1948).

That is not their field; that is not their policy. 
Mr. ERVIN. Pardon me. A court is composed of human beings. Sometimes 

they reach an unreasonable conclusion, and the question would be on a deter
mination as to whether the conclusion of the agency was reasonable or 
unreasonable. 

The PRESIDING OFFICER.The Senator's 3 minutes have cxpired. 
Mr. HRUSKA. Mr. President, I yield 3 minutes to the Senator from 

South Carolina. 
Mr. THURMOND. Mr. President. the Freedom of Information Act. 

H.R. 12471, was vetoed by president Ford on October 17, 1974. I 
rise in support of the President's veto decision and ask that my 
colleagues join me in this effort. 

My decision to support the President on this veto is based upon 
several key objections which the President expressed regarding this 
legislation.

If this bill is allowed to become law, classified documents relating 
to our national defense and foreign relations would be subjected to 
an in camera judicial review. 



I n  his veto message, the President stated that he was willing to 
accept the provision which would enable courts to inspect classified 
documents and review the justification for their classification. 

However, the issue is not whether a judge should be authorized 
to review in camera clastified clocuments relating to the national 
defense and foreign relations. Instead, the issue is whether a standard 
should be established to guide the judge in making a decision as to 
whether a document is. properly classified. I n  its present form, there 
are no guidelines for a judge to determine if a document is classified 
in a proper manner. 

Mr. President, a judge shoulcl be authorized to disclose a classified 
document if he discovered that there was no reasonable basis for the 
classification. It should not be within the power of a judge t,o reveal 
a classified document where there is a reasonable basis for the 
classification. 

Another objectionable area of H.R. 12471 deals with the com
pulsory disclosure of the confidential investigatory files of the Federal 
Bureau of Investigation and other law enforcement agencies. 

Under this bill, Mr. President, these investigatory files would be 
exempt from disclosure only if the Government could prove that the 
release would cause harm to certain public or private interests. Tht: 
President objected to this portion of H.R. 12471, since i t  would be 
almost impossible for the Government to establish in every instance 
that harm would result from a release of information. 

Instead, the President suggested that investigatory records of the 
Federal Bureau of Investigation and other law enforcement agencies 
should be exempt from the act if there is a "substantial possibility" 
of harm to any public 01 private interest. 

T h i ~is an area in which the rights of privacy and personal security 
are hanging in the balance, and no m6asures bhould be enacted to 
erode these basic and fundamental rights. 

Due to these objections which have been raised, 1agree with the 
President's decision to veto this bill, and I call upon my colleagues 
in the Senate to vote to sustain this veto. 

The PRESIDINGOFFICER.Who yields time? 
Mr. KENNEDY. I yield 4 minutes to the Senator from California. 
Mr. CRANSTON. Mr. President, I thank the Senator for yielding 

and for the great work in committee that has led to this very 
important legislation which is before us. 

I support the Freedom of Information Act amendments because I 
believe in the freest possible flow of information to the people about 
what their Government is doing, and why. The people must have 
access to the truth if they are to govern themselves intelligently and 
to prevent people in power from abusing the power. 

Under the ame~~dments in the vetoed bill, our courts, not our 
bureaucrats, will have the final say as to what information can 
legitimately be kept eecret ~vithout violating the basic right of n 
democratic people to know what is going on in their Government. 

What are some of the objections ra~sed? 
First. That a judge is not sufficiently knowledgeable to determine 

whether a document ~houlcl be kept secret or not. 
I maintain t,hat a judge is at  least as competent as sonie Pfc or 

some low echelon civilian bureaucrat who classified the document 
in the first place.' 



Presently, and this is incredible, presently in tens of thousands 
of cases, there is often no review by anyone higher of a classification 
made by a Pfc or a very low echelon bureaucrat, and these classi- 
fications remain in effect for a minirnunl of 10 years.

I also maintain that the Pfc and that bureaucrat will do a better 
job, and a more honest and thoughtful job, of classifying documents in 
the fut~sre if they know their decision may be reviewed by an inde- 
pendent judiciary. 

Second. Somc people object to giving so much discretion to a single 
juclge. 

There is little reasonable ground for fear. 
If the judge ruled against the Government in a particular case and 

the Government felt strongly that the decision to disclose was unwise, 
the Government can, of course, appeal. Thus in actual practice, many 
of the top minds of our country-at the various appellate levels of 
our courts-would in fact be passing on the decision to disclose. 

If we can not trust their wisdom and good judgment, whose can we 
trust? 

Third. Some people say the time limits imposed by the amendments 
are too brief, that agencies need more time to determine whether a 
document being sought should be made public. 

I say that reasonable speed is of the essence where public information 
is concerned. Speed of disclosure is the enemy of the coverup. Delay is 
its ally. 

Concern over too much speed is hardly a compelling matter when 
you consider that under present procedures, for example, i t  took 13 
months-yes, 13 months-before the Tax Reform Research Group 
was able to get released to the public earlier this week 41 documents 
showing how the Internal Revenue Service's special services staff 
investigated dissident groups. 

Fourth. Finally, some people fear that increased emphasis on 
freedom of information, on the people's right to know, may harm the 
national interest in some instances. 

I ,  myself, believe the national interest demands more emphasis on 
openness in government and less emphasis on government secrecy. 

Kothing is more important in a democratic society-nothing is 
more vital to the strength of a democratic society-than for a free 
people to be told by its government what that government is doing. 
And why. 

Of course, we must have proper safeguards to protect our legitimate 
secrets. Our amendments provide such safeguards. 

But we have too many governmental secrets; too many govern- 
mental decisions are being made behind closed doors by people with 
closed minds. 

Our amendments provide a sensible, workable solution to the 
problem of how to protect legitimate secrets in an open society. 

Turning to the courts as a disinterested third party to resolve 
disputes between individuals or between individuals and the govern- 
ment is in keeping with centuries of American tradition. 

The courts have served us well. I have full confidence in their 
continued competence, integrity, and patriotism. 

I strongly urge that we vote to override the President's injudicious 
veto of this legislation. 



The PRESIDINGOFFICER. The 
 Senator from Nebraska has 13 
minutes remaining under his control. 
 

Mr. HRUSKA. Mr. President, at  this time I have no further requests 
for time. There is one other possibility. I would be willing to call for a 
brief quorum call on equal time, if that is agreeable with the Senator 
from Massachusetts. 

The PRESIDINGOFFICER. The Senator from Massachusetts has 
used all of his time on the bill. There are 13 minutes remaining. 

Mr. HRUSKA. Mr. President, I suggest the absence of a quorum. 
The PRESIDING The clerk will call the roll. OFFICER. 
The second assistant legislative clerk proceeded to call the roll. 
Mr. HRUSKA. Mr. President, I ask unanimous consent that the 

order for the quorum call be rescinded. 
The PRESIDING Without objection, it is so ordered. OFFICER. 
Mr. HRUSKA. Mr. President, I yield 4 minutes to the Senator from 

West Virginia. 
Mr. ROBERT C. BYRD. Mr. President, I thank the able Senator for . - -.

yleldmg. 
When H.R. 12471, the Freedom of Information Act amendments, 

was passed by the Senate on May 16, 1974, I voted against the bill 
because I was concerned that passage of the bill would severely 
hamper law enforcement agencies in the gathering of information 
from confidential sources in the course of a criminal investigation. 

The Senate-passed version of the bill contained an amendment 
which would have required disclosure of information from a law 
enforcement agency unless certain information was specifically ex- 
empted by the act. What particularly disturbed me was that while 
the identity of an informer would be protected, the confidential 
information which he had given the agency would not have been 
protected from disclosure. Another matter that disturbed me was the 
use of the word "informer", since that could be construed to mean that 
only the identity of a paid "informer" was to be protected and not the 
identity of an unpaid confidential source. I was deeply concerned 
that without such protection, law enforcement agencies would be 
faced with a "drying-up" of their sources of information and their 
criminal investigative work would be seriously impaired. 

The bill in the form now presented to the Senate has been sig- 
nificantly changed by the conference on these critical issues. The 
language of section 552(b) (7) has been changed from protecting from 
disclosure the identity of an "informer" to protecting the identity of a 
"confidential source" to assure that the identity of a person other 
than a paid informer may be protected. The language has also been . broadened substantially to protect from disclosure all of the informa- 
tion furnished by a confidential source to a criminal law enforcement 
agency if the information was compiled in the course of a criminaI 
investigation. Thus, not only is the identity of a confidential source 
protected but also protected from disclosure is all the information 
furnished by that source to a law enforcement agency in the course of a 
criminal investigation. 

There are two other substantive chan es in the bill now before the YSenate as compared with the bill original y passed by the Senate. First, 
the bill now provides an exemption from disclosure of investigative 
records which would "endanger the life or physical safety of law en- 



forcement personnel." The bill as originally passed by the Senate 
contained no such exemption. 

Second, the original bill included an exemption from disclosure for 
investigatory records which constituted a "clearly unwarranted 
invasion of personal privacy." The bill as it is now before the Senate 
strikes the word "clearly" and exempts from disclosure investigatory 
records which constitute an "unwarranted invasion of personal pri- 
vacy." Thus, the agency could withhold investigatory records which 
would constitute an unwarranted invasion or privacy rather than be 
forced to show that the material was a "clearly" unwarranted invasion 
of privacy. 

The conference changes from the language of the original bill 
satisfy my objections to the-bill, as they have overcome the substantive 
objections I had to the bill in its original form, and I shall now support 
the bill and vote to override the Presidential veto. 

I again thank the Senator for yielding. 
Mr. BAYH. Mr. President, the American system is built on the 

principle of the openness of public debate and the accountability of 
the Government to the people. The greatest danger to both these 
fundamental principles lies in excessive Government secrecy. As the 
power and size of the executive branch has grown in recent years, so 
has its ability to cloak its actions which broadly affect the American 
people and to conceal those who are responsible for them. 

It was 16 years ago that we in the Congress f i s t  recognized the 
dangers of bureaucratic secrecy when we enacted a one sentence 
amendment to a 1789 "housekeeping" law which gave Federal 
agencies the authority to regulate their business. It read: 

This section does not authorize withholding information from the public or 
limiting the availability of records to the public. 

I t  quickly became clear, however, that this rather broad language 
was not sufficient. Therefore in 1966, after more than a decade of 
hearings, investigations, and studies, we enacted much more compre- 
hensive legislation which we termed the "Freedom of Information 
Act." But the bureaucracy was not to be so easily unveiled. There 
were many loopholes which legions of bureaucratic lawyers, with 
some help from the courts, managed to enlarge into gaping and 
blanket exemptions. For example, take the exemption contained in the 
1966 act for "Law Enforcement Activities." This exemption came to be 
interpreted as including such things as meat inspection reports, 
reports concerning safety in factories, correspondence between the 
National Highway Traffic Safety Administration and the automobile 
manufacturers concerning safety defects, and reports on safety and 
medical care in nursing homes receiving federal funds. 

That is not to say, Mr. President, that the 1966 act did not accom- 
plish some significant breakthroughs. Recently, for example a Free- 
dom of Information Act suit uncovered the fact that the Nixon White 
House had instigated Internal Revenue Service investigations of 
social action groups on the left and in the black community. Included 
among these "radical" groups was the Urban League. I n  the same vein, 
the Justice Department earlier this week released a report on the 
counterintelligence operations of the FBI. The initial aspects of this 
police state-type of operation were revealed by a Freedom of Informa- 
tion Act lawsuit. But the loopholes remain. 



Congress then responded this year with a bill to provide for some 17 
amendments to the 1966 law. Lengthy and full hearings were held in 
both Houses. All of the competing interests were heard. Once the 
legislation reached the Senate-House conference committee, of which 
I was a member, significant concessions were made to the administra- 
tion's objections. Yet almost inexplicably President Ford heeded the 
advice of the self-interested bureaucracy, who had likewise opposed 
the first legislation in 1966, and he vetoed the bill. I n  doing so, he 
dealt another crushing blow to his self-professed image of openness and 
candor in Government. 

Let me examine, briefly, the stated reasons for the President's 
veto. They are basically two. First, that the bill would have un
constitutionally compromised our military or intelligence secrets 
and diplomatic relations by allowing a U.S. district court to review 
classified documents. Second, that the bill would have placed unrealistic 
burdens on agencies by requiring them to respond within a finite 
period of time to requests for information. To me it is abundantly 
clear, after carefully examining all of the arguments, that these 
concerns are completely misplaced and without merit. 

The first exemption to the present Freedom of Information Act 
states that the act does not apply to matters that are "specifically 
required by Executive order to be kept secret in the interest of the 
national defense or foreign policy." That section has been interpreted 
by the Supreme Court to mean that Congress granted to the Execu- 
tive sole discretion to classify documents-Environmental Protection 
Agency v. Mink, 410 U.S. 73 (1973). The Court went on to say that 
because of this statutory construction the courts could not review 
the decision of an executive branch employee to classify nor could 
the court even examine the document in camera. However, the 
court also indicated that there were no constitutional barriers to 
full court review, and that Congress had the power to change the 
law if i t  saw fit to do so. The proposed amendments before us today 
provide for full court review of classification decisions made pursuant 
to Executive order. The executive branch still would have the power 
to make the rules and decision governing classification. This bill 
merely makes i t  clear that the courts may determine whether those 
rules are being followed. 

The President wants documents that are claimed to fall within 
the national security exemption treated differently than documents 
that are claimed to fall within the other exemptions. He wants a 
court to ignore whether or not the classification decision was right 
or wrong and only determine whether the agency official acted reason- 
ably or unreasonably. Under this approach a situation could arise 
where a judge determines that a document is not properly classified 
and should be public, but that the Secretary of State acted reasonably 
in classifying the document and therefore i t  remains secret. In  other 
words, for a document to be released a judge must find that the 
Secretary of State acted unreasonably. There is no constitutional 
basis to support this result, and it is contrary to the spirit of the 
Freedom of Information Act. 

Second, President Ford objects to the finite time limits provided 
for by the bill and seeks to have them relaxed, especially as they 
apply to law enforcement agencies. The time limits would allow 10 
working days, 2 weeks, for an initial response and 20 working days, 
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4 weeks, to respond to administrative appeals. In addition an agency 
can extend the time for up to 10 working days, 2 weeks. This adds 
up to 2 months time in which an agency has to respond to a request 
for information. The President calls this "simply unrealistic." Two 
months is more than adequate. To allow more time would be to allow 
agencies to continue their current practice of using delay to discourage 
requests for information. Moreover, the bill permits a court in ex- 
ceptional circumstances to delay its review of a case until an agency 
has had sufficient time to review its records. In  other words, after 
the 2 months of administrative deadlines have lapsed and after a 
complaint has been filed with the court, the court still has the dis- 
cretion to grant the agency more time if exceptional circumstances 
warrant. These provisions more than adequately satisfy the President's 
concern for flexibility. 

I n  short, Mr. President, a close examination of the administration's 
objections to this bill reveal their insubstantiality. If we have learned 
anything from the political events of the past 2 years, i t  should be 
that openness and accountability in Government are crucial to the 
preservation of o.ur democracy. Yesterday the other body acted 
overwhelmingly to reassert this principle by overriding this ill-advised 
veto. I urge my colleagues to do likewise. 

Mr. METCALF. Mr. President, the leaders of the free and responsible 
press have joined the drive to make the freedom of information law 
a more workable tool to dig out Government information, not because 
it means money in their pockets but because they truly believe in 
the ideals of a democratic society. They know that democracy can 
survive 'only if the public has access to the facts of government. 
Stories about Government problems do not sell newspapers, do not 
influence the public to watch television or listen to radios. The public 
would rather not listen to or read about the bad news which most 
Government stories report. 

Those dedicated newsmen fighting for the people's right to know 
are not fighting for their own special interest. This fact is emphasized 
by looking at  the organizations and individuals supporting the drive 
to override President Ford's veto of the amendments which would 
make the freedom of information law a more effective tool. The 
representatives of the business side of the news industry-the Amer
ican Newspaper Publishers Association-do not want us to override 
President Ford's veto of the freedom of information law amendments. 
The representatives of the news side of the information business-the 
American Society of Newspaper Editors-have gone all-out to urge 
overriding of President Ford's veto. The ASNE is interested in the 
people's right to know, not the publishers' desire to make a profit. 

This point is emphasized in an editorial from the Denver Post. 
William Hornby, executive editor of the newspaper, also serves as 
chairman of the freedom of information committee of ASNE. He and 
other leaders of the information industr have rallied the members of 
their profession to fight for the right o i'the people to know, not the 
right cf the press to publish. I urge you to consider carefully the cogent) 
points made in the recent editorial in Bill Hornby's newspaper. 

Mr. President, I ask unanimous consent to have the editorid 
printed in the Record. 

There being no objection, the editorial was ordered to be printled 
in the Record, as follows: 



[From the Denver Post, N ~ V .7,19741 

When Congress reconvenes after the election recess, it  ought to act promptly- 
and decisively-to override President Ford's veto of essential amendments to the 
Freedom of Information Act. 

The amendments, embodied in the bill H.R. 12471, are designed to improve 
the seven-year-old FOI law by removing bureaucratic obstacles in the way of 
freer public access to governmental documents. 

Mr. Ford's veto of H.R. 12471 is in direct contradiction of his avowal of an 
"open administration." Further, his demands for more concessions from Congress 
on FOI amendments raise additional questions about the credibility of his open- 
ness pledge. 

Congress has gone more than halfway to meet administration objections to the 
original FOI changes considered on Capitol Hill. 

The House-Senate conference committee bill that emerged was a genuine 
compromise between congressional represerltatives and Justice Department 
experts. 

Mr. Ford got four out of the five changes he recommended to the committee. 
Yet not only did Mr. Ford veto the final bill, but he added a new demand to his 
original proposals. 

In  his veto message, President Ford contended for the first time that lengthy 
investigatory records should not be disclosed on the grounds that law enforcement 
agencies do not have enough competent officers to study the records. He also 
restated his earlier demand that Congress should not give the courts as much 
power as the bill provides to decide on whether documents should be withheld for 
reasons of national security. 

Mr. Ford's veto also prevented other improvements in the FOI law ranging 
from the setting of reasonable time limits for federal agencies to answer requests 
for public records to requiring agencies to file annual reports on compliance of 
the law. 

The ameadments to strengthen the FOI law represent a true consensus of 
Congress: H.R. 12471 passed the House with only two dissenting votes and there 
was no opposition in the Senate. 

If Mr. Ford will not follow through on his open administration pledge, then 
Congress ought to do it for him by overriding his veto. 

Mr. MONDALE. over a century ago, one of theMr. President, 
greatest leaders our Nation ever produced, Abraham Lincoln, ex
pressed his faith in the American people. Lincoln said : 

I am a firm believer in the people, if given the truth, they can be depended 
upon to meet any national crisis. The great point is to bring them the real facts. 

Eight years ago, the Congress passed and President Lyndon 
Johnson signed the Freedom of Information Act, which was intended 
to aid the people in their search for the truth. The act was a recognition 
of the sad fact that all too often our Government's desire to cover up 
the truth from public view took precedence over the need to bring this 
truth to the people. The Freedom of Information Act held out great 
promise for the Nation's media and for every American citizen to 
gain the information they needed from the Federal Government, 
information which is often vital to their livelihood, their welfare, and 
even their freedoms. The act sought to place into law one more con- 
crete manifestation of our society's respect for the truth and our 
willingness, if need be, to sacrifice convenience in order to uncover 
the facts. 

Sadly, the years since 1966 have not produced the increase in 
Government responsiveness which we had hoped would follow enact- 
ment of the Freedom of Information Act. Indeed, secrecy has become 
even more of a hallmark of Government actions in recent years than 
ever before in our history. And for the first time in 200 years, a 
President was forced to resign because he refused to give the Nation 



the facts we deserved about Government wrongdoing at  the highest 
level. 

Every day, at  lower levels of Government, Federal agencies have 
regrettably undertaken coverups which have also undermined the 
confidence of the American people in their Government. While the 
substantive provisions of the Freedom of Information Act have stood 
the test of time, the agencies whose job it is to comply with requests 
for information under the act have demonstrated their ingenuity in 
using the procedural provisions of the act to frustrate the legislation's 
intent. Former Attorney General Elliot Richardson, testifying before 
the Senate Administrative Practice and Procedure Subcommittee, 
noted that- 

The problem in affording the public more access to official information is not 
statutory but administrative . . . The real need is not to revise the act extensively 
but to improve compliance. 

The Freedom of Information Act amendments of 1974 are an attempt 
to improve compliance with the act, which is needed to make it a 
better vehicle for learning the truth. Under the outstanding leadership 
of the distinguished Senator from Massachusetts (Mr. Kennedy), the 
Congress has made every attempt to fashion legislation which will 
remove the procedural loopholes through which Federal agencies 
avoided compliance in the past, while at  the same time affording 
adequate protection for vital governmental interests in sensitive or 
national security information. 

I believe that-the Congress has done this job well, and I was, there- 
fore, distressed and disappointed that President Ford saw fit to veto 
this bill. Only 3 months ago, President Ford came into office on the 
heels of the most secretive and repressive administration in our history. 
His pledge was to open up Government and make it more responsive 
to the people. And yet the President, while espousing the rhetoric of 
openness has chosen to implement the policy of secrecy, through his 
veto of this legislation. His principal objections-to those sections of 
the bill dealing with in camera inspection of classified documents and 
the disclosure of agency investigative files-are, I believe, without 
justification. In fact, the Congress has made every attempt to overcome 
any legitimate objections based on national security or law enforce- 
ment grounds, and has accepted many modifications in language 
designed to accomplish these ends. The legislation on which we will 
shortly be voting is a balanced compromise, which safeguards the 
legitimate interests of the Government while expanding the ability 
of citizens to obtain the information they need to maintain a vital and 
free society. 

I am hopeful that the Senate will override this most unfortunate 
veto, and in so doing will reaffirm our commitment to openness in 
government. The American people are tired of the politics of secrecy. 
They are demanding a politics of honesty and openness. And enact- 
ment of the Freedom of Information Act amendments of 1974 will be 
an important step toward restoring the faith of a free people in their 
Government. 

Mr. President, I ask unanimous consent that an excellent editorial 
from the Minneapolis Tribune, outlining some of the principal issues 
involved in this vote to override. be inserted in the Record at  the 
conclusion of my remarks. 



There being no objection, the editorial was ordered to be printed in 
the Record, as follows: 

[From the Minneapolis Tribune, Oct. 21, 19741 

MR. FORDAND THE "RIGHT TO KNOW" 

I n  1966, when the first Freedom of Information Act was passed, Gerald Ford, 
then a congressman, voted in favor, along with 306 other House members, despite 
the opposition of many federal agencies. Passage put Lyndon Johnson on the spot, 
but he took the heat and signed the bill. 

Now President Ford is on a similar spot. Early this month Congress passed a 
bill to  close major loopholes in the 1966 "right-to-know" act and make i t  a sharper 
tool for citizens to dig out government secrets. As in 1966, the bill was opposed by 
virtually all government agencies, but had the support of many House Republi- 
cans, including Minnesota Reps. Quie and Franzel (Nelsen and Zwach did 
not vote). On Thursday, Mr. Ford vetoed the bill as "unconstitutional and 
unworkable." 

The bill's key provision empowers federal courts to go behind a government 
secrecy stamp and examine contested material in camera to see if i t  has been 
appropriately classified. The bill exempted nine categories of material ranging 
from secret national-security information to trade secrets and law-enforcement 
investigatory records. 

Despite the exemptions-and despite the fact that federal judges already have 
the right to review classified information in criminal cases-Mr. Ford obiected. 
The Govision, hie veto message said, would mean that  courts could mak;! what 
amounted to "the initial classification decision in sensitive and complex areas 
where they have no expertise." I t  could adversely affect intelligence secrets and 
diplomatic relations. "Confidentiality would not be maintained if many millions 
of pages of FBI and other investigatory law-enforcement files" were not protected. 

The veto has met with strong congressional criticism. Sen. Kennedy, one of the 
bill's major backers, called i t  "a distressing new example of the Watergate men- 
tality that still pervades the White House." Rep. Moss, an author of the 1966 act, 
said there is "no validity to  the fears expressed by the president . . . He is buying 
the old line of the intelligence and defense community that all information they 
have is sacrosanct." 

Coming from a president who has promised "open" government, the veto 
surprised those who had expected him to sign, e~pecially since Congress had 
already incorporated in the bill modifications he suggested last summer. But, 
according to reports from Washington, Mr. Ford finally bent to the wishes of the 
National Security Council, which led the federal agencies' opposition. Mr. Ford 
says he will submit new proposals next session, but it is unlikely that they will 
do as much for the public's "right to know" as the vetoed bill. 

There is a good chance Congress will override the veto. I t  has the votes. We hope 
it uses them. 

Mr. HUGHSCOTT.Mr. President, just prior to the recess, President 
Ford vetoed the Freedom of Information Act amendments. In his 
veto message, the President cited several objections, including adverse 
impact on military or intelligence secrets and diplomatic relations, loss 
of confidentiality in law enforcement matters, and inflexibility with 
regard to procedures associated with the release of information to the 
public.

I am sympathetic with the President's objections. I agree with him 
the "the courts should not be forced to make what amounts to the 
initial classification decision in sensitive and complex areas where 
they have no particular expertise." I agree with him that i t  would 
be very difficult for the Government to prove to a court that dis- 
closure of detailed law enforcement investigatory files would be harm- 
ful. And I agree with him that "additional latitude'' must be provided 
Government agencies during the information release period. 

However, in spite of my sympathy with the urpose of the veto, 
I am convinced that I must vote to override. 4he bill proposed 17 
specific amendments to the Freedom of Information Act; 14 of these 
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pick up the slack that has developea since 1966 to facilitate public 
access to information. The balance of the bill tilts in a responsible 
direction, and the good provisions should not be discarded because 
there are a few bad provisions. 

In  fairness to the President, and if the bill becomes law over his 
objections, Congress has an obligation not to lose sight of his objec- 
tions in the interest of national welfare. Therefore, I have submitted 
a new bill, which is drafted to reflect the changes proposed by the 
President. If, after a trial period, the law proves defective as the Presi- 

- dent insisted that it would, Congress must respond quickly and in 
a responsible way. 

I have been in Congress a long time. I have seen Presidents of both 
political parties misuse secrecy stamps. On balance, too much informa- 
tion is withheld from public scrutiny, and the trend must be reversed. 
The President and the Congress have a duty to protect the public 
fromhnwarranted secrecy and to protect the Nation from losing its 
ability1,to protect itself. 

Mr./  RIBICOFF. Mr. President, on October 17, President Ford 
vetoed the Freedom of Information Act Amendments which were 
overwhelmingly approved in both Houses of Congress. Yesterday, 
by a vote of 371 to 31, the House of Representatives reaffirmed that 
mandate. 

In his veto message, Mr. Ford's conviction was that the bill is 
unconstitutional and unworkable. 

.The President's objections to the bill seem to be three: First, that 
our military secrets and foreign relations could be endangered. 
Second, that a person's right to privacy would be threatened by pro- 
visions of the bill requiring disclosure of FBI files and investigatory 
law enforcement files. Third, that the 10-day deadline imposed upon 
Government agencies to reply to requests for documents and the 20 
days afforded for determinations appeal are unrealistic. 

A closer examination will show these fears are unfounded. The 
President contends that the amendments will jeopardize our national 
security interests. The President said that he objected to forcing the 
courts to make initial classification decisions "in sensitive and com- 
plex areas where they have no particular expertise." The POIAA does 
not require the courts to render initial classification decisions. The 
act allows the courts to inspect in camera classified records and review 
the classification to determine if the material sought is "in fact 
proper1 y classified." 

The bill empowers the courts to declassify such records if they 
determine that an agency acted arbitrarily. The bill places faith in 
the ability of the judiciary to promote both the national interest 
and the public's right to information, while also encouraging the 
Federal courts in making de novo determinations to "accord sub- 
stantial weight to an agency's affidavit concerning the details of the 
classified status of a disputed record." 

Presently, the executive branch alone retains the power to declassify 
documents. I t  appears that Mr. Ford regards such in camera inspec- 
tion of classified documents as a usurpation of his constitutional 
authority to be final arbiter. 

The Supreme Court, however, has suggeited in the case of EPA 
against Mink that Congress has the constitutional power to grant 
in camera authority to the courts when questions arise concerning 



the classification of documents. I n  the Mink case, the Court held that 
the judiciary lacks the power to review classified documents. However, 
the majority opinion suggested that Congress could legislate this 
power to grant such authority to the courts. Mr. Justice Stewart, 
in a concurring opinion in the Mink case, noted that under the Free- 
dom of Information Act, a court has no power to disclose information 
"specifically required by Executive order to be kept secret in the 
interest of national defense of foreign policy." Mr. Stewart continues: 

It is Congress, not the Court, thftt . . . has ordained unrequestioning deference 
to  the Executive's use of the secret" stamp . . . Without such disclosure, 
factual information available to the concerned Executive agencies cannot be 
considered by the people or evaluated by the Congress. And with the people and 
their representatives reduced to a state of ignorance, the democratic process is 
paralyzed. 

The House-Senate conferees have clarified the intent of Congress for 
in camera examination of contested records in FOI cases. The vetoed 
bill, in fact, answers the present weaknesses of the FOIA, as evidenced 
in the Mink case, Congress and the courts have voiced the belief that 
the President's sole power to classify documents is not absolute. 

A second objective offered by the President is that FBI files and 
other law enforcement agency files would be open to inspection on 
demand. Both the FOIAA and existing statutes provide adequate 
guidelines to insure that an individual's right to privacy will not be 
endangered. Tlie FOIAA1s exempt from the rule of mandatory 
disclosure the files of law enforcement and 'investigatory agencies if 
their production interferes with enforcement proceedings, deprives a 
person of his right to a fair trial, constitutes an unwarranted invasion of 
privacy, endangers law enforcement personnel or discloses the identity 
of a confidential source. I t  also safeguards information involving 
current prosecutions. 

The President's third objection is that i t  sets an unrealistic time 
limit for an agency to reply to a request for information. The time 
limit prohibits an agency's use of delaying tactics. Just this week, the 
Tax Reform Research Group listed 99 organizations which were IRS 
targets for harrassment. This information was obtained under the FOA 
13 months after i t  was first requested. There is no excuse for such 
unnecessary bureaucratic delays when abuses such as this are occurring 
in our government. 

I believe the President's veto of the Freedom of Information Act 
Amendments is unfortunate. Unfortunate at a time when confidence 
in our Government has dramatically declined and the principles of 
openness and honesty are urgently needed. I will vote to override this 
veto. 

Mr. CLARK. Mr. President, the Senate is about to vote on one of 
the most important issues we have considered all year: the Freedom 
of Information Act amendments. This bill corrects some of the 
deficiencies in the current law to insure that the public and the news 
media have access to the information the public is entitled to know. 
For example, it cuts down the length of time a citizen will have to 
wait for the Government to release a requested document. I t  also 
eliminates some of the more questionable restrictions on what informa- 
tion is available to the public. Finally, it rightfully provides for 
penalties against the people who withhold requested information 
which should be in the public domain. 



As we consider this legislation, I am reminded of a remarkable 
definition of democracy which I once read. I t  originated within an 
agency of the U.S. Government and went as follows: 

Democracy: A government of the masses. Authority derived through mass 
meeting or any other form of direct expression. Results in mobocracy. Attitude 
toward property is communistic . . . negating property rights. Attitude toward 
law is that the will of the majority shall regulate, whether i t  is based on delibera- 
tion or governed by passion, prejudice, and impulse, without restraint or regard 
to consequences. Result is demagogism, license, agitation, discontent, anarchy 

The definition is from a U.S. Army Training Manual No. 20005-25 
in use from 1928-32. The manual was published 38 years before the 
Freedom of Information Act became law. 

But it is interesting to note that the manual was withdrawn almost 
immediately after a newspaper story on the manual because of the 
public furor, and i t  is just this kind of public accountability that is 
the central purpose of the Freedom of Information Act. 

Mr. President, the strength of a democracy is derived directly from 
the ability of the entire populace to make its own judgments about 
the Government's policy decisions and the leaders selected to make 
and implement them. If those judgments are to be sound, it is essential 
that people have access to the information i t  takes to evaluate Gov- 
ernment performance. Openness, candor, and acceFs to information 
are not luxuries; they are vital to the democratic process. 

Mr. President, the recognition of this essential principle led to the 
initial passage of the Freedom of Information Act. For too long the 
Government had been publishing-and acting upon-questionable 
documents, as in that Army Training Manual I referred to earlier. 
For too long, Government has cla~sified and reclassified reams of in- 
formation, much of it needlessly and succeeded in hiding embarrassing 
information from the public. For far too long, Government agencies 
have been impervious to the needs and requests of the people they 
supposedly are serving, and Congress passed the original Freedom of 
Information Act in an eff 01t to solve those problems. 

Since its passage in 1966, many of these unnecessary barriers to 
gaining information have been eliminated. The act has played a vital 
role in protecting some fundamental rights. For example, i t  was the 
Freedom of Information Act which recently led to the disclosure of 
the Internal Revenue Service investigation of political and eocial 
groups in the country in direct violation of their constitutional rights. 
By the same token, the Freedom of Information also has been cited 
as the primary vehicle for revealing the improper counter-intelligence 
operations of the FBJ. Finally, the act opened the door for every 
American citizen to a wide range of information that the public is 
entitled to receive. 

The act was not perfect. I t  did not completely eliminate all of the 
barriers which had been erected over a period of decades. For example, 
agencies often were reluctant to provide indexes of relevant informa- 
tion so the public could ascertain what was available, and they were 
reluctant to establish reasonable procedures to help identify and ob- 
tain pertinent records. Many Federal agencies engaged in delaying 
tactics in response to legitimate requests for information by the public, 
placing an unfair financial burden on the individuals requesting the 
information as well as an unnecessary burden on the courts to resolve 

- the dispute. In  addition, the Watergate scandal revealed numerous 



instances of the misuse of the law's various exemptions-such as the 
national security exemption-and it highlighted the need for an 
independent review of such exemptions to prevent agencies from 
making unilateral and arbitrary classification to violate the intent of 
the law. 

With these deficiencies in mind, Congress has attempted to improve 
the law. On March 14, the House approved the 1974 amendments by 
a resounding vote of 382 to 8. The Senate followed shortly thereafter 
and voted overwhelmingly in favor of the new amendments, 64 to 17. 
Given that congressional mandate, as well as President Ford's repeated 
assertions of his commitment to openness and candor, many people 
were stunned by the President's veto of this legislation. While the 
President's public position is that the new amendments are uncon- 
stitutional, it  is clear that such a position is untenable in iight of the 
facts, and that he has bowed to the wishes of the bureaucracy at  the 
expense of the public. The constitutional issue is no issue at  all. As 
the eminent law professor, Philip Kurland of the University of Chicago, 
recently observed in a letter to Senator Muskie: 

Although President Ford states that  the provision to which he takes exception 
is unconstitutional, not surprisingly, he refers neither to provision of the Consti
tution nor to  any judicial decision on which such a conclusion could rest. It is not 
surprising, because there is neither constitutional provision nor Supreme Court 
decision t o  support his position. 

My considered opinion is tha t  the issues between the Congress and the President 
in this regard are really issues of policy and not a t  d l  issues of contitutionality. To  
me, i t  is clear that  the bill does not offend the Constitution in any way. 

Mr. President, we needed the Freedom of Information Act back in 
1928 when the Army Training Manual was first printed. I t  became 
even more imperative as more and more information became harder 
and harder to get as the bureaucracy grew. Certainly now, after the 
abuses of the past administration and the misuse of so many agencies 
at  the expense of the public, i t  has become essential to the very future 
of democracy that we guarantee every citizen maximum access to 
information. 

I urge my colleagues to follow the action of the House yesterday 
and override this dangerous veto. 

Mr. D O L E .  Mr. President, I would like to take this opportunity 
to express my concern that the President's veto of the Freedom of 
Information Act should be upheld. 

I have consistently supported the intent of the Freedom of In- 
formation Act and have worked to achieve passage of the bill. How- 
ever, amendments were added in the Senate which are objectionable. 
I voted against the amendment concerning investigatory records 
when it came before the Senate and had hoped that this amendment, 
would be dropped in the joint Conference Committee. I t  was not, 
and because of the serious harm it could cause to the crime fighting 
agencies in this country, I am compelled to uphold the President's 
veto. 

REASONABLE CHANGES 

I have read the President's veto message carefully and feel that 
his obligations and suggested changes are reasonable. This is why 
I have cosponsored the substitute Freedom of Information Act 
introduced by the senior Senator from Pennsylvania (Mr. Hugh 
Scott). 



The changes suggested by the President are relatively minor and 
would not derogate from the benefits provided by the act. I support. 
the substitute bill which contains these amendments. 

Considering that crime is rising in this country, it is important 
that we should not jeopardize the ability of the FBI and other crime 
fighting organizations to control crime. The substitute bill would 
prevent a derogation of the FBI's ability to combat crime while not 
restricting the basic improvements in the freedom of information 
provided under the bill. 

Similar questions have been raised about the detrimental impact 
this measure could have on our national security. Freedom of informa- 
tion is a basic right in this country; however, national defense does 
clearly require some security precautions. National security remains a 
vital national requirement in the tense and adversary-oriented 
environment existing in the world. The changes suggested by the 
President in this respect would not, decrease the basic improvements 
in freedom of information under this act but would prevent jeopard- 
izing our national defense. 

Mr. President, for these reasons, I believe the President's veto 
should be upheld and that the substitute bill which would include 
all the basic provisions and improvements in the freedom of informa- 
tion contained in this act should be passed, and I urge the Senate 
to adopt this substitute measure. 

The PRESIDING OFFICER. Who yields time? 
Mr. HRUSKA. Mr. President., I suggest the absence of a quorum. 
The PRESIDING OFFICER. The clerk will call the roll. 
The second assistant legislative clerk proceeded to call the roll. 
Mr. MAKSFIELD. Mr. President, I ask unanimous consent that the 

order for the quorum call be rescinded. 
The PRESIDING OFFICER(Mr. HELMS). Without objec,tion, it is so 

ordered. 
Under the previous order, the hour of 2 p.m. having arrived, the 

Senate will now proceed to vote on overriding the President's veto 
of H.R. 12471. The question is, Shall the bill pass, the objections of 
the President of the United States to the contrarg notwithstanding? 

The yeas and naTs are required under the Constitution, and the 
clerk will call the roll. 

The legislative clerk called the roll. 
Mr. ROBERT C. BYHD.T announce that the senator from Arkansa,~ 

(krr. Fulbright) , the Senator from South Dakota (Mr. McGovern) , 
and the Senator from Alabama (Mr. Sparkman) are necessarily absent. 

I further announce that the Senat.or from Minnesota (Mr. Hum- 
phrey) is absent on official business. 

I further announce that, if present and voting, the Senator from 
I'vilinnesota (Mr. Humphrey) and the Senator from South Dakota 
(Mr. McGovern) would each vote "yea". 

Mr. GRIFFIN. 1 announce that the Senator from Utah (Mr. Ben- 
nett) is necessarily absent. 

I also announce that the Senat'or from New York (Mr. Bucklcy) 
and the Senator from Maryland (Mr. Mathias) are absent on official 
business. 

1 further announce that t.he Senator from Oregon (Mr. Hatfield) is 
absent due to illness in the family. 



I further annollnce that,  if present a i d  voting, the Senator from 
Oregon (Mr. Hatfield) ant1 t,he Senator from 3/larylancl (Mr. liathias) 
w o ~ ~ l deach vote "yea". 
 

The  yeas and nays resulted-yeas (55,nnjs  27, as follows: 
 

Abourezk 
Allen 
Baker 
Bayh 
Beall 
Bentsen 
Bible 
Biden 
Brock 
Brooke 
Burdick 
Byrd, Harry F., Jr. 
Byrd, Robert C. 
Cannon 
Case 
Chiles 
Church 
Clark 
Cranston 
Donlenici 
Eagleton
Ervin 

Aiken 
Bartlett 
Bellmon 
Cook 
Cotton 
Curtis 
Dole 
Dominick 
Eastland 

Bennett 
Buckley
Fulbright 

[No. 494 Leg.] 
YEAS-65 

Fong 
Gravel 
Hart 
Hartke 
H askell 
Hathaway 
Huddleston 
Hughes 
Inouye
Jackson 
Javits 
Johnston 
Kennedy
Magnuson
Mansfield 
Mc Gee 
McIntyre 
Metcalf 
Metzenbaum 
Mondale 
Montoya 
Moss 

NAYS-27 
Fannin 
Goldwater 
Griffin 
Gurney
Hansen 
Helms 
Hollings
Hruska 
Long 

NOT VOTING-8 
Hatfield 
Humphrey
Mathias 

Muskie 
Nelson 
Packwood 
Pastore 
Pearson 
Pel1 
Percy
Proxmire 
Randolph
Ribicoff 
Roth 
Schweiker 
Scott, Hugh 
Stafford 
Stevens 
Stevenson 
Symington 
Tunney
Weicker 
Williams 
Young 

McClellan 
McClure 
Nunn 
Scott, William L. 
Stennis 
Taft 
Talmadge
Thurmond 
Tower 

McGovern 
Sparkman 

The PRESIDING On this vote the yeas are 65 nntl the nays, OFFIC~ER. 
27. Two-thirds of the Senators present and voting having voted in the. 
affirmative, the bill, on reconsideration, is passed, the objec t r ion  of 
the President of the United States to the contrary notwithstanding.lir~g 
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THE PRESIDENT OF THE UNITED STATES 
 
VETOING 

H.R. 12471, AN ACT TO AMEND SECTION 552 OF TITLE 5, 
 
UNITED STATES CODE, KNOWN AS THE FREEDOM OF 
 

INFORhlATIOI"\' ACT 
 

I 

NOVEMBER and accompanying act ordered to be 18,1974.-Message 
printed a s  a House document 

U.S. GOVERNMENT PRINTING OFFICE 
 

WASHINGTON : 1974 
 



To the Howre of Repr~sentatizres: 
I am returning herewith without my approval H.R. 12471, a bill to 

amend the public access to documents provisions of the Administra- 
tive Procedures Act. In  August, I transmitted a letter to the conferees 
expressing my support for the direction of this legislation and present- 
ing my concern with some of its provisions. Although I am gratified 
by the Congressional response in amending several of these provisions, 
significant problems have not been resolved. 

First, I remain concerned that our military or intelligence secrets 
and diplomatic relations could be adversely affected by this bill. This 
provision remains unaltered following my earlier letter. 

I am prepared to accept those aspects of the provision which would 
enable courts to inspect classified documents and review the justifica- 
tion for their classification. However, the courts should not be forced 
to make what amounts to the initial classification decision in sensitive 
and complex areas where they have no particular expertise. As the 
legislation now stands, a determination by the Secretary of Defense 
that disclosure of a document would endanger our national security 
would, even though reasonable, have to be overturned by a district 
judge who thought the plaintiffs position just as reasonable. Such a 
provision would violate constitutional principles, and give less weight 
before the courts to an executive determination involving the protec- 
tion of our most vital national defense interests than is accorded deter- 
minations involving routine regulatory matters. 

I propose, therefore, that where classified documents are requested 
the courts could review the classification, but would have to uphold 
the classification if there is a reasonable basis to support it. In  deter- 
mining the reasonableness of the classification, the courts would con- 
sider all attendant evidence prior to resorting to an in camera exam
ination of the document. 

Second, I believe that confidentialit would not be maintained if 
many millions of pages of F B I  and ot x er investigatory law enforce- 
ment files would be subject to compulsory disclosure at the behest of 
any person unless the Government could prove to a court-separately 
for each paragraph of each document-that disclosure "would" cause 
a type of harm specified in the amendment. Our law enforcement 
agencies do not have, and could not obtain, the large number of trained 
and knowledgeable personnel that would be needed to make such a 
line-by-line examination of information requests that sometimes in- 
volve huridreds of thousands of documents, within the time constraints 
added to current law by this bill. 

Therefore, I propose that more flexible criteria govern the re
sponses to requests for particularly lengthy investigatory records to 
mitigate the burden which these amendments would otherwise impose, 
in order not to dilute the primary responsibilities of these law en- 
forcement activities. 

H.D.383 



Finally, the ten days afforded an agency to determine whether to 
furnish a requested document and the twenty days afforded for de- 
terminations on appeal are, despite the provision concerning un
usual circumstances, simply unrealistic in some cases. It is essential 
that additional latitude be provided. 

I shall submit shortly language which would dispel my concerns 
regarding the manner of judicial review of classified material and for 
mitigating the administrative burden placed on the agencies, espe- 
cially our law enforcement agencies, by the bill as presently enrolled. 
It is only my conviction that the bill as enrolled is unconstitutional 
and unworkable that would cause me to return the bill without my 
approval. I sincerely hope that this legislation, which has come so 
far  toward realizing its laudable goals, will be reenacted with the 
changes I propose and returned to me for signature during this ses- 
sion of Congress. 

GERALDR. FORD. 
THEWHITEHOUSE,October 17, 1974. 

H.D. 383 



H. R. 12471 

Rinetgthird Eongrem of the Bnited Bates of Slmmerica 
AT THE SECOND SESSION 

Begun and held at h e  City of Washingtan on Monday, the twenty-first day oj January, 
one thousand nine'hundredand s m y - f o u r  

To amend section 6.53 of title 6,' united States Code, known as the Freedom of 
Information Act. 

Be i t  enacted 67 t h  Senate and Howre 
United Stcites of dmerica in Cong~eee 
scnte~ict?of section 552 (a) (2) of t ~ t l e  5, 
 
to read as follows :"Each agency shall also maintain and make avail- 
 
:~blofor public inspection and copying current indexes roviding 
 
iclnt~tifyit~g for tlin pub11c ns to ally matter iwl$adoP-tprl, 
 ilifi)rnri~ticm 
or ~~n)rnl~lgated 4, 1!)67, and ~-eqnircd bnfter ,Jil l  this paragra )h to 
bo macla available or l)n~$sl~ed. promptly pu blisli,Eacli agency slial !' 
c~uu~tctcllyor more f r~~nen t ly ,  and distribute (,by sale or otherwise) 
(*ol)i(lsof o:~ch in(1ex or SII 1)lements thereto rlliless it clotermines l ~ y  
ol-(lor plrl~lislictl i l l  tllo 1pc1~ 1 . ~ 11legistc.r that tlie p~rblicat~ion wol~ld
1x3 IItitI(!ccssa1 ant1 inll)rnctic.sblo, in which cnse tlic agency shall notre- 
tlielcss provi 1e copirs of such index on request at  n cost not to exceed 
tho direct cost of daplication.". 

(b) (1) Section 552(a) (3) of'title 5, United States Code, is amended 
to read as follows :
"(3) Except with respect to the records made available under para- 

graphs (1 and (2) of this subsection, each agenc upon any request 
for recor ds which (A) reasonably describes sucp words  and (B) 
is made in accordance with published rules stating the time, place, 
fees (if any), and procedures to be followed, shall make the records 
promptly available to an person.". 

(2) Section 552(a) o f  title 5, United States Code, is amended b 
redesignating pangr-aph (4), and a11 references thereto, as paragrap i 
(5) and by insedng immediately after paragraph (3) the following . 
new paragra h: 

"(4) (A)  I%order to carry out the provisions of this section, each 
agency shall promulgate regulations, pursuant to notice and recei t 
of p~iblic comment, specifyin Pa uniform schedule of fees applicab e 
to all constituent unlts of suc 5 agency. Such fees shall be l~mited to 
reasonable standard charges for document search and duplication and 
provide for recovery of only the direct costs of such search and dupli- 



cation. Documents s h x b e  furnished without charge or at  a r e d u d  
charge where the agency determines that waiver or reduction of the 
fee is in the public interest because furnishing the information can 
be considered as rimarily benefiting the nerd public. P"(B) On comp aint, the district court o F'the United States in the 
district in which the complainant resides, or has his principal place 
of business, or in which the agency records are situated, or in the 
District of Columbia, has jurisdiction to enjoin the agenc from with
holding agency records and to order the production o 9any agency 
records im ro rly withheld from the complainant. In such a case P $the court s la1 determine the matter do novo, and may examine the 
contents of such agency records in camera to determine whether such 
records or any part thereof shall be withheld under an of the exemp- 
tions set forth in subsection (b) of this section, and t Ie burden is on 
the agency to sustain its action. 

"(C) Notwithstanding any other provision of law, the defendant 
shall serve an answer or otherwise plead to any complaint made 
under this subsection within thirty days after service upon the 
defendant of the pleading in which such complaint is made, unless the 

I_ court otherwise direclsfor good cause shown. 
m  p  t  as€o%ases the court considers of greater importance, 

proceedings before the district court, as authorized by this subsection, 
and appeals therefrom, take precedence on the docket over all cases 
and sllall be assigned for hearing and trial or for argument a t  the 
earliest practicable date and expedited in every way. 

"(E) Tlle court may as- against the United States reasonable 
attorney fees and other litigation costs reasonably incurred in any 
case under this section in which the complainant has substantially 
prevailed.

"(F) Whenever the court orders the production of any agency 
records im roperly withheld from the complainant and assesses 
against the bnited States reasonable attorney fees and other litigation 
costs, and the court additionally issues a written finding that the cir- 
cumstances sul-rounding the withholding raise questions whether 
t~gciic-y personnel acted arbitrarily or capricious1 with respect to the 
wit.l~lioltling,t-licr Civil Sol-vicm Cor~~rniw~on P ir~it~ir~trIL.sllal pro~npt~ly 
 

' pr*(wvivIirig to (It~tcr~nir~o wl~(ht,l~~rdisciplir~twy 1wt~io11 
is wt~rr~tr~ti!(i 
I L ~ I L ~ I I S ~ .  ofli('cr or (~1111)Ioyw w11o wns pritr~arily r ~ s p ~ i s i l ~ l o  t,110 for t110 
H i t  l~lioldilig.'l'lio Corn~nission,R M C ~illvcstigatio~~mid co~~sidc!ratiori 
of t . 1 1 ~rvidrnco slll)rnittctl, shall submit its findir~gs arid mornrnoncla- 
tiol~sto the administrative authorit of the agcncy conccrnc!d and 
s11i~11send copies of the findings an ci"recommendations to the officer 
or cmployee or his representative. The administrative authority sliall 
take tlio corrective action that the Commission recommends. 

" ( G ) I n  the event of noncompliance with the order of the court, 
the district court may punish for wntempt the responsible employee, 
and in the case of a uniformed servloe, the responsible member.". 

(c) Section 552(a) of. title 5, United States Code, is amended by 
 
, adding at the end thereof the following new paragra h: 
  

"(6) (A) Each agency, upon any request for recor Bs made under 
p r n g w  h ( I ) ,  (2), or (3 of this subsection, shall- I
"Ti) determine wit in ten days (excepting Wurdays, Sundays, 

and legal p~lblic holidqs) after the r q i p t  of any such request 

I 



of this subsection. 
"(B) I n  unusual circumstances as specified in this subparagraph, 

the time limits prescribed in either clquse (i) or clause (ii) of sub- 
paragraph (A) may be extended by 'written notice to the pexson 
making such request setting forth the reasons for such extension and 
the date on which a determination is expected t o  be dispatched. No such 
notice shall s ecify a date thak woiild result in an extension for more 
than ten wor Eing days. As used in this subparagra h, 'unusi~al cir- 
cumstnnces' means, but only to the extent r e m n aEly necessary to 
the proper processing of the particular request- 

"(i) the need to search for and collect the requested records from 
field facilities or other establishments that are separate from the 
office processing the request ;

"( i ~ )the need to search for, collect, and appropriately examine 
a voluminous amount'of s e ~ a r a t e  and distinct records which are 
demanded in a single r e q u d  ;or 

"( i i i i  tlic llcetl for consultution. a i c h  shall be conducted wit11 ' 
all iricticable speed, with anothhr agency having a substaritial 
interest in the determination of the request or among two or  more 
components of" the agency having substantial subject-matter 
interest therein. 

"(C) Any person making a request to any agency for records under 
paragraph ( I ) ,  2), or (3) of this subsection shall be deemed to have 
exllausted his ac \ministrative remedies with respect to such request 
if tho agency fails to compl with the applicable time limit propisions 
of this paragraph. I f ,  the dovernnient can show exceptional circum- 
stanccs exist and that tho agency is exercising due diligence in 
respo~ldingto tlic request, the court may retain jurisdiction and allow 
the agency additional time to complete its review of the records. Upon 
any determination by an agency to compliwith a re uest for records, 
.the I-ccords shall LH: made promptlyavai able to suc?1 perso11 111nking 
s11c:11 ~.ccll~(!st,. Any not.i lic:tt.io~l of tlqninl of 'nny n!qlrc?Yt for nr:ortls 
I I I I ~ ~ ~ I .I.l~issi~bsc!c:t.iol~sllall s t  fort11 ;tho IIUIII~S and t,itlts or positions 
of enc:li I)armn rc!sl)onsil)lc: for t,lio doni~ll of si~ch rcqaest.'). 

SIC(:.2. (11) S(~.t.ion 559 (b) ( L) of;titlo 5,  1J11itcwI Str~t.os Cod(!, is 
Ill.lllt!ll~l~~~l~I.orc!tl(l 11,sfollows : 

"( l ) (A). sl~x:ific:all y IuIt,lloriz(~(l 111)cler c:ritnri~~ wtt~l~lislarl 1)y 
:LII  J':x(:cII~,Iv(! ortl(!r to bo kt. >tsecret ill tho i n b r a t  of netionul 
(left?nse or foreign policy and (19are in fact properly ellwsifid 
pursuant to s~lcli Executive order ;". 

(b) Section 552(b) (7) of title 5, United States Code, is amended 
to read as follows : 

, "(7) investigatory records compiled for law enforcement pur-, 



-- -

poses, but only to the extent that the production of such records 
would (A) interfere with enforcement proceedings, (B) deprive 
a person of a right b a fair trial or an impartial adjudication, 
(C) constitute an unwarrantcd invnsioii of personal privacy, (D) 
disclose the identity of a confidential source and, in the case of 
a record compiled b a criminal law enforcement authority in the 
course of a criminaiYinvestigati~n,or by an agency conductinq a 
lawful national security intelligence investigation, confidential 
information fiirnished only by the coiifidential source, (E) dis
close investigative techniques and procedures, or (F) endanger 
the life or physical safety of law enforcement personnel;". 

(c) Section 552(b) of title 5, United States Code, is amended by 
a d d i ~ ~ gat  the end the following: "Any reasonably segregrtble portion 
of a record shall be provided to any person requesting such record 
after deletion of the portions which are exempt under this subt ion." .  

SEC.3. Section 552 of title 5, United States Oode, is amended by 
adding a t  the end thereof the followinf new subsections:

"(d)  On or before March 1of ench ca endar year, each agency shall 
submit a report covering the precedin 'calendar year to the Speaker 
of the House of Representatives 'andPresident of the Senate for 
referral to the appropriate committees of the Congress. The report 
shall include-

"(1) the number of determinations made by such agency not 
to comply with requests for records mnde to sricli agency undcr 
sul~section(a) and the reasons for each such determination; 

".(&) the number of appeals made by persons under subsection 
(a) (6), the result of such appeals, and the reason for the action 
upon each appeal that results in a denial of information; 

L L  (3) the names and titles or positions of each person respon-
sible for the denial of records requested under this section, and 

, the number of instan- of participation for each;
"(4) the results of each roceeding ~ d u c t e dpursuant to ' 

subsection (a)  (4) (F) incluSing a re ort of the disciplinaryPaction taken against tke officer or emp oyee who was prrmadly 
responsible for improperly withholding records or an explanation 
of wh disciplinary action was not taken ; 

"(57 a copy of every rule made by such agency regurdiiig this 
section; 

"(6) a copy of the fee sclicdule and the total amount of fees 
collected by the agency for making records available under this 
section; and 

"(7) such otlier information as indicatm efforts to admillister 
fully this section. 

The Attorney General shall subniit an annual report on or before 
Marc11 1 of each calendar year 'which shall include for the prior 
calendar year a listing of the number of cases arising under this scc-
tion, the exemption involved in-eachcase, the disposition of such case, 
and tho cost, feesi' and penalties asscsscd under si~lmctions(a)(4) 
(Id;), {P),and (G). Such report sl~allalso include a description of 
t,11o t:t arts i~ndci-tnlzcnby tho I)cpart,mont of Justice to elicollragc 
c~g~~ticy wit.))tltis arction.cotnplir~t~c*tr

L'((,) I4'or 111t. )os(>sof this ~ r ~ : t . i o ~ ~ ,t l i ~tur111& t iv(qt~c,y'ILS ( l ( * f i ~ ~ ( v fin 
sect.iu~i551(h oI t~iistitle i n r l ~ i d ~ sany n r c a t i w  ckqm-tnient, nlilitl~rg 



dt.l):~rtlncnt, C;ovr~.~~nle~lt c.ontrollc:cl c.olbpo- corl)or;~t,ion, ( ;ovc~~.n~~~c~~l t  
ration, or otht.1. cst:~blishmrnt in the executive bral~chof tllc. Gover~i- 
I I ~ P I ~ ~(inclliding the Executive Office of t l ~ e  I'rcsident), or any 
independent regolatory agency.". 

SEC.4. The amendmerits made b this Act shall take effect on tho 
ninetieth day beginning after the date of enactment of this Act. 

CARLALBERT, 
Speaker of tile House o f  Represelztatiues. 

JAMES0. EASTLAND, 
President of the Senate pro tempore. 

I certify that this Act originated in the House of Representatives. 

W. PATJENNINGS, 
Clerk. 

By W. RAYMOND'COLLEY. 



APPENDIX 2-TEXTS AND LEGISLATIVE HISTORY REFEK- 
ENCES OF: '(I) P.L. 89-487, FREEDOM OF INFORMATION 
ACT OF 1966 AMENDING SECTION 3 OF THE ADMINIS- 
TRATIVE PROCEDURE ACT; AND (11) P.L. 90-23, TO 
CODIFY THE PROVISIONS OF P.'L. 89-487 

I. (P.L. 89-487) 
A. 	Text of Freedom of Information Act (before codification), 80 Stat. 250 (P.L. 

59-487, 89th Congress, S. 1160, July 4,1966). 
B. Committee r e ~ o r t s  on S. 1160 (89th Congress) : 

1.S. ~ k p t .  No. 813, 89th Cong., i s t  ~ e s s . ,  Committee on the .Judiciary, 
October 4, 1965. 

2. H. Rept. No. 1497. 89th Cong.. 2d Sess., Committee on Government - .  
0pera t ions '~ay  9, 1966. 

C. Congressional Record References on S. 1160 (89th Congress) : 
1. Considered and passed Senate, October 13, 1965, 111 Cong. Rec. 

26820. 
2. Considered and passed House, June 20, 1966, 112 Cong. Rec. 13007. 

D. Hearings: 
1.Senate Committee on the Judiciary, Hearings on S. 1666. October 28, 

29, 30, and 31,1963 (88th Congress). 
2. Senate Committee on the Judiciary, Hearings on S. 1663, July 21, 

22, and 23, 1964 (88th Congress). 
3. Senate Committee on the Judiciary, Hearings on S. 1160, May 12, 

13,14, and 21,1965 (89th Congress). 
4. House Committee on Government Operations, Hearings on H.R. 

5012, March 30 and 31; April 1, 2, and 5, 1965, and Appendix (89th 
Congress). 

E. Senate Action-88th Congress : 
1. S. Rept. No. 1219, 88th Congress, 2d Sess. (S. 1666). 
2. Considered and passed Senate, July 28, 1964, 110 Cong. Rec. 17086. 
3. On motion to reconsider, July 31, 1964, 110 Cong. Rec. 17666. 

11. (P.L. 90-23) 
A. Text of Freedom of Information Act (codification), 5 U.S.C. 552 	(P.L. 90-23, 

90th Congress, H.R. 5357, .June 1967). 
R. Committee R e ~ o r t s  on H.R. 5357 (90th Congress) : 

1. H. ~ k p t .  No. 125, 90th Cong., 1st-sess.; Committee on the Judiciary, 
March 14, 1967. 

2. S. Rept. No. 248, 90th Cong., 1st Sess., Committee on the Judiciary, 
Mas 17. 1967. 

C. ~ongressional Record References on H.R. 5357 (90th Congress) : 
1. Considered and passed House, April 3, 1967, 113 Cong. Rec. 8109. 
2. Considered and passed Senate, amended, May 19, 1967, 113 Cong. 

Rec. 13253. 
3. House agreed to Senate amendments, May 25, 1967, 113 Cong. Rec. 

14056. 



80 STAT. 250-
To amend ~ectlon 3 of the Administrative Proreclure Act, chapter 324. of the 

Act of June 11, 1046 (60 Stat. 238), to clurlfy and protect the rlght of the 
public to Informatton, and for other purposes. . --.,- . . ' . .  
Be i t  enacted b the Senate nnd iiou.~e of Re Iresentatives of the 

U d e d  Stater o Anerira hCongrera ~.vembled,i l l a t  wetion 3, chnp- ~ l b i i o  i n f o r  
ter 324, of tlle 1ct  of June  11,1946 (60 Stat. 238), is amended to rend mation,avail
ns follows: a b i l i t y .  

"SEC.3. Every ngency shall make nvailnble to the public the follow- 5 B C  1002. 
in information: 

'(a) PU~LICATIONFFDERAI.REMS~R.-Every n p c y  allnll IN  TI,. 
sepnrately state and currently publish in the Federal Re ister for  the 
puidnnee of the public (A) dwript ions of its central n n h e l d  orgnni- 
zntion nnd the estnblished plnces a t  which, the officers from whom, nlld 
the methods n-hereby, the public may secure infor~nat ion, mnke sub- 
mittnls o r  requests, o r  o b t a ~ n  decisions; (B) stat,ements of the 
course and metllod by vhich its functions are cllnnneled n n E g i !  
mined, including t,he nnture nnd requirements of all for~nnl  nnd 
informnl procedures nvailnble; (C) rules of procedure, descri tions 
of forms nvailnble or tihe plnces nt wllich forms mny be obtnineg, nod 
instructions ns to the scope and contents of nll papers, reports, or 
exnminations; (I))substnntive rules of genernl :~ppl~cability ndopted 
n s  autllorized by In\\-, nnd stntements of general policy or  interpretn- 
t ions of genernl nppl~cnbility formulnted nnd ndoptecl by the ngl!ry; 
rind ( E )  every nmnenh~ent, revision, o r  ~.ep:tl of the forego~ng. 
Except to  the extent that n pelson has nctunl nlld timely ]lotire of the 
terlns thereof; 110person sliall in nny mnmler be required to resort to, 
c r  be ndversely stfected by ally nlrltter reqniivd to be pl~l)lisliecl in t lle 
Federnl Register ,rind not so 1)nl)lishrd. For  pnrpcrjes of this s111)- 
wction, mntter wllicll is re:~son:lbly nv:lilable to the clnss of persolis 
nffected thereby sshn11 be deenled published in the Federnl Register 
\rllen incorporrted by referenre tllerein with the n1)provnI of the 
1)il-ector of the Federnl Register. 

"(b) AOENCYOI*INIONSAND 0n~xns.-.Every ngenc sllnll, in nc- . 
eordnnce wit11 published rules mnke nrn~lnble for pllhic ins ~ e c t i o ~ ~  
nnd copying (A)  nll final opillions (includir cnlcarrillg and dissent- 
ing o p ~ ~ ~ i o ~ l s )  nlld nll orders nlnde in the naudicntion of cnws, ( H )
those stnteme~its of policy nnd inter retntions wllicll hnve been nrlopted 
by the n p c y  n ~ l d  are not p u b ~ d e d  in the F e d e n l  Register, nnd 
(C) ndm~nistrntive sin-ff manunls nnd ilistructiolls to stnff tllnt affect 
nn member of the public, unless such mnterinls nre prom1)tly pub- 
lisged nmd copies offered for snle. T o  the extent requ~red to prevent 
a clenrly unwnrrnnted invnsion of perso~ml privnry, nn ngel~cy mny 
d e b  identifying details wllen it  makes nrailnble o r  publislles 13n 
oj~inio~l,stn'ement of policy, interpretntion, o r  stnff mnnunl or ins tn~c-  
t ~ o n :  I'rovided, Thnt in every cnse the justificntion for the deletion 
must be fully explnined in writing. Every ngency nlso s l l ~ ~ l l  mnin
tnin nlld mnke nvnilnble for public inspection and copying n current 
index providing identifying informntlon for the p~iblic ns to nny 
mntter which is issued, ndopted, o r  promulgnted after the effective 
dnte of this Act nnd wllicll IS required by t h ~ s  subsection to be mnde 
nvnilnble or publ ish~l .  No fin131 order, opinion, stntement- of policy, 
interpretntion, o r  stnff mnnunl or instruct~on t l ~ t .  affects nny member , 

of t ln  public mny be relied upon, used or cited rr xrecedent by nn 
agency ngainst nny privnte pnrty u~lless it llns been in exed nnd e~t l ler  



80 STAT. 251 

I 
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mnde available or publislred as  pro\-idod by tlris aubsectiorr o r  unlees 
thnt private pnrty shall hnve nctunl nnd tiniely notice of the terms 
thereof.

"(c) AOEPFCYRECORDS.-Ef cept wit11 respect to  the records mnde 
available pursuant to subsections n) and (b), every ngency shnll, 
rlpon request for  identifinble recorc \s made in accordance wit11 
lished rules stntin the time, lnce, fees to  tlie extent nutliori~es"b"~ 
statute nnd p m e f u r e  to  be Lllowed, mnke swll records promptly 
nvnilnble to  nny Upon complnint, tlie district court of the 
United Stntes in K F E i r i c t  m r l ~ i c l i  the complninnnt resides, o r  hns 
his p r i n c i r l  ~ l n c e  of business, or in which the agency records are 
situated s nll lave jurisdiction to enjoin tlie n ency from tlie with- 
holding of rgericy records nnd to order the rofuction of nny ngency 
records improperly withheld from the comp fninnnt. I n  sl~cli cnses the 
court slinll determ~ne the mntter cle novo nnd tlie burden slinll be up011 
the ngency to sustain its action. I n  the event of noncomplinnce wit11 
ille court's order, the district court mny punish the respo~isible otlicers 
for co~itempt. Except ns to  those cnuser; wl~icll the conrt deems of 
greater importnnce,.proceedings before the district court ns nutlior
]xed by t h ~ s  subsect~on slinll tnke recedence on the docket over nll 
oilier c n ~ ~ s e s  nnd shrll be assigned f% hearing nnd trial a t  tbe enrliest 
prncticnble dnte nnd expedited in every wny. 

I6(d)AOCNCY~ROCI!KDINOI.-EVBIYngellcy llnving more tlinn one 
member shnll keep n record of the final votes of enrli member in every 
ngllcy proceeding nnd such record sllnll be nvnilnble for public 
inspection. 

"(e) Ex~~rmoh-s.-The provisions of this section sl~nll not be nppli
mlde to matters thnt are (1) sprcificnlly rqnirecl by Exccntive order 
to  lm kept secret in the interest of tlie nntiolinl clefense or  foreign 
policy ; (2) rrlntccl solely to  the internnl personnel rules nnd prnctices 
of nny ngency ; (3)  specificnlly esr~nptcd from ilisclosi~re by stntnte ; 
(4) trnde swrets 11nd commercinl or finnncitrl i~lformntio~l obtnined 
from nny p r m n  nntl pririlegetl or ro~ificle~rtinl; ( 5 )  inter-agency or 
intrn-agency n~emornndums or letters ~v l~ i r l l  would not be nvnilnble 
by lnw to n private >ilrty in lit igt~tio~l ; (6) erso~lnelwith the nge~lcy 
c~ndmedical files nnh similar files the tlisclosl~re of nliicll wo11d consti- 
tute n rlenrly nn\vnrrnntrd i~ivnsion of person111 p r i ~ n c y  ; (7) investi
gntory files compiled for 11iw e~~forceme~l t  pnrposes except to  the 
estent nrailnble by lnw to 18 prirnte p ~ ~ r t y ;  (8) rontnined in or relntecl 
to exnminntion, oper;iting, or corldit~o~l reports prepnred by, on bellnlf 
of, or for the use of nny ngency responsible fo r  tlie regulntion or 
su ervision of finnnci:ll inst i t~~t ions;  n ~ i d(9) geological nnd geophysi- 
cafirformntion rind dntn (including maps) concerning wells. 

"(f)  T,IMIT,\TIONOF Ex~a~rnosfi.-SOtlling in this section nathor- 
izes \vitlil~olding of information or limiting the nvnilnbility of records 
to the public except ns q)rcificnlly stnted in tliis section, nor shnll this 
section I* nutllority to  ~vithholc~ from Congress. h f o r m n t i o ~ ~  


"(g) PRI~.\TX
I'AHTT.-AS 
 used in tliis st~ctioti, 'privirte pnrty' nrenl18 
nrt other tl1n11 a11 ngency. 
 

, ~ ~ n r n v ena~~. - 'Ph is  nmenclment shrill become effective one 
yenr fo l lowi~~g of this Act."
8nl(l,B 

the date of the ennctme~~t  
Approved July 4, 1966. 



Public Law 90-23 

To au~er~d wt1011j52 of title 5. Ilnlted Stat& Code, to codify the provi8ion8 of 
Publlc Law 84487. 

Re it mnmtrd by  the Senntr and Houae of Representatives of the 
1Jnited States of dmvricn in ('ongress nesembkd. That section 552 of 
title 5, I'nited States Code, is amended to read: 
''S 552. Public information; agency rules, opinions, orders, 

records, and proceedings 
"(a) Each agency shall make available to the public information 

as f ~ l l o \ ~ s  : 
'L ( l )  Each agency s11a!l separately s t ab  and currently publish in 

the Federal Register for the guidance of the ublic
"(A) descri t i o ~ r  of its central a n 1  field organization and 

the established) laces at which, the emplo ees (and in the case 
of r uniformef service, the members) k m  whom, and the 
methods whereby, the public may obtain information, make 
submittals or requests, or obtain decisions; 

" ( R )  statements of the genernl course and method by which its 
functions are chi~nneled and determined, including the nature and 
requirements of all formal and informal procedures available; 

"((') rules of rocedure, descriptions of forms available or the 
places a t  which Lrms may be obtained, and instructions as to the 
scqpe and contents of all papers, reports, or examinations ; 

(D) substantive rules of general applicability adopted as 
authorized by law, and stntements of general policy or  interpreta- 
tions of general llpplicability formulated and adopted by the 
agenc ; and"(d)each amendment, revision, or repeal of the foregoing. 

Except. to the extent that a person has actual and timely notice of the 
t e r m  thereof a person may not in any manner be reqllired to resort to, 
or be adverse\y affected by, rt matter re uired to be published in the 
Federal Register and not so published. 8 o r  the pur ose of this 
graph, matter reasonably available to the class o!prsons aGi 
thereby is deemed published in the Federal Register when incor orated 
by reference therein with the approval of the Director of the E.edeml 
Register. 

LL(2)Each agency, in accordnilce with published rules, shnll make 
nvltilaMe for public inspection and copying- 

"(A) final opinions, including concurring and dissenting opin- 
ions as well as orders, made m the adjudication of cases; 

"(R) those statements of policy and inte retations which have 
been adopted by the agency and am notpxlished in the Federal 

ister; and 
R y C )  administrative staff manuals and instructions to stafl that 
affect a member of the public ; 

unless the materials are romptly published and copies offered for 
sala To the extent requires to prevent a clearly unwarranted mvaslon 

rsonal privacy, an a ency may delete identifying details when it :& available or publisfes an opmion, statement of 

81 STAT. 54 

Publ ic  in fo r -  
mation. 
80 S t a t .  383. 

Publ icat ion in 
Federal  Regis
t e r .  

Exception. 

Inspect ion and 
copying. 

tation, or staff manual or instruction. However, in encR"~~2kt?~2: 
fication for the deletion shall be ex lained fully in writing. Each agency 
also shall maintain and make avakble  for public inspection and cop 
ing a current index pmviding i d ~ t i f y i n g  gfo+atipn for the 



81 STAT, 55 

ConditioM, 

hey t iom.  

Nonapplioa
bill*. 

Crmgrsclsiod 
mrrrvation. 

Pub. Law 9 0 - 2 3  - 2 - June 5, 1967 

I 	 re t o  any matter issued, adopted, or promulgated aftar July 4,1967,
nnd required by this parngraph to be made nvailebfe o r  published. A 
final order, opinion, statement of policy, interpretation, or  s t d  m n u s l  

--or' i~istructiontlllrt affects it niember of the public mny be relied ol(: 

used, or  cited m precedent by an ~gelicyugairist a party other than an 

~gencyollly if


"(i) it lirrs been indexed aud either made available or published , 
-asprovided by this p a m p p h  ;or 

*(ii) the party has lrctu~iland timely notice of the t a m s  
themf .  

"(8) Except with respect to tho records made available under para
~ n r p h s(1) and 2) of this subsection, each ngenc on request for 
lde~ltifiableremAs made in acc,)rdnlce with publisped rude3 stating 
the time, place, fees to the extent authorized by statute, and procedure 
to behllowed, shall make the m r d s  promptly available to any person. 
011a)m laint, the district court of tlie I-nited States in the district in 
which tRe compld~iantresides, or has his rincipnl place of businm. 
or in rhich the agellc recbrds are situntel has jlirisdictinn to en.oin 
the agncy  fmm ~ r i t h k l d i l l ~y n c  remrds and to order the mduc
tiou of m y  a s n c y  m r d s  im roperly withlield from tire compeinmt. 
In such a case the court shaR determine the matter de novn and the 
Iwrde~lis on the agency to sustain its action. I n  the cvelit of noncom
ulia~lcewith the order of the court. tlie district court may punish for 

in the case of iniformed 
to causes the court considers 

of ter inlpbrtnnce, proceedings beIfore the district court, as aut4hor
i s ;  this n g n p h ,  tnke precedena on t$e dorket over all other 
~ u r .and ski be assigned for 11earUlg and trial at the earliest 
practicable date and expedited in every way.

'(4) Each ajpmcy llevillg more tllan one member shall maintain and 
mcka available for public iilspection a record of the fincil votes of each 
member in every agency proceeding. 
"(b) Thissection does not apply to matters that are

"(1) specificall required by Executive order to be kept w r e t  
ill the mterest of txe antional defense or foreign policy; 
"(4) related solely to the intenial personllel rules ~lndpnict-ices 

of all nge11cy ; 
"(3) specifically exempted from disclosure by statute; 
'(4) trnde secrets and commercial or finiincittl informltt ion 

chdnedfrom a person and privileged or confidential ; 
"(5) inter-agency or intra-ngency memornndums or letters 

which wwld not be available by law to a party other than nn 
ngeaic iu litigntio~iwith the npncy ;

'(6f ~ m i n e e lnsd medical tile3 nnd similar files the disclosure 
of WIUCwould coilstittite a clarly UII\\-arrantedin\-tisio11of per
mla l  rivacy;
"(ifinvestigtitory tiles compiled for law enforcement purpose. 

except to blie extent avnilnble by law to a party 'other than an 

cont~inedin or I-elated to exnmination, o rating, or 
reporta prepared by, on behalf of, or for tffe usa of an 

q p l c y  responsible for the regulation or supervisioll of financial 
institutions or 

'(9) geoiogical and geophysi~~~tliuformation and data, includ
ingmaps, concerning wells. 

"(c) This section does not nuthorize withholding of information 
or l ~ m i tthe availability of records to the public, except as s 
cslly stated in this sectlon. This section is not authority to wit holdR"'" 
information fmm Congress." 
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SEC.2. The analysis of chapter 5 of title 5, United States Code, is 8 0  s t a t .  380. 
mended by striking out : 
"552 Publication of Information, rules, opinions, onlere, and public recorda" 

and inserting in place thereof: 
"6(12 Public Information; agency rules, opinions, orders, records, and proceed- 

inga" 

SEU.3. The Act of July 4,1966 (Public Law 8W87,80 Stat. 250), Repeal.
is mpealed.
Sm.4. Thie Act shdl be effective July 4, 1967, or on the date of Ef f eo t ive  

enactment, whichever 18later. date .  
Approved June 5, 1967. 

LEGISLATIVE HISTORYr 

MUSE REPORT No. 125 (Comm. on t h e  Judioiary).  
SENATE REPOW No. 248 (carnu. on t h e  Judioiary).  
CONGRESSIONAL RECORD, Vol. 113 ( 1 9 6 7 ) ~  

Apr. 3: Considered and passed House. 
 
PIe;y 19% Considered and passed Senate,  amended. 
 
Play 25: House agreed t o  Senate amendments. 
 



APPENDIX %PUBLIC LAW 93-502, AN ACT TO AMEND 
SECTION 552 OF TITLE 5, UNITED STATES CODE, 
KNOWN AS THE FREEDOM OF INFORMATION ACT; 
TEXT OF 1974 AMENDMENTS 

Public Law 93-502 
 
93rd Congress ,  H. R. 12471 
 

November 21, 1974 
 

Bn Bct 
To amend ~ect ion 552 of title 5, United States Code, known as  the Freedom of 

Information Act. 

Be  it enacted by  thR Senate and House of h'epreaentatives of the 
United States of America in Congress assembled, That (a)  the fourth publio infor-  
sentence of section 552 (a) (2) of title 5, United States Code, is amended matiion. 
to read as follows: "Each agency shall also maintain and make avail- Indexes, publi 
able for public inspection and copying current indexes providing oat ion and 
identifying information for the public as to any matter issued, adopted, d i s t r ibu t ion*  
  
or promulgated after July 4, 1967, and required b this paragra h to 
 
be made available or published. Each agency shalfpromptly pu&ish, 

quarterly or more frequently, and distribute (by sale or otherwise) 
 
copies of each index or supplements thereto unless i t  determines by 
 
order published in the Federal Register that the publication would Publioation in 
 
be unnecessary and impracticable, in which case the agency shall none- Federal Register. 
 

theless provide copies of such index on request a t  a cost not to exceed 
 
the direct cost of duplication.". 
 

(b)  (1)Section 552(a) (3) of title 5, United States Code, is amended Records, avail-
to read as follows: a b i l i t y  t o  

L'(3) Except with respect to the records made available under para- publio 

graphs (1) and (2) of this subsection, each agenc upon any request 
for records which (A) reasonably describes SUCK( records and (B) 
is made in accordance with published rules stating the time, place, 
fees (if any), and procedures to be followed, shall make the records 
promptly available to any person.". 

(2) Section 552(a) of title 5, United States Code, is amended by Doownent 
redesignating paragraph (4), and all references thereto, as paragraph search and 
(5) and by inserting immediately after paragraph (3) the following duplioat ion 
new paragraph : fees, regula-

LL(4)(A) I n  order to carry out the provisions of this section, each tions* 
agency shall promulgate regulations, pursuant to notice and receipt 
of p~tblic comment, specifying a uniform schedule of fees applicable 
to all constituent units of such agency. Such fees shall be limited to 
reasonable standard charges for document search and duplication and 
provide for recovery of only the direct costs of such search and dupli- 
cation. Docliments shall be furnished n~ithout charge or at  a reduced 
charge where the agency determines that waiver or reduction of the 88 STAT. 1561 
fee is in the public interest because furnishing the information ca 
be considered as primarily benefiting the general public. 

"(B) On complaint, the district court of the tJnited States in the Withheld agenoy 
district in which the complainant resides, or has his principal c lace reoords, oourt 
of business, or in which the agency records are situated. or in the examination* 
District of Columbia, has jurisdiction to enjoin the agency from with- 
holding agency records and to order the production of any agency 
records improperly withheld from the complainant. I n  such a case 
the court shall determine the matter do novo, and may examine the 
contents of such agency recor& in camera to determine whether such 
records or any part thereof shall be withheld under any of the exemp- 
tions set forth in subsection (b) of this section, and the burden is on 
the agency to sustain its action. 

"(C) Notwithstanding any other provision of law, the defendant Complaints,
shall serve an answer or otherwise lead to any complaint made response by 
under this subsection within thirty days after service upon the defendant-
defendant of the pleading in which such complaint is made, unless the 
court otherwise directs for good cause shown. 



- - -  
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"(D) Except as to cases the court considers of greater importance, 
proceedings before the district court, as authorized by this subsection, 
and appeals therefrom, take precedence on the docket over all cases 
and shall be assigned for hearing and trial or for argument at the 
earliest practicable date and expedited in every way. 

Attorney fees "(E) The court may assess against the United States reasonable 
and oosts. 	 attorney fees and other litigation costs reasonably incurred in any 

case under this section in which the complainant has substantially 
prevailed. 

CSC proceeding " (F)  F e n e v e r  the court orders the production of any agency 
against off ioer  	  records improperly withheld from the complainant and assesses 
or  employee. 	 against the United States reasonable attorney fees and other litigation 

costs, and the court additionally issues a written finding that the cir- 
cumstances surrounding the withholding raise questions whether 
agency personnel acted arbitrarily or capriciously with respect to the 
withholding, the Civil Service Commission shall promptly initiate a 
proceeding to determine whether disciplinary action is warranted 
against the officer or employee who was primarily responsible for the 
withholding. The Commission, after investigaqion and consideration 
of the evidence submitted, shall submit its findings and recommenda- 
tions to the administrative authority of the agency concerned and 
shall send copies of the findings and recommendations to the officer 
or employee or his representative. The administrative authority sliall 
take the corrective action that the Commission recommends. 

Nonoomplianoe, "(G) In  the event of noncompliance with the order of the oourt, 
penalty. the district court may punish for contempt the responsible employee, 

snd in the case of a uniformed service, the responsible member.". 
AdmMstrative (c) Section 552(a) of title 5, United States Code, is amended by 
deadlines. adding at the end thereof the following new paragra h :  

"(6) (A) Each agency, upon any request for recor& made under 
paragra h (I) ,(2), or (3) of this subsection, shall- 

determine within ten days (excepting Saturdays, Sundays, 
and legal public holidays) after the receipt of any such request 
whether to comply with such request and shall immediately notify 
the person making such request of such determination and the 
reasons therefor, and of the right of such person to appeal to the 
head of the agency any adverse determination; and 

"(ii) make a determination with respect to any appeal within 
twenty days (excepting Saturdays, Sundays, and legal public 
holidays) after the recelpt of such appeal. If  on a peal the denial 
of the request for records is in whole or in part upReld, the agency 
shall notify the person making such request of the provisions 
for judicial review of that determination under paragraph ( 2 )

88 STAT. 1562 of this subsection. 
88 STAT. 1563 "(B) I n  unusual circumstances as specified in this subparagraph, 

the time limits prescribed in either clause (i)  or clause (ii) 0.1sub
paragraph (A) may be extended by written notice to the person 
making such request setting forth the reasons for such extension and 
the date on which a determination is expected to be dispatched. No such 
notice shall specify a date that would result in an extension for more 
than ten working days. As used in this subparagra h, 'unusual cir- gcumstances' means, but only to the extent reasona ly necessary to 
the proper processing of the particular r e q u e s t  

"(i) the need to search for and collect the requested records from 
field facilities or other establishments that are separate from the 
office processing the request; 

"(ii) the need to search for, collect, and appropriately examine 
a voluminous amount of separate and distinct records which are 
demanded in a single request; or 

":) 
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(iii) tlle need for consultation, wluch shall be conducted with 
 
all practicable speed, with another agency having a substantial 
 
interest in  the determination of the request or among two or more 
 
components of the agency havlng substantial subject-matter 
 
lntelest therein. 
 

"(C) Any person making a request to any agency for records under 
paragraph ( I ) ,  (2) ,  or (3) of this subsection shall be deemed t o  have 
exhausted his administrative remedies with respect t o  such request 
if the agency fails to compl with the applicable time limit provisions 
of this paragraph. I f  the Jovernment can show exceptional circum- ~ i m e  e x t e n s i o n  
atances exlst and that the agency is exercising due diligence in f o r  agency 
responding to the request, the court mag retain jurisdiction and zllov: revfew* 
the agency additional time to complete its review of the records. Upon 
any determination by an agency to comply with a re uest for records, 
the records shall be made promptly available to sue t  person making 
such request. Any notification of denial of any r e ~ i e s t  for records 
under this subsection shall set forth the names and tltles or positions 
of each person responsible for tlle denial of such request.". 

SEC.2. (a)  Section 552(b) (1) of title 5, United States Code, is National  defense  
amended to read as follows : and f o r e i g n  p o l i -  

"(1) (A)  specifically authorized under criteria established by Oy,  exemption. 
an Executive order to  be ke t secret in the interest of national 
defense or foreign policy a n 8  (B) are in fact properly classified 
pursuant to such Executive order ;". 

( b )  Section 552(b) (7) of title 5, United States Code, is amended I n v e s t i g a t o r y  
to read as follows : records  f o r  law 

"(7)  investigatory records compiled for law enforcement pur- enforcement pup-

poses, but only to the extent that the production of such records poses¶ 

would (A) interfere with enforcement proceedings, (I%)deprive 
a person of a right to  a fair trial or an impartial adjudication, 
(C) constitute an unwarranted invasion of peisonal prlvacy, (D) 
disclose the identity of a confidential source and, in the case of 
a record compiled by a criminal law enforcement authority in  the 
course of a cl:lmlnal investigation, or by an agency conducting a 
lawful national security intelligence investigation, confidential 
information furnished only by the confidential source, ( E )  dis- ER STAT. 156 
close investigative techniques and procedures. or (F) endanger /as STAT. 1s; 
the life or physical safety of law enforcement personnel;". 

(c)  Section 552(b) of title 5, United States Code, is amended by Segregable por- 
adding a t  the end the following: ",4ny reasonably segregable portion t i o n s  o f  
of a. record shall be provided t o  any person requesting such record records .  
after deletion of the portions which are exempt under this subsection.". 

SEC.3. Section 552 of title 5, United States Code. is amended by ~ e p o r t s  t o  
addin a t  the end thereof the following new subsections: Speaker o f  t h e  

"(d7 On or before March 1of each calendar year, each aqency shall House and 
submit a report covering the preceding calendar year to the Speaker m e ~ i d a n t  of 
of the House of Representat~ves and President of the Senate for the Senate* 
referral to  the appropriate committees of the Congress. The report c o n t e n t s .  
shall include- 

"(1) the number of determinations made by such agency not 
 
to comply with requests for records made to such agency under 
 
subsection (a)  and the reasons for each such determination; 
 

"(2) the number of appeals made by persons under subsection 
(a )  (6) ,  the result of such appeals, and the reason for  the action m,p. 1562. 
upon each appeal that results in  a denial of information; 

"(3) tlle names and titles or positions of each person respon- 
 
sible for the denial of records requested under thls section, and 
 
the number of instances of participation for e a ~ h  ; 
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88 STAT. 1564 
 

"(4) the results of each roceeding conducted pu~suant to 
subsection (a)  (4) ( F ) ,  inclua)ng a re ort of the disciplinary 
action taken against the o6mr or empfoyoe who was primarily 
responsible for improperly withholding records or an explanation 
of why disciplinary action was not taken ; 

"(5) a copy of every rule made by such agency regarding this 
section ; 

L'(6) a copy of the fee schedule and the total amount of fees 
collected by the agency for making records available under this 
section ;and 
"(7) such other information as indicates efforts to administer 

fully this section. 
Annual reporL. 	 The Attorney General shall submit an annual report on or before 

March 1 of each calendar year which shall include for the prior 
calendar year a listing of the number of cases arising under this sec- 
tion, the exemption involved in each case, the disposition of such case, 
and the cost, fees, and nalties assessed under subsections (a)  (4) 
(E) ,AF),and 	(G). SUEreport shall also include a description of 
the e orts undertaken by the Department of Justice to encourage 

"Agency ." agency compliance with this section. 
"(e) For pu oses of this section, the term 'agency' as defined in 

5 USC 551. 	 section 551 (I) %his title includes any executive department, military 
department. Government corporation, Government controlled corpo- 
ration, or other establishment in the executive branch of the Govern- 
ment (including the Executive Office of the President), or any 
independent regulatory agency.". 

Effeot iw SEC.4. The amendments made b this Act shall take effect on the 
date. 	 ninetieth day beginning after the J a b  of enactment of this Act. 
5 USC 552 
 
note. 

Speaker o f  the House o f  Representat ives .  

Pres ident  of the Senate pro tempore.  
88 STAT. 1564 
08 STAT. 1 5 6 5  

IN THE HOUSE OF REPRESENTATIVES, U.S., 
November 20.1974. 

The House of Representatives having proceeded to reconsider the bill (H.R. 
12471) entitled "An Act to amend section 552 of title 5, United States Code, 
known as the Freedom of Information Act", returned by the President of the' 
United states with his objections, to the House of Representatives, in which it 
originated, it was 

Resolved, That the said bill pass, two-thirds of the House of Representatives 
agreeing to pass the same. 
 

Attest: 
 
W. PAT JENNINGS 

Clerk .  

By  W .  Raymond Co l l ey  
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I certify that this Act originated in the House of Representatives. 

\V. PATJ I ~ N N I W G S  

Clerk. 

Hy W .  Raymond Colley 

IN THE SENATE OF THE UNITED STATES, 
November 21, 1974. 

The Senate having proceeded t o  reconsider the blll (H. 8. 12471) entitled 
I "An Act to  amend section 552 of title 5, United States Code, known as the 
I 

Freedom of Information Act", returned by the President of the United States 
I with his objections to  the House of Representatives, in w h k h  it originated, i t  

was 
Resolved, That the said bill pass, two-thirds of the Senators present having 

voted in the affirmat~ve. 
Attest: 

FRANCISR. VALEO 
Secretary. 

I LEGISLATIVE HISTORYt 

HOUSE REPORTS: No. 93-876 (Comm. on Government Opera t ions)  
and No. 93-1380 (~omm. of Conference).  

SENATE REPORTS: No. 93-854 a o o o m p ~ i n g  S. 2543 (Comm. on t h e  
J u d i c i a r y )  and No. 93-1200 (Comm. of Conferenoe).

1 CONGRESSIONAL RECORD, Vol. 120 (1974):  
I Mar. 14, cons idered  and passed  House. I MEJ 30, cons idered  and pa s sed  Senate,  amended i n  l i e u  of 

S. 2543. 
Oat. 1, Senate  agreed t o  conferenoe  r e p o r t .  

1 Oot. 7, House agreed t o  conference  r e p o r t .  

I 
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 10, No. 42: 
 

Oot. 17, ve toed;  P r e s i d e n t i a l  message. 
 
CONGRESSIONAL FECORD, Vol. 120 (1974): 
 

Nov. 20, House overrode  veto.  
  
Nov. 21, Sena t e  overrode  veto.  
  

GPO 38-138 

I 



APPENDIX 4-FULL TEXT OF THE FREEDOM OF INFORMA- 
TION ACT, AS AMENDED IN 1974 BY PUBLIC LAW 93
502 

THE FRELDOM OF INFORMATION AMENDEDIN PUBLIC LAW ACT AS 1974 BY 
93-502 

Q 552. Public information; agency rules, opinions, orders, records, and 
proceedings 

(a) Each agency shall make available to  the public information as follows: 
(1) Each agency shall separately state and currently publish in the Federal 

Register for the guidance of the public- 
(A) descriptions of its central and field organization and the established 

places a t  which, the employees (and in the case of a uniformed service, the 
members) from whom, and the methods whereby, the public may obtain 
information, make submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which its functions 
are channeled and determined, including the nature and requirements of 
all formal and informal procedures available; 

(C) rules of procedure, descriptions of forms available or the places a t  
which forms may be obtained, and instructions as to the scope and contents 
of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general applica- 
bility formulated and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 
Except to  the extent that  a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to  resort to, or be adversely 
affected by, a matter required to  be published in the Federal Register and not so 
published. For the purpose of this paragraph, matter reasonably available to  
the class of persons affected thereby is deemed published in the Federal Register 
when incorporated by reference therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for 
public inspection and copying- 

(A) final opinions, including concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register; and 

(C) administrative staff manuals and instructions to  staff that  affect a 
member of the public; 

unless the materials arc promptly published and copies offered for sale. To the  
extent required to  prevent a clearly unwarranted invasion of personal privacy, 
an agency may delete identifying details when i t  makes available or publishes an 
opinion, statement of policy, interpretation, or staff manual or instruction. HOW- 
ever, in each case the justification for the deletion shall be explained fully in  
writing. Each agency shall also maintain and make available foi public inspection 
and copying current indexes providing identifying information for the puhlic 
as t o  any matter issued, adopted, or promulgated after July 4, 1967, and required 
by  this paragraph t o  be made available or published. Each agency shall promptly 
publish, quarterly or more frequently, and distribute (by sale or otherwise) 
copies of each index or supplements thereto unless it  determines by order published 
in the Federal Register that  the publication would be unnecessary and impracti- 
cable, in which case the agency shall nonetheless provide copies of such index 
on request a t  a cost not t o  exceed the direct cost of duplication. A final order, 
opinion, statement of policy, interpretation, or staff manual or instruction that  
affects a member of the public may be relied on, used, or cited as precedent by 
a n  agency against a party other than an agency only if- 

(j) i t  has been indexed and either made available or published as provided 
by this paragraph; or 

(502) 



(ii) the,party has actual and timely notice of the terms thereof. 
(3) Except with respect to the records made available under paragraphs (I) 

and (2) of this subsection, each agency, upon any request for records which (A) 
reasonably describes such records and (B) is made in accordance with published 
rules stating the time, place, fees (if any), and procedures to be followed, shall 
make the records promptly available to any person. 

(4)(A) In order to carry out the provisions of this section, each agency shall 
promulgate regulations, pursuant to notice and receipt of public comment, 
specifying a uniform schedule of fees applicable to all constituent units of such 
agency. Such fees shall be limited to reasonable standard charges for document 
search and duplication and provide for recovery of only the direct costs of such 
search and duplication. Documents shall be furnished without charge or a t  a 
reduced charge where the agency determines that waiver or reduction of the fee 
is in the public interest because furnishing the -information can be considered as 
primarily benefiting the general public

(B). On complaint, the district court of the United States in the district 
in which the complainant resides, or has his principal place of business, or 
in which the agency records are situated, or in the District of Columbia, has 
jurisdiction to enjoin the agency from withholding agency records and to 
order the production of any agency records improperly withheld from the 
complainant. In such a case the court shall determine the matter de novo, 
and may examine the contents of such agency records in camera to determine 
whether such records or any part thereof shall be withheld under any of the 
exemptions set forth in subsection (b) of this section, and the burden is on 
the agency to sustain its action. 

(C) Notwithstanding any other provision of law, the defendant shall 
serve an answer or otherwise plead to any complaint made under this sub
section within thirty days after service upon the defendant of the pleading 
in which such complaint is made, unless the court otherwise directs for good 
cailse shown.-..-- - -..- ... 

(D) Except as to cases the court considers of greater importance, proceedings 
before the district court. as authorized bv this subsection. and awweals 
therefrom, take precedence on the docket ovkr all cases and shall be a s s b e d  
for hearing and trial or for argument a t  the earliest practicable date and 
expedited in every way. 

(E) The court may assess against the United States reasonable attorney 
fees and other litigation costs reasonably incurred in any case under this 
section in which the complainant has substantially prevailed. 

(F) Whenever the court orders the production of any agency records 
improperly withheld from the complainant and assesses against the United 
States reasonable attorney fees and other litigation costs, and the court 
additionally issues a written finding that the circumstances surrounding the 
withholding raise questions whether agency personnel acted arbitrarily or 
capriciously with respect to the withholding, the Civil Service Commission 
shall promptly initiate a proceeding to determine whether disciplinary action 
is warranted against the officer or employee who was primarily responsible 
for the withholding. The Commission, after investigation and consideration 
of the evidence submitted, shall submit its findings and recommendations to 
the administrative authority of the agency concerned and shall send copies 
of the findings and recommendations to the officer or employee or bis repre
sentative. The administrative authority shall take the corrective action that 
the Commission recommends. 

(G) In  the event of noncompliance with the order of the court, the district 
court may punish for contempt the responsible employee, and in the case of 
a uniformed service, the responsible member. 

(5) Each agency having more than one member shall maintain and make avail
able for public inspection a record of the final votes of each member in every 
agenc proceeding. 

(6)&) Each agency, upon any request for records made under paragraph (I), 
(2). or (3) of this subsection. shall

(i) .determine within tkn days (excepting Saturdays, Sundays, and legal 
public holidays) after the receipt of any such request whether to comply 
with such request and shall immediately notify the person making such 
request of such determination and the reasons therefor, and of the right of 
such person to appeal to the head of the agency any adverse determination; 

make a determination with respect to any appeal within twenty days 
(excepting Saturdays, Sundays, and legal public holidays) after the receipt 



of such appeal. If on appeal the denial of the request for records is in whole or 
in part upheld, the agency shall notify the person making such request of 
the provisions for judicial review of that  determination under paragraph (4) 
of this subsection. 

(B) In unusual circumstances as specified in this subparagraph, the time 
limits prescribed in either clause (i) or clause (ii) of subparagraph (A) may be 
extended by written notice to the person making such request setting forth 
the reasons for such extension and the date on which a determination is 
expected to be dispatched. No such notice shall specify a date that would 
result in an'7xtension for more than ten working days. As used in this sub- 
paragraph, unusual circumstances" means, but only to the extent reason- 
ably necessary to the proper processing of the particular request- 

(i) the need to search for and collect the requested records from field 
facilities or other establishments that are separate from the office processing 
the request; 

(ii) the need to search for, collect, and appropriately examine a voluminous 
amount of separate and distinct records which are demanded in a single 
request; or 

(iii) the need for consultation, which shall be conducted with all practicable 
speed, with another agency having a substantial interest in the determination 
of the request or among two or more components of the agency having 
substantial subject-matter interest therein. 

(C) Any person making a request to any agency for records under para- 
graph (I), (2), or (3) of this subsection shall be deemed to have exhausted 
his administrative remedies with respect to such request if the agency fails 
to comply with the applicable time limit provisions of this paragraph. If 
the Government can show exceptional circumstances exist and that the 
agency is exercising due diligence in responding to the request, the court 
may retain jurisdiction and allow the agency additional time to complete 
its review of the records. Upon any determination by an agency to comply 
with a request for records, the records shall be made promptly available 
to such person making such request. Any notification of denial of any request 
for records under this subsection shall set forth the names and titles or 
postions of each person responsible for the denial of such request. 

(b) This section does not apply to matters that are- 
(1) (A) specifically authorized under criteria established by an Executive 

order to be kept secret in the interest of national defense or foreign .policy and 
(B) are in fact properly classified pursuant to such Executive order; 

(2) related solely to the internal personnel rules and practices of an agency; 
(3) specifically exempted from disclosure by statute; 
(4) trade secrets and commercial or financial information obtained from a 

person and privileged or confidential; 
(5) inter-agency or intra-agency memorandums or letters which would not be 

available by law to a party other than an agency in litigation with the agency; 
(6) personnel and medical files and similar files the disclosure of which would 

constitute a clearly unwarranted invasion of personal privacy; 
(7) investigatory records compiled for law enforcement purposes, but only to the 

extent that the production of such records would (A) interfere with enforcement 
proceedings, (B) deprive a person of a right to a fair trial or an impartial adjudl- 
cation, (C) constitute an unwarranted invasion of personal privacy, (D) disclnse 
the indentity of a confidential source and, in the case of a record compiled by a 
criminal law enforcement authority in the course ,of a criminal investigation, or 
by an agency conducting a lawful national security intelligence investigation, 
confidential information furnished only by the confidential source, (E) disclose 
investigative techniques and procedures, or (I?) endanger the life or physical 
safety of law enforcement personnel; 

(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the regulation 
or supervision of financial institutions; or 

(9) geological and geophysical information and data, including maps, concern- 
ing wells. 

Any reasonably segregable portion of a record shall be provided to any person 
requesting such record after deletion of the portions which are exempt under this 
subsection. 

(c) This section does not authorize withholding of information or limit .the 
availability of records to the public, except as specifically stated in this section. 
This section is not authority to withhold information from Congress. 



(d) On or before March 1 of each calendar year, each agency shall submit a 
report covering the preceding calendar year to the Speaker of the House of 
Representatives and President of the Senate for referral to the appropriate 
committees of the Congress. The report shall include- 

(1) the number of determinations made by such agency not to comply with 
requests for records made to such agency under subsection (a) and the reasons 
for each such determination; 

(2) the number of appeals made by persons under subsection (a)(6), the 
result of such appeals, and the reason for the action upon each appeal that 
rebults in a denial of information; 

(3) the names and titles or positions of each person responsible for the 
denial of records requested under this section, and the number of instances 
of participation for each; 

(4) the results of each proceeding conducted pursuant to subsection 
(a)(4)(F), including a report of the disciplinary action taken against the 
officer or employee who was primarily responsible for improperly withholding 
records or an explanation of why disciplinary action was not taken; 

(5) a copy of every rule made by such agency regarding this section; 
(6) a copy of the fee schedule and the total amount of fees collected by 

the agency for making records available under this section; and 
(7) such other information as indicates efforts to administer fully this 

section. 
The Attorney General shall submit an annual report on or before March 1 of 
each calendar year which shall include for the prior calendar year a listing of the 
number of cases arising under this section, the exemption involved in each case, 
the disposition of such case, and the cost, fees, and penalties assessed under 
subsections (a) (4) (E), (F),and (G). Such report shall also include a description 
of the efforts undertaken by the Department of Justice to encourage agency 
compliance with this section. 

(e) For purposes of this section, the term "agency" as defined in section 551 (1) 
of this title includes any executive department, military department, Govern
ment corporation, Government controlled corporation, or other establishment 
in the executive branch of the Government (including the Executive Office of the 
President), or any independent regulatory agency. 
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FORE WORD 
 

When the Freedom of Information Act was enacted in 1967, At- 
torney General Clark issued a memorandum on its application and in- 
terpretation for the guidance of all Federal departments and agencies. 
The 1974 Amendments to the Act represent a less fundamental change 
from existing practice than did the Act itself; yet in several respects 
they pose legal and administrative problems of great complexity. For 
that reason, and because of the high public importance of the program 
which the Amendments affect, I have thought it appropriate to meet 
their enactment with guidelines similar to the 1967 memorandum. 

Despite the short time available, an extensive consultative process 
has been followed in the preparation of these guidelines, including the 
solicitation of advice from those concerned with Freedom of Informa- 
tion matters in many agencies of the Government, and from the profes- 
sional staffs of the congressional committees responsible for the 
Amendments. The guidance does not purport to be exhaustive, and I 
invite further comments from the agencies, and from the public, which 
may assist in achieving effective administration of the Act. 

The President has asked me, in issuing these guidelines, to empha
size on his behalf that it is not only the duty but the mission of every 
agency to make these Amendments effective in achieving the important 
purposes for which they were designed. The Department of Justice will 
continue to regard the encouragement of sound and effective imple- 
mentation of the Freedom of Information Act as one of its most im- 
portant responsibilities. 

EDWARDH. LEG, 
Attorney Generd, 

February 1n5. 
(iii) 
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PART I. AMENDMENTS PmTAINING TO THE 
SCOPE AND APPLICATION OF THE EXEMP- 
TIONS 

I-A. CHANGES IN EXEMPTION 1 (CLASSIFIED NATIONAL 
DEFENSE AND FOREIGN POLICY RECORDS) AND THE 
PROVISION CONCERNING IN CAMERA INSPECTIONS 

The 1974 Amendments modify the national defense and foreign 
policy exemption of the Act, 5 U.S.C. 552(b) ( I ) ,  and add an express 
provision concerning in camera judicial inspection of records sought 
to be withheld under any exemption, including exemption 1. The 
change in exemption 1primarily affects the procedures and standards 
applicdble to an agency's processing of requests for classified records. 
The provision concerning in camera judicial inspection affects the 
manner in which a court may treat classified records which an agency 
seeks to withhold. 

AMENDMENTOF E X E ~ O N1 

Exemption 1of the 1966 Act authorized the withholding of infor- 
mation "specifically required by Executive order to be kept secret in 
the interest of the national defense or foreign policy." As amended, 
exemption 1 will permit the withholding of matters that are "(A) 
specifically authorized under criteria established by an Executive 
order to be kept secret in the interest of national defense or foreign 
policy and (B) are in fact properly classified pursuant to such Exec- 
utive order." The previous language established a standard which 
essentially was met whenever a record was marked "Top Secret," 
"Secret," or "Confidential" pursuant to authority in an Executive 
order such as No. 10501 or its successor, No. 11652. The more detailed 
standard of the amended exemption limits its applicability to infor-1 
mation which, as noted in the Conference Report, "is 'in fact, properly 
classified' pursuant to both procedural and substantive criteria con- 
tained in such Executive order." (Conf. Rept. p. 12.) 

Consequently, a Freedom of Information request which encom
passes classified records will require, at both the initial and appellate 
stages, an administrative determination that the records warrant 
continued classification under the criteria of Executive Order 11652 
or any subsequent Executive order governing the protection of na
tional security information. This determination must be based upon 



substantive classification review of the records, regardless of their 
age. The records should also be reviewed for conformity with the 
procedural requirements of the Order, and any irregularities should 
be corrected. 

When it is not possible to make the necessary determination within 
the time limits established by 1974 Amendments, because of the vol- 
ume, the complexity, or the inaccessibility of the records encompassed 
by the request, it will frequently be desirable to negotiate a time ar- 
rangement for processing the request mutually acceptable to the re- 
quester and the agency. (8ee Appendix III-B for discussion of time 
limits.) I f  in such circumstances a requester is unwilling to enter into 
an arrangement of this nature, an agency will be compelled to rely 
upon the original classification marking until classification review can 
be accomplished. Such review must proceed as rapidly as possible. 

The primary substantive criteria presently incorporated by the 
amended exemption appear to be section 1,4(C) and 5 (A),  (B) , (C) , 
(D) , and (E )  of Executive Order 11652. The remaining provisions of 
the Executive Order constitute the procedural criteria. The mandatory 
review provisions of the Order are not directly affected by the amend- 
ment to exemption 1 and should continue to be applied when a mem- 
ber of the public specifically requests classification review under those 
provisions. However, absent such specific request, the provisions of 
the Freedom of Information Act, rather than the mandatory review 
provisions of the Executive Order, will govern the processing of the 
request. 

Under Executive Order 11652, information originally classified 
by an agency ordinarily can be declassified only by the same agency. 
There is nothing in the amendments or their legislative history which 
displays any intent that this disposition be reversed-resulting in a 
requiremen6 that HEW, for example, make the decision as to whether 
a document classified by the State Department is "properly" classi- 
fied. To hhe contrary, the legislative history recognizes the primacy 
in this area of those agencies "responsible" for national defense and 
foreign policy m~atters. (Conf. Rept. p. 12.) I n  order to reserve the 
decision to the classifying agency, it is necessary to consider docu- 
mentary material contained in one agency's files which has been classi- 
fied by another agency as being an "agency record1' of the latter rather 
than the former. This seems a permissible construction, since the 
phrase is nowhere defined and it is unrealistic to regard classified 
documentary material as "belonging" to one agency for the purposes 
here relevank when primary control over dissemination of its contents, 
even within the Government, rests with another agency. Thus, when 
records requested from one agency contain documentary material 
classified by another agency it would appear appropriate to refer 
those portions of the request to the originating agency for determina- 
tion (as to all matters) under the Act. When such referral is made, 
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the agency to which the request was directed retains its obligation 
to comply with the Act as to those portions of the request which 
have not been referred; and the !agency receiving the referral has 
that obligation with rwpect to the remainder. For purposes of the 
time limits of the Act, it is consistent with the foregoing analysis 
to consider the date of receipt of referred portions of a request to 
be the date on which they are received by the agency to which they 
are referred (or the date on which they would have been so received, 
with the exercise of due diligence by the referring agency). Every 
effort should be made, however, to comply with bhe limits computed 
from the date of receipt by the referring agency; and referred re
quests should be accorded priority. 

When requested records contain information classified by the 
agency receiving the request, but as to which one or more other agen- 
cies have a subject matter interest, the agency receiving the request 
must process and act upon it without referral. Any interagency con- 
sultation required by the Executive Order or otherwise desired must 
be completed within the time limits established by the Act.l Agencies 
consulted in such circumstances must provide guidance to the primary 
agency as rapidly as possible in view of the time constraints. 

The terms of the amended Act authorize a court to examine 
classified records in camera to determine the propriety of the with- 
holding under the new sabstantive standards of the exemption. The 
Conference Report makes clear, however, that "in camera examination 
need not be automatic" and that before a court orders in camera in
spection "the Government should be given the opportunity to estab- 
lish by means of testimony or detailed affidavits that the documents are 
clearly exempt from disclosure." (Conf. Rept. p. 9.) The Conference 
Report also emphasizes congressional recognition that: 

"[Tlhe Executive departments responsible for national defense 
and foreign policy matters have unique insights into what adverse 
effects might occur as a result of public disclosure of a particu- 
lar classified record. Accordingly, the conferees expect that Fed- 
eral courts, in making de lurvo determinations in section 552(b) 
(1) cases under the Freedom of Information law, will accord sub- 
stantial weight to an agency's affidavit concerning the details of 
the classified status of the disputed record." (p. 12) 

A recent Court of Appeals decision-not involving a Freedom of 
Information Act request, but taking account of the amendment of 
exemption 1 and the new provision for in camera inspection-om
ports with this legislative view. I t  affirms the need for judicial re

1 The Amendments do, however, provlde that such consultntions may constitute "unusual 
circumstnnces" for which the time limits may be extended for a maximum of 10 worklng 

- days. 



straint in the field of national security information and the appro- 
priateness of judicial deference to classification decisions made and 
reviewed administratively in accordance with the provisions of Exec- 
utive Order 11652, particularly decisions reflecting the expertise and 
independent judgment of the interagency review body established 
under that Order.2 

In his veto of the 1974 Amendments, accompanied by suggestions for 
acceptgble revisions, the President had expressed concern that the 
Amendments posed serious problems, including a problem of consti- 
tutional dimensions, to the extent that they authorized a court to over- 

. turn an Executive classification decision which had a reasonable basis. 
To avoid this difficulty, the President proposed : 

"that where classified documents are requested, the courts could 
review the classification, but would have to uphold the classifi- 
cation if there is a reasonzble basis to support it. In determining 
the reasonableness of the classification, the courts would consider 
all attendant evidence prior to resorting to an in camera examina
tion of the document." Veto Message, 10 Weekly Compilation of 
Presidential Documents 1318 (1974). 

The language of the bill was not changed, but Congressman Moor
head, House manager of the bill and a conferee for the House, after 
quoting this portion of the President's veto message, stated: "[Iln 
the procedural handling of such cases under the Freedom of Informa- 
tion Act, this is exactly the way the courts would conduct their pro- 
ceedings." (120 Cong. Rec. H 10865 (November 20, 1974).) 

In  E&ronmzentd Protection Agemy v. M i d ,  410 U.S. 73 (1973), 
the Supreme Court acknowledged the power of Congress to alter the 
Court's holding of unreviewability of classification decisions. It ex
pressly recognized, however, that this power was subject "to whatever 
limitations the Executive privilege may be held to impose upon such 
congressional ordering." 410 U.S. at 83. The Amendments, in other 
words, do not affect the responsibility of the President to protect cer- 
tain Executive branch information to the extent that such responsibil- 
ity is conferred upon him by the Constitution ;and they do not enlarge 
the power of the courts insofar as that Presidential function is con- 
cerned. 

I-B. CHANGES IN EXEMPTION 7 (INVESTIGATORY LAW 
ENFORCEMENT RECORDS) 

The 1974 Amendments to the Freedom of Information Act substan- 
tially altered the exemption concerning investigatory material com- 

9 Alfred A. Enopf, Inc. v. Clolbi(,No. 74-1478 (4th Cir. Beb.7,1975). 
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piled for law enforcement purposes.' Prior to the amendments, the Act 
permitted the withholding of "investigatory files compiled for law 
enforcement purposes except to  the extent available by law to  s party 
other than an agency." The 1974 Amendments substitute the term 
"records" for "files," and prescribe that the withholding of such rec- 
ords be based upon one or more of six specified types of harm. The 
revised exemption now reads : 

"(7) investigatory records compiled for law enforcement 
purposes, but only to the extent that the production of such 
records would (A) interfere with enforcement proceedings, (B) 
deprive a person of a right to a fair trial or an impartial adjudi- 
cation, (C)  constitute an unwarranted invasion of personal pri- 
vacy, (D) disclose the identity of a confidential source and, in the 
case of a record compiled by a criminal law enforcement authority 
in the course of a criminal investigation, or by an agency con- 
ducting a lawful national security intelligence investigation, con- 
fidential information furnished only by the confidential source, 
(E) disclose investigative techniques and procedures, or  (F) 
endanger the life or physical safety of law enforcement per- 
sonnel;" 

There follows a discussion of the phrase "investigatory records 
compiled for law enforcement purposes,'' the six bases for withhold- 
ing investigatory material, and the implementation of the amended 
provision. 

A series of court decisions had construed the prior provision as 
exempting any material contained in a file properly designated as an 
investigatory file compiled for law enforcement purpose^.^ The pri- 
mary purpose of Senator Hart's amendment to revise exemption 7 
was to overt,urn the result of those decisions and to  require considera- 
tion of the particular document and the need to w i t h h ~ ~ t .  (See, 
e.g., 120 Cong. ~ e c .  m - 3 0 -f'M~y86,%l747>I--- -- -

Because of the change from "files" to  "records" and the provision 
concerning reasonably segregable portions of records (see Par t  14, 

3The  exception clause, which was dropped by the 1974 Amendments, applied, for 
example, t o  requests under the  Jencks 'Act, 18 U.S.C. 3500.While a subject of occasional 
confusion in the early days of the  Act, this clause merely meant tha t  the  exemption was 
not intended to repeal or  foreclose discovery rights of litignnts such a s  those under the 
Jencks Act. See A.G.'s 1967 F O I  Mem. a t  38. It can be assumed tha t  the  reason the  clause '1was dropped was merely to avoid encumbering the more complex amended exemption 
with a clause which was unnecessary; i t s  omission thus does not change the law. 

4 See, e.g., Weisberg v. U.S. Department of Justice, 489 F. 2d 1195 (D.C. Cir., 1973), 
cert. denied, 416U.S. 993 (1974). 

bNeither the bill pnssed by the House nor the bill reported by the Senate Judiciary 
Committee contained any amendment of exemption 7. Senator Hart 's amendment was 
adopted during the Senate debate, and i t  was revised during the House-Senate conference. 
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below), the particular documents must ordinarily be e~amined .~The 
threshold questions are whether the requested material is "investiga- 
tory" and whether it was "compiled for law enforcement purposes." 
These terms were not defined in the original Act and are not defined 
in the Act as amended. 

66Investigatory records" are those which reflect or result from investi- 

gative efforts. The latter may include not merely activities in which 
agencies take the initiative, but also the receipt of complaints or 
other communications indicating possible violations of the law, where 
such receipt ispart of an overall program to prevent, detect or counter- 
act such violations, or leads to such an effort in the particular case. 

Under the original Act, "law enforcement" was construed admin- 
istratively and by the courts as applying to the enforcement of law 
not only through criminal prosecutions, but also through civil and 
regulatory proceedings, so that investigations by agencies with no 
criminal law enforcement responsibilities were included. The legida- 
tive history of the 1974 Amendments indicates that no change in this 
basic concept was contemplated. (See, e.g., Conf. Rept. p. 13.) 

"Law enforcement" includes not merely the detection and punish- 
ment of law violation, but also its prevention. Thus, lawful national 
security intelligence investigations are covered by the exemption: as 
are background security investigations and personnel investigations 
of applicants for Government jobs under Executive Order 10450. (Cf. 
Conf. Rept. p. 13.) On the other hand, not every type of governmental 
information-gathering qualifies. Records of more general informatioh- 
gathering activities (e.g., reporting forms submitted by a regulated 
industry or by recipients of Federal grants) developed in order to 
monitor, generally or in particular cases, the effectiveness of exist- 
ing programs and to determine whether changes may be appropriate, 
should not be considered "compiled for law enforcement purposes" 
except where the purpose for which the records are held and used 
by the agency becomes substantially violation-oriented, i.e., becomes 
re-focused on preventing, discovering or applying sanctions against 
noncompliance with federal statutes or regulations. Records generated 
for such purposes as determining the need for new regulations or 
preparing statistical reports are not "for law enforcement purposes." 

Once it is determined that a request pertains to "investigatory 
records compiled for law enforcement purposes," the next question is 

" I t  might be possible to make the necessary exemption 7 determination without such 
individual exnminntion when, for example, an entire file is known to contnin standardized 
forms all portions of which meet the exemption requirements. Such a situntion is obvi- 
ously likely to be rare, at  least with respect to presently existing files. 

See 5 U.S.C. 552(b) (7) (D) .  
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whether release of the material would involve one of the six types of 
harm specified in clauses (A)  through ( F )  of amended exemption 7. 
I f  not, the material must be released despite its character as an inves- 
tigatory record compiled for law enforcement purposes, and (gener- 
ally speaking) even when the requester is currently involved in civil 
or  criminal proceedings with the Government. (Of course exemptions 
other than exemption 7 may be applicable, or restrictions upon dis- 
closure other than those expressly set forth in the Freedom of Infor- 
mation Act-for example, the prohibition against disclosing the 
transcript of grand jury proceedings, Rule 6 of the Federal Rules of 
Criminal Procedure.) 

The six bases for nondisclosure set forth in 5 U.S.C. 552(b) (7) 
(A)-(B) may ch explained as follows : 

(A)  INTERFE~NCEWITH ENFORCEMENT 

Under clause 552(b) (7) (A),  nondisclosure is justified to the extent 
that production of the records would "interfere with enforcement 
proceedings." This clause is derived, without change, from Senator 
Hart's ,amendment. 

The term "enforcement proceedings" is not defined, but i t  seems 
clear that its scope corresponds generally to  that of "law enforcement 
purposes," covering criminal, civil and administrative proceedings. 
Moreover, in explaining this clause of his amendment, Senator Hart  
made clear he considered proceedings to be "interfered with" when in- 
vestigations preliminary to them are interfered with. He used the term 
"enforcement procedures" as synonymous with "enforcement proceed- 
ings" to describe the over-all coverage of the clause. (120 Cong. Rec. 
S 9330 (May 30, 1974) .) Thus, records of a pending investigation of 
an applicant for a Government job would be withholdable under 
clause (A)  to the extent that their production would interfere with the 
investigation. 

Normally, clause (A)  will apply only to investigatory records 
relating to law enforcement efforts which are still active or in pros- 
pect-sometimes administratively characterized *as ~ecords  in an 
'Lopen" investigatory file. But bhis will not always be the case. There 
may be situations (e.g., a large conspiracy) where, because of the close 
relationship between the subject of a closed file and the subject of an 1open file, release of material from the former would interfere with the 
active proceeding. Also, material within a closed file of one agency )
may bear directly upon active proceedings of another agency, Federal 
or  State. 

The meaning of "interfere" d e p e n d q p & ~ ~  f a & e 2 O  
Cong. Rec. S 9330 (May 30,1974) (Senator f iart) .)  One example of 
interference when litigation is pending or in prospect is harm to the 
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Government's case through the premature release of information not 
pmsessed by known or potential adverse parties. Zbid. Regarding 
investigations, interference would be created by a release which might 
alert the subject to the existence of the investigation, or mhich would 
"in any other way" threaten the ability to conduct the investigation. 
(120 Cong. Rec. S 9337 (May 30,1974) (letter of Senator Hart)  .) The 
legislative history indicates that, while the 7th exemption as it previ
ously stood was to be narrowed by changing "files" to "records" and 
specifying six bases for asserting the exemption, bhese new bases them- 
selves were to be construed in a flexible manner. (See, e.g., 120 Cong. 
Rec. S 9330 (May 30,1974) (Senator Har t )  ; 120 Cong. Rec. S 19812 
(Nov. 21,1974) (Senator Hart)  .) This applies to clause (A)  and may 
properly be considered in determining the meaning of "interfere." 

(B) DEPRNATTONOF RIGHTTO FAIRTRIALOR ADJUDICATION 

Clause (B) permits withholding to the extent that production mould 
"deprive a person of a right to a fair trial or an impartial *adjudica- 
tion." This provision also came, without change, from Senator Hart's 
amendment ;no specific explanation of i t  is contained in the legislative 
history. 

A fundamental difference between clause (A) and clause (B) is 
that, while the former is intended primarily to  protect governmental 
functions, clause (B) protects the rights of private persons. "Pemn" 
is defined in the Administrative Procedure Act (APA), of which the 
Freedom of Information Act is a part, to include corporations and 
other organizations as well as individuals. (5 U.S.C. 551(2).) The 
term "trial" is undefined, but 11-ould normally be thought to  apply to 
judicial proceedings, both civil and criminal, in Federal and State 
courts. "Adjudication" is defined in the APA to  mean the procedure 
by which Federal agencies formulate decisions in all matters except 
rulemaking (including ratemaking). (5 U.S.C. 551 (7) ; see also 5 
U.S.C. 551 (4))  (6 ) ,  (9))  and (12) .) It is unlikely, however, that this 
definition. was intended to  apply here, since there is no apparent rea
son why Federal ratemaking or, for that matter, the most important 
s t a b  administrative proceediligs should have been thought undeserv- 
ing of any protm'tion in contrast to informal and relatively incon- 
sequential determinations that may qualify as Federal "adjudication" 
technically speaking (e.g., approval or denial of an application for a 
small grant for a cultural demonstration trip.) It will be seen else- 
mhere as well that .the drafting of thew Amendments apparently does 
not presume the APA definition of L'adjudication". (See Par t  11-B, 
pp. 19-20 below.) It would seem best to interpret the word in $his 
clause to refer to  structured, relatively formal, quasi-judicial admin- 
istrative determinations in both State and Federal agencies, in mhich 
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t.he decision is rendered upon a consideration of statutorily or admin- 
istratively defined standards. 

Clause ('B)would typimlly be applicable when reque&d materiial 
would cause prejudicial publicity in ,advance of a criminal trial, or a 
civil case tried to a jury. The provision is obviously aimed at more 
than just infiammahn of jurors, however, since juries do not sit in 
administrative proceedings. In  some circumstances, the release of dam- 
aging .and unevaluated information may threaten to d i h r t  adminis- 
trative judgment in. pending cases, or release may confer an unfair ad- 
vantage upon one party to'an adversary proceeding. 

(C) INVASIONOF PRIVACY 

Clause (C) exempts law enforcement investigatory records to the 
extent thak their produotion would "constitute an unwarranted inva
sion of personal privacy." The comparable provision in Senabr Hart 's 
amendment referred to "clearly unwarranted" invasions, buh "clearly" 
was deleted by ,the Conference Commi6k-e. 

Except for the omission of "clearly," the language of clause (C) is 
the same as ;that contained in the original Aot for the s i d h  exemption, 
the exemption for personnel, medical and similar files. Thus, in deter- 
mining the meaning of clause (C), is is appropriate to consider the 
body of court decisions regarding hhe latter-bearing in mind, of 
course, that the deletion of "clearly" renders the Governunenk's bur- 
den somewhat lighter under the new provisions. (See, e.g., 120 Cong. 
Rec. H 10003 (Oct. 7,1974) (letter of chairman of conferees) .) I n  ap- 
plying clause (C), it will also be necessary to take account of the 
Privacy Act of 1974, Public Law 93-579, which takes effwt in Septeun- 
ber 1975. 

The phrase "personal privacy" pertains to the privacy interests af 
individuals. Unlike clause (B), clause (C) does not seem applicable 
to corporakions or other entities. The individuals whose interests are 
proteoted by clause (C) clearly include the subject of the investiga- 
tion and "any [other] person mentioned in the request& file." (120 
Cong. Rec. S 9330 (May 30, 1974) (Senator Hart) .) In appropriate 
situations, clause (C) also protects relatives or descendants of such 
persons. 

While neither the legislative history nor the terms of the Act and 
the 1974 Amendments comprehensively specify what information 
about an individual may be deemed to involve a privacy interest, 
cases under the sixth exemption have recognized, for example, that 
a person's home address can qualify. It is thus clear that the privacy 
interest does not extend only to types of information that people 
generally do not make public. Rather, in the present context it must 
be deemed generally to include information about an individual which 



he could reasonably assert an option to withhold from the public at 
large because of its intimacy or its possible adverse effects upon him- 
self or his family. 

When the facts indicate an invasion of privacy under clause (C), 
but there is substantial uncertainty whether such invasion is "un- 
warranted," a balancing process may be in order, in which the agency 
would consider whether the individual's rights are outweighed by the 
public's interest in having the material available. (Cf. Getman V. 

NLRB, 450 F. 2d 670 (D.C. Cir., 1971), and WineHobby U.S.A., Inc. 
v. United States Bureaic of AZcohoZ, Tobacco and Piream,  502 F. 2d 
133 (3d Cir., 19'14) (sixth exemption cases) .) 

The Conference Report states (p. 13) that "disclosure of informa- 
tion about a person to that person does not constitute an invasion of 
his privacy." It must be noted, however, that records concerning ona 
individual may contain information affecting the privacy interests of 
others. Of course, when information otherwise exempt under clause 
(C) is sought by a requester claiming to be the subject of the infor- 
mation, the agency may require appropriate verification of identity. 

(D) DISCLOSURE CONFIDENTIAL PROVIDEDOF S O U R C ~OR INFORMA'I~ON
BY SUCHSOURCES 

Clause (D),which was substantially broadened by the Conference 
Committee, exempts material the production of which would : 

disclose the identity of a confidential source and, in the case of a 
record compiled by a criminal law enforcement authority in ,the 
course of a criminal investigation, or by an agency conducting a 
lawful national security intelligence investigation, confidential 
information furnished only by the confidential source. 

The first part of this provision, concerning the identity of con
fidential sourcss, applies to any type of law enforcement investiga- 
tory record, civil or criminal. (Conf. Rept. p. 13.) The term "confi- 
dential source" refers not only to paid informants but to any person 
who provides information "under an express assurance of confiden- 
tiality or in circumstances from whioh such an assurance could be 
reasonably inferred." Zbid. In  most circumstances, it would be proper 
to wi'thhold the name, address and other identifying information 
regarding a citizen who submits a complaint or report indicating 
a possible violation of law. Of course, a source can be confidential 
with respect to some items of information he provides, even if he 
furnishes other information on an open basis; the test, for purposes 
of the provision, is whether he was a confidential source with respect 
to the particular information requested, not whether all connection 
between him and the agency is entirely unknown. 

The second part of clause (D) deals with information provided 
by a confidential source. Generally speaking, with respect to civil 
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matters, such information may not be treated as exempt on *he basis 
of clause (D),except to the extent that its disclosure would reveal the 
identity of the confidential source. However, with respect to criminal 
investigations conducted by .a "criminal law enforcemenk authority" 
and lawful national security intelligence investigations conducted by 
any agency, any confidential informstion furnished only by a con- 
fidential source is, by that fact alone, exempt. (See, e.g., 120 Cong. 
Rec. S19812 (Nov. 21, 1974) (Senator Hart).) 

According to the Conference Report (p. 13), "criminal law enforce- 
ment authority" is to be narrowly construed and includes the FBI and 
"similar investigative authorities." It would appear, then, that "crimi- 
nal law enforcement authority" is limited to agencies-or agency com- 
ponents-whose primary function is the prevention or investigation 
of violations of criminal statutes (including the Uniform Code of 
Military Justice), or the apprehension of alleged criminals. There 
may be situations in which a criminal law enforcement authority, e.g., 
the F B I  or a State authority obtains confidential information from a 
confidential source in the course of a criminal investigation and then 
provides a capy ito another Federal agency. I n  the event #that a Free
dom of Information Act request is directed to the latter agency, non- 
disclosure based on the second part of clause (D) is proper, regardless 
of whether the requested agency is itself a "criminal law enforcement 
authority." What determines the issue is the character of the agency 
that "compiled" the record. 

With respect to that portion of the second part of clause (D) deal
ing with national security intelligence investigations, the Conference 
Report states (p. 13) that it applies not only to such investigations 
conducted by criminal law enforcement authorities but to those con- 
ducted by other agencies as well. According to the report, "national 
security" is to be strictly construed and refers to "military security, 
national defense, or foreign policy"; and "intelligence" is intended to 
apply to "positive intelligence-gathering activities, counter-intel
ligence activities, and background security investigations by [author- 
ized] governmental units * * *." 1 6 2 .  

A further qualification contained in this second part of clause (D) 
is that the confidential information must have been furnished "only 
by the confidential source." I n  a d m i d r i n g  the Act, it is proper 
to consider this requirement as having been met if, after reasonable 
review of the records, there is no reason to believe that identical infor- 
mation was received from another source. 

(E) DISCLOSUREOF TECHNIQUESAND PROCEDURES 

Clause (E),derived without change from Senator Hart's amend- 
ment, exempts records to the extent that release would "disclose 
investigative techniques and procedures." 



The legislative history indicates that this exemption does not 
apply to routine techniques or procedures which are generally b o r n  
outside the Government. (See, e.g., Conf. Rept. p. 12.) For example, 
the exemption does not protect the disclosure of such procedures as 
ballistics tests and fingerprinting, though i t  would shield new develop
ments or refinements in those procedures. (Of course, the results of 
such generally known procedures may be exempt on another ground.) 
Administrative staff manuals and instructions, covered by 5 U.S.C. 
552(a) (2), are not generally protected by this clause (Conf. Rept. p. 
13), although the exempt status of material otherwise covered by 
clause (E)  is not affected by its inclusion in such a manual or 
instruction. 

( F )  ENDANGERING PERSONNELLAWENFORCEMENT

Clause (F),which was added by the Conference Committee, exempts 
material whose disclosure would "endanger the life or physical safety 
of law enforcement personnel." (See, e.g., 120 Cong. Rec. H 10003-04 
(Oct. 7, 1974) (letter of chairmen of conferees).) The legislative 
record contains little discussion of this provision. 

Clause (F )  might apply, for example, to information which would 
reveal the identity of undercover agents, State or Federal, workiilg 
on such matters as narcotics, organized crime, terrorism, or espionage. 
I t  is unclear whether the phrase "law enforcement personnel" means 
that the endangered individual must be technically an  "employee" of a 
law enforcement ~rganizat~ion;arguably it does not. It is clear, how
ever, that the language of clause (F) cannot be stretched to protect 
the safety of the families of law enforcement personnel or the safety 
of other persons. Nonetheless, it is safe to proceed on the assumption 
that Congress did not intend to require the release of any investigatory 
records which would pose a threat to the life or physical safety of any 
person; perhaps clause (A) (interference with law enforcement) 
would be liberally construed to cover a request which involves such a 
threat. 

IMPLEMENTATIONEXEMPTION 7OF 

The prior discussion deals with the grounds for nondisclosure that 
are specified in amended section 552(b) (7). Application of these 
grounds by agency personnel within the available time limits will often 
present great difficulty, especially when the request pertains to a large 
file. Onemeans by which the agency might seek to assist its personnel-
and the public-is the developmentof guidelines regarding the manner 
of applying the exemption 7 clauses to standard categories of investi
gatory records in its files. 

The general policy underlying the seventh exemption is maximum 
public access to requested records, consistent with the legitimate in
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terests of law enforcement agencies and affected persons. (See, e.g., 
120 Cong. Rec. S 9330 (May 30, 1974) (Senator Hart).) A central 
issue which must be faced in every case is the type of showing needed 
to establish that disclosure "would" lead to one of the consequences 
enumerated in clauses (A) through (F).The President and some op- 
ponents of the bill voiced concern that LLwould" coraoted a degree 
of certainty which in most cases it would be impossible to establish. 
(See Weekly Compilation of Presidential Documents 1318 (1974) ; 
120 Cong. Rec. S 19814 (Nov. 21,1974) (Senator Hruska) ;120 Cong. 
Roc. S19818 (Nov. 21, 1974) (Senator Thnrmond).) The bill's pro- 
ponents, including the sponsor of the amendment, did not accept the 
interpretation that would result in such a strict. standard. (See, e.g., 
120 Cong. Rec. H 10865 (Nov. 20, 1974) (Congressman Moorbead) ; 
120 Cong. Rec. S 19812 (Nov. 21,1974) (Senator Hart).) This legis- 
lative history suggests that dcnial can be based up%n*a m~s~~abI.e~px,s
sibility, in view of the circumstance~-€KaTO~e'X the six enumerated 
r%%Gifiences would result from disclosure. 

A practical problem which can be predicted is that agency personnel 
will sometimes be uncertain whether they have sufficient information 
to make the necessary determinntio~ as to the likelihood of one of the 
six consequences justifying nondisclosure. This raises the ql~estion 
whether it is necessary to go beyond the records themselves and in 
effect to conduct an independent invertigation to determine, for ex- 
ample, what privacy or confidentiality interests are involved. This 
question cannot be answered in the abstract, for its re--r,yilM;le- 
pend substantially upon the particular circumstances. Since the six 
clauses in the eIx'emption afe to be ifitei.pr%&di%-a flexible rnrner,se 

) 	 p. 8 above, it should usually be sufficient to rely upon conclusion^ 
which-taking due account of such factors as the age of the records 
and the character of law violation involved--can reasonably be drawn 
from the records themselves. 

It is clear that implementation of the amended exemption 7 will 
freqizently involve a substantial administrative burden. It was not, 
however, tahe intent or the expectation of the Congrcss that this burden 
would be excessive. (See, e.g., 120 Cong. Rec. S 39808 (Nnv. 21,1974) 
(Senator Kennedy) ; 120 Cong Rec. S 19812 (Nov. 21,1974) (Sena- 
tor Hart).) If ,  therefore, a law erforcement agency (the category of 
agencies principally affected) regularly finds that its application of 
these provisions involves an effort so substantial as to interferc with 
its necessary law enforcement functions, it should carefully re-exemine 
the manner in which it is interpreting or applying them. Needless to 
say, burden is no excuse for intentionally disregarding or slighting the 
requirements of the law, and, where necessary, additional resources 
should be sought or provided to achieve compliance. 



I-C. THE PROVISION ON THE AVAILABILITY OF "REA- 
SONABLY SEGREGABLE" PORTIONS OF A RECORD 
CONTAINING EXEMPT MATTER 

The 1974 Amendments added at the .end of section 552(b) the 
following : 

"Any reasonably segregable portion of a record shall be pro- 
vided to any person requesting such record after deletion of the 
portions which are exempt under this subsection [i.e., exempt un- 
der one of the-nine exemptions listed in subsection (b)]." 

This new sentence should be read in con.junction with the new in 
camera review provision of section 552(a) (4) (B) which states: 

"In such a case ri.e., where a requester under the Act sues to 
enjoin an agency from withholding agency records] the court 
shall determine the matter de novo, and may examine the contents 
of such agency records in camera to determine whether such 
records or any part thereof shall be withheld under any of the 
exemptions set forth in subsection (b) of this section, and 
the burden is on the agency to sustain its action." (Emphasis 
supplied.) 

The legislative history of these two related provisions indicates 
that Congress intended to codify a deletion principle, already applied 
in numerous instances by courts and agencies, so as to prevent the 
withholding of entire records or files merely because portions of them 
are exempt, and to require the release of nonexempt portions. (H. 
Rept. No. 92-1419 on Administration of the Freedom of Information 
Act, pp. 55, 72 (92d Cong., 2d Sess. 1972) ; H. Rept. p. 7; S. Rept. 
pp. 17, 31, 32; 120 Cong. Rec. S. 9313 (May 30, 1974) (Senator 
Kennedy) ; and see, e.g., Bristol Myers Co. v. FTC, 424 F. 2d 935, 
939 (D.C. Cir. 1970) ; G m m n  Aircraft Engineering Corp. v. Re
negotiation Board, 425 I?. 2d 578 (D.C. Cir. 1970) .) 

In order to apply the concept of "reasonably segregable," agency 
personnel should begin by identifying for deletion all portions of the 
requested document which are to #bewithheld in order to protect the 
interest covered by the exemption or exemptions involved. The remain- 
ing material (assuming i t  constitutes information that is responsive 
to the request) must be released if it is at all intelligible-unintelligi
bility indicating, of course, that it is not "reasonably" segrega:ble from 
the balance. There is language in the legislative history of the "reason- 
ably segregable" provision which indicates that even unintelligible 

8The concept of "reasonably segregable" should not be confused with the concept of 
"inextricably intertwined", developed chiefly in connection with the 5th exemption. The 
latter concept is applted in determining what matter is  exempt; the former is applied to 
compel the release of certain matter already determined to be nonexempt. See, ex. ,  
Yontroee Chemical Corp. v. Train, 491 F. 2d 63 (D.C. Cir. 1974). Thus, "inextricably 
intertwined" materlal 1s ecoempt material, whereas It is  only nonezempt materlal that may 
or may not be "reasonably segregable." 
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ma.tkr remaining after the deletion process must be released. (See S. 
h p t .  pp. 31-32.) It does not seem that this sentence, contaified in a 
report on the bill in its earlier stages, should outweigh the plain lan- 
p a g e  of the provision. Conjunctions, prepositions, artides and ad
verbs are almost always technically ''segrepable" without disclosing 
materbl which must. be p r o t ~ ~ : t d .Unless the qualification "reason- 
ably" means that such 11ni1ltelligi;iFle excerpts need not be provided, 
it seems meaningless. Of mum,, doubt,< a h v t  the intelligibility or 
responsiveness of re.ma.ining nonexempt material should be resdved 
in favor of release to the rexyuester, 

BART 11. AMENDMENTS PERTAINING TO AD
MINISTRATION AND OTHER MATTERS 
Note: Part I1chiefly discusses subjects referred to bilk. not explored 

in the Attorney General's k.. 
11, 1974 'Trelj rnina.?? Gnidanc~!': 
Memorandurn on the 1974 Amendments. I n  general, subjects which 
were t h r e  discussed in de,tail are not further discussed here. The Dee. 
31th Mcmora.ndum is attt;l,ched hereto a s  Appendix III-R. 

XI-A. FEES-WAIVER OR REDUCTION BY AGENCIES 

The amended Act provides, at the end of the subparagraph reqciring 
an agency to promulgate a uniform schedule of search an.! d~zplicstion 
fees ( 5  TT.'S.C. 552(a) (4) (A)),that : 

"Documents shall be furnished without charge or at a re luced 
charge where the agency determines that waiver or reduction. of 
tshe fee is in the public interest because furnishing the information 
can be considered as primarily benefiting the general public" 

Where an agency perceives a substantial q,estion whether release of 
requested information can he considered as "primarily benefiting the 
general public," it should co~sider exercising its discretion nnder this 
provision. What is required is the applisation of good falth in deter- 
mining whether public payment should be made for esselltially public 
benefits. I n  its consideration of the matter, the agency need not employ 
any particular formalized procedure, and may draw upon both special 
expertise and general knowledge concerning such matte^ as the size of 
the public to be benefited, the significance of the benefit, the private 
interest of the requester which the release may further, the usefulness 
of the material to be released, the likelihood that tangible public good 
will be realized, and other factors which may be pertinent to the appro- 
priateness of public payment. Deliberate, irrational discrimination be- 
tween one case and the next is of course improper; but neither is it 
necessary to develop n system of rigid guidelines or inflexible case 

- precedents. 



There is no doubt that waiver or reduction of fees is discretionary. 
The statute provides that it "shall" be done only 'LwJwre tJw agency 
detemims that waiver or reduction * * * is in the public interest be- 
cause furnishing the information can be comidered as primarily bene- 
fiting the general public." (Emphasis supplied.) The most authorita- 
tive expression of legislative history on the point, the Conference Re- 
port, refers to the provision as establishing a "discretionary public- 
interest waiver authority." (Conf. Rept. p. 8.) 

11-B. PUBLICATION OF INDEXES OF "(a),(2)" MATERIALS 

Prior to the 1974 Amendments, subsection (a,) (2) of the ,4ct re
quired each agency to "make available for public inspection and copy- 
ing" the agcncy's so-called (a) (2) materials, that is, certain final 
opinions and orders, certain statements of policy and interpretation, 
and certain administraiive staff manuals and instructions to staff. Sub- 
section (a) (2) also required each agency to "maintain and make avail- 
able for public inspection and copying a current index providing 
identifying information for the public" as to such of the agency's (a) 
(2) materials as  were isswd, adapted, or promulgated a h r  July 4, 
1967. The 1974 Amendments add to this scheme the following: 

"Each agency shall promptly publish, quarterly or more fre- 
quently, and distribute (by sale or otherwise) copies of each 
index or supplements thereto unless it determines by order pub- 
lished in the Federal Register that the publication would be 
unnecessary and impracticable, in which case the agency shall 
nonetheless provide copies of such index on request at a cost not 
to exceed the direct cost of duplication." 

The requirement to "publish" merely means to reproduce a p n t i t y  
of the index%. There are seve.ra1 ways in which such reproduction can 
be achieved. The Conference Report states that publication by com- 
mercial firms will suffice, so long as the indexes thus produced "are 
made readily available for public use." (Conf. Rept. p. 7.9) The 
House Report indicates that an index in "brochure form available 
for distribution would be an appropriate way to meet this [pnblica- 
tion] requirement." (H. Rept. p. 5.) The Senate Report states that 
"photocopy reproduction" of indexes will constitute adequate publi- 
cation if there is insufficient int,erest in an agency's indexes to justify 
printing. (S. Rept. p. 8.1°) 

OThe Senate Report cautions that where agencies rely on such a commercial servlce, 
they will be expereed "to maintain the commercial service at the agency ofices or reading 
rooms." (S.Rept. p. 9.) 

loThe Senate Report continues : "The cost, if any, of such photocopied indexea should, 
however, reflect not the actual cost of reproduction hut the equivalent per-item cmt were 
the indexes printed in quantity." (S.Rept. p. 8.) 

. . 
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In  addition to publication, the new Amendments require agencies to 
"distribute (by sale or otherwise) copies of each index or supplements 
thereto." There is no specific indication in the legislative history as 
to what the word "distribute" means, but since it is followed by the 
phrase "(by sale or otherwise) ," it evidently does not contemplate an 
active delivery program, but rather the publicized availability of 
copies on demand. The necessary publicizing of availability can be 
provided by the Office of the Federal Register, which currently plans 
to print a list of published indexes at quarterly intervals. 

The amendment dispenses with the publication requirement where 
the agency publishes a h d i n g  in the Federal Register that publication 
of the index would be "unnecessary and impracticable." Publication is 
"unnecessary" when there is insdlicient interest in an agency's indexes 
to justify mass routine publication. (S. Rept. p. 8.) "Impracticable" 
is evidently the same as "impractical." (S. Rept. p. 8.) This condition 
might be met, for example, if the materials to be indexed are so rapidly 
increasing that any publication with reasonable frequency would still 
be substantially incomplete. Although these two requirements ("un
necessary and impracticable") are cumulative rather than alternative 
(see S. Rept. p. 8), they obviously are both highly relative concepts 
and must be considered in connection with one another. "Practica- 
bility" cannot be appraised in the abstract; it reflects a relationship 
between the actual effort involved and the utility of the product 
achieved--one important element of that utility being the need for the 
product. 

It should be noted that the "unnecessary and impracticable" provi- 
sion is to be applied on an index-by-index basis, so that an agency 
may fail to publish an index of one category of its (a) (2) documents 
while publishing indexes of all of the remainder. When an agency 
makes a determination that this provision is applicable, an order to 
that effect must be published in the Federal Register. I n  such cases, 
despite the absence of publication, the agency must of course continue 
to maintain the index, make it available for public inspection, qnd 
"provide copies * * * on request at  a cost not to exceed the direct cost 
of duplication." l1 

THEINDEXINGREQUIRE~NT 

The indexing requirement, which immediately precedes the publica- 
tion requirement, reads as follows: 

"Each agency shall maintain and make available for public
inspection and copying current indexes providing identifying 
information for the pliblic as to any matter issued, adopted, or 
promulgated after July 4, 1967, and required by this paragraph 
to be made available or published." 

U But see footnote 10 above. 



The provision is virtually identical to the public index requirement 
found in subsection (a) (2) of the Freedom of Information Act as 
passed in 1966. Since, however, some uncertainty had arisen over what 
constitutes an adequate (a) (2) index under those provisions, the sub- 
ject merits consideration here. 

While the language of the Act does not define or describe an accept- 
able index, its intent may reasonably be inferred from its characteriza- 
tion of the contemplated index as one "providing identifying informa- 
tion for the public." The only articulated test for an index contained 
in the legislative history of the 1974 Amendments is that it ;be "in a 
usable and concise (H. Rept. p. 5.) The 1965 Senate Report 
stated that the index requirement was designed to "afford the private 
citizen the essential information to enable him to deal effectively and 
knowledgeably with the Federal agencies." (S. Rept. 813,89th Cong., 
1st Sess. p. 7.) On the other hand, the 1964 Senate Report set forth as 
a criterion "that any competent practitioner who exercises diligence 
may familiarize himself with materials through use of the index." 
(S. Rept. 1219,88th Cong., 2d Sess. p. 6.) This suggests that an agency 
need not convert an index relating to specialized (a) (2) material into 
such a form that it can be used by the average layman without staff 
assistance. A reasonable reading of the Act and its hi3tor-y would indi- 
cate that the index requirement will be met by any classification system 
which will substantially enable a member of the public, with special- 
ized assistance where the nature of the subject matter so requires, to 
isolate desired materials from the mass of agency documents covered 
by the index. 

Both the 1965 Senate and 1966 House ~eports  (S. Rept. 813, 89th 
Cong., 1st Sess. p. 7; H. Rept. 1497,89th Cong., 2d Sess. p. 8) cite the 
sophisticated index-digest system of the Interstate Commerce Commis- 
sion as a system which satisfies the index requirement. The Senate 
Report on the 1974 Amendments refers to the equally detailed index of 
the Federal Communications Commission as an index "already in com- 
pliancs with this requirement." (S. Rept. p. 8.) Obviously, however, 
the elaborateness of the index must depend upon the volume and com- 
plexity of the materials involved. Any systematic device which helps 
people identify documents, whether it 'be a multivolume index-digest 
or a simple tabulation of subject headings (and of the materials con- 
tained under each heading) should fulfill the index requirement; it 
may be organized by subject headings, by a numbering system, by 
names of parties, or by any other useful classification device. 
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The indexing and publication requiremenk under discussion apply 
to marte.rials described in subsectiorl (a)(2) of 'the Act (so-called "(a.) 
(2) materials") which are as follows : 

"(A) Final opinions, incluaing concurring and dissent in^ opinions, 
as well as orders, made in the adjudication of cases; 
"(B) those statements of policy and interpretations which have been 

adopted by the agency and are not published in the Federal Register; and 
"((3 administrative staff manuals and instructions to staff that d e c t  

a member of the public." 

The primary purpose of snbsection (a) (2) was to compel disclosure 
of what has been called "secret law", or as the 1966 House Report put 
it, agency materials whic.11 have "the f o m  and effect of lam in most 
cases." (H. Rept. 1497,89th Cong.? 2d Sess. p.7.) Generally speaki~g, 
(a) (2) materials consist of those; documents which contain what the 
agency has treated as authoritative indications of its position on legd 
or policy questions. It should be noted tha.t some recent court decisi;io;rs 
point towards a considerable broadening of the dass of dwume~ts  
which meettthese criteria. (See, e.g., Tax AnAzlpt,~and Advocates'.:.. 
J.R.S., 362 F .  Supp. 1298 (D.D.C. 1973), aff'd without discussion of t.k:.t: 
(a) (2) issues, No. 73-1978 (D.C. Cir., Aug. 19,1974) .) 

An agency is not required to make available for public inspect.iG3 
and wpying (a) (2) materials which fall. within one. of the exempt.ic,ns 
found in subsection (b) ;by its terms that subsection applies to ihe 
entire 'bsection", i.e., the entire Freedom of Information Act. For .tihe 
same reason, agencies are not required to maintain or to publish an 
index of exempt (a) (2) materials. However, the legislative history of 
the 1.974 Amendments indicates that agencies cannot fail to discIose 
or index (a) (2) documents merely because some portions of the 
documents may be exempt. (S. Rept. p. 32.) Rather t.han withholding 
such documents, agencies must delete the exempt portions and then 
index and make available for public inspection any reasonably seg- 
regable remainder. 

The balance of this discussion deals with the three subcabgorim of 
(a) (2) materials. 

(a)(2)(A) final opinions, including concurring and dissenting opinions. 
as well as orders made in the adiudicatien of cases 

Both the adjective "final" in this provision, and the qualifying 
phrase "made in the adjudication of cases" should be read to apply 
to both LLopinions" and "orders.?' The terms "order" and "adjudica- 
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tion" are defied in $551(6) and (7) of the Administrative Proce- 
dure Act (APA) ,of which the Freedom of Information Act is a part. 
I f  these dehitions were unqualifiedly applied to the present provi- 
sion, they could be read as including within (a) ( 2 )(A) materials many 
items which couId not reasonably have been intended (for example, 
Park Police traffic tickets, and the millions of ministerial IRS grants 
of refunds of withheld taxes each year), and there would have to 
be excluded important matters which must have been meant to be 
covered (for example, opinions and decisions issued in ratemaking 
proceedings). These 5 551 definitions were, of course, chiefly designed 
to support the main goals of the original APA, particularly to estab- 
lish the applicability of certain procedural requirements to certain 
types of proceedings (5 U.S.C. 554), rather than to delineate with 
precision the distinction between (a) (2) and (a) (3) records, a 
distinction which did not exist when the definitions were enacted. 
Thus, fidelity to the obvious intent of both the original and subsequent 
draftsmen can be achieved by regarding the phrase "adjudication of 
cases" to be something different from the word "adjudication" else- 
where within the APA. The latter term, defined in § 551(7), is linked 
by 551(6) with "matters" rather than "cases." A similar analysis 
applies to the word "orders" in (a) (2) (A),  when modified by the 
phrase "made in the adjudication of cases." There is thus something 
less than a perfect equation between (a) (2) f A) and the earlier defmi- 
tions. Hence, a permissible construction of the provision, and one in 
accord with its history and purpose, would'read it as applying to 
structured, relatively formal proceedings, in which the agency is func- 
tioning in a quasi-judicial capacity, and in which its decision is ren- 
dered upon a consideration of statutorilj or administratively defined 
standards. 

The (a)(2) (A) requirement of finality is met when the opinion or 
order is "final" as to the agency, that is, when the agency makes a con- 
clusive determination of a matter. The faat that the agency's deenni- 
nation may be subject to review by another body does not destroy this 
characteristic. 

The courts have indicated that advice and legal conclusions of 
agency legal staffs are not "orders" or "opinions" within the Freedom 
of Information Act unless they are incorporated into the final order 
and administrative decision of the agency or are specifically referred 
to as the sole basis for its decision. (See ZntemtimLal Paper v. F.P.C., 
438 F. 2d 1349,1358-9 (2d Cir. 1971) ; of. dmrican Mail Line Ltd. 
v. GuZick,411F.2d 696 (D.C. Cir. 1969) .) 

(a)(2)(B) statements of policy and interpretations which have been 
adopted by the agency end are not published in the Federal Register 



"Statements of' policy" are statements which art-cuhte a se,ttled 
course of action which will be pursued jn a cl-ass of ma.ttem en~m-sted 
to agency discre.tion. "Interpretat,ions?' are explanatinils or clarifying 
applications of la-ws, replat,ions? or stnt,ements of policy. Furnerous 
expressions by agency personnel may fall within the breadth of t.h~se 
terms. but only expressions which are "adopted b the age-cy" fall 
within (a) (2) (B). This q~~alification can only be met. by st,atem~.,nts 
and interpretations issued by the head of the agency, or by a respon
sible official who h,as been empowered by the agency to malre authori- 
tative issuance. There are innumerzble instances in which agency 
personnel at various levels are authorized t,o respond t,o citizer, in- 
quiries and requests for assistance, or. to perform mir?isteria,l 'fm~c- 
tions which require statements of pre-existing policy or interp1-&a- 
tions. But such authority does not necessarily imply authorit- to 
adopt policy ot interpretations on behalf of the agency-and the issue 
of adoption for purposes ~f (a) (2) (B) is net, the same as the i.ssue 
of whether the agency may b bound with respect to a particular in- 
d i ~ d u a lby reason of employee informatior! or advice. 

Whether legal memoranda containing int,erpretat.ions and recom- 
mendations of agency counsel fall. within (a) (2j (B)  depends pri
marily on whether they have been adopted by the age.ncy. Such 
memoranda are usually advisory unless some positive adoptive ac- 
tion is taken. Moreover. internal legal advice, opinions, a.nd recom- 
mendation-as long as they occupy only that status and have not. been 
"adopted"--as ordirmrily intra-a,gency or inter-age,nc.y m.emoranda 
within exemption 5. 

Although the 1966 House ~ e ~ b r t  stated that agencies must make 
available under (a) (2) (B) only those materials cited or relied upon 
by the agency as precedent (H. Rept. 1497,8%h Cong., 2d Sess. p. 7), 
there is judicial authority indicating that whether the agency regards 
the material as precedential or non-precedential may not, be controll- 
ing. (See, e.g. Tax A d y 8 t s  and Advocates v. I.R.S.,362 F. Supp. 
1298, 1303 (D.D.C. 1973), aff'd on other issues, No. 73-1978 (D.C. 
Cir., Aug. 19,1974). ) 

(a)(2)(C) administrative staff manuals and instructions to staff that 
affect a member of the public 

I n  this provision the adjective "administrative" and the clause "that 
affect a member of the public': apply to both "manuals" and ''instruc- 
tions". Thus, (a) (2) (C) generally does not include materials which 
deal with proprietary agency matters. For a brief discussio~i of the 
clause "that affect a member of the public" see A.G.'s 1967 FOI Mern. 
at p. 17. 

The 1965 Senate Report explained that the word "administrative" 
was added to the lmguage of subsection (a) (2) (C) to Zih t the avail- 
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ability of staff manuals and agency instructions "to those which per- 
tain to administrative matters rather than to law enforcement mat- 
ters." (S. Rept. 813, 89th Cong., 1st Sess. p. 2.) The purpose of this 
limitation was of course to prevent disclosure of information or tech- 
niques which if known in advance would render effective Government 
action more difficult. Accordingly, despite the legislative history as  
quoted above, the limitation has been held not to protect all law en- 
forcement material but only that whose disclosure would significantly 
impede detection or prosecution of law violators. (See, e.g., Hawkes v. 
I.R.X., 467 F.2d 787 (6th Cir. 1972) .) Interpretation of the legislative 
history in this fashion should permit the word "administrative" to 
exclude manuals and instructions which do not deal with L'law enforce- 
ment" in the strict sense of being violation-related; but which deal 
with the performance of functioils that would automatically be ren
dered ineffective by general awareness of agency techniques or proce- 
dures. An example would be staff instructious pertaining to negotiat
ing techniques in concluding prclcuremen~t~ contracts or international 
agreements. The courts have understandably been wary of extension 
of this limitation. I n  order to preserve the possibility of its use in non- 
violation-related situations, agencies must scrupulously avoid invok- 
ing it except in situations such as those described, when the very func- 
tion to be performed presumes secrecy as to the manner of its per
f ormance. 

II-C. REQUIREMENT THAT A REQUEST "REASONABLY 
DESCRIBE" THE RECORDS TO WHICH ACCESS IS 
SOUGHT 

Prior to the 19'74 Awendment.s, subseotion (a) (3) of ,the Act re
quired each agency to make documents available "on request for 
identifiable records made in accordance with published rules." The 
1974 Amendments revised this to require that the request be one which 
"reasonably describes such records," rather than one which is for 
"identifiable records.'' 

As tho legislative history points out, this change serves basically 
to clarify rather than to alte- the law as it has been understood by 
several courts and many agencies. See S. Rept. p. 10. The Hou;e 
Report describes the amendment as 

"designed to insure that a requirement for a specific title or file 
number cannot be the only re uirement of an agency for the 
identification of documents. A '1escription' of a requested docu- 
ment would be sufficient if it enabled a professional employee of 
the agency who was familiar with the subject area of the request 
to locate the record wjth a reasonable aniount of effoyt." R.Rept. 
pp. 5-6. 
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The last point deserves some em.phasis: It is not enough that the 
request provide enough data to  locate the record ; it must enable it to 
be located in a manner which does not involve an unreasonable amount 
of effort. This point also finds support in the Senate Report, which 
cites with approval the decision in Irons v. Schuyler giving judicial 
expression to the same principle.12 

When an agency receives a request which does not "reasonably 
describe" the records sought, it should notify the requester of the 
defect. I n  addition i t  is recommended that, when practicable, the 
agency offer assistance in reformulation of the request to  comply 
with the Act. 

11-D. DISCIPLINING OF PERSONNEL RESPONSIBLE FOR 
ARBITRARY AND CAPRICIOUS WITHHOLDING 

Among the changes in the Act effected by the 1974 Amendments is 
the addition of the following provision concerning disciplining of 
agency personnel, 5 U.S.C. 552(a) (4) (P): 

"Whenever the court orders the production of any agency rec- 
ords improperly withheld from the complainant and assesses 
against the United States reasonable attorney fees and other liti
gation costs, and the court additionally issues a written finding 
that the circumstances surrounding the withholding raise ques- 
tions whether agency personnel acted arbitrarily or capriciously 
with respect to the withholding, the Civil Service Commission 
shall promptly initiate a proceeding to determine whether dis- 
ciplinary action is warranted against the officer or employee who 
was primarily responsible for the withholding. The Commission, 
after investigation and consideration of the evidence submitted, 
shall submit its findings and recommendations to t.he administra- 
tive authority of the agency concerned and shall send copies of 
the findings and recommendations to the officer or employee or 
his representative. The administrative authority shall t,ake the 
corrective action that the Commission recommends.'' 

Congress did not expect this provision to be invoked often, but 
only "in unusual circumstance." (120 Cong. Rec. H 10002 (Oct!. 7, 
1974) (Congressman Moorhead) ; see also 120 Cong. Rec. H 10006 
(Oct. 7, 1974) (Congressman Erlenborn) .) The provision originated 
in the Senate bill, under which the court was required to take action 
if i t  found that the employee's withholding of records was "without 
reasonable basis in law." The Conference Committee changed this to 
LLarbitrarilyand capriciously." (See Conf. Rept. p. 10.) It is thus 

"465 F. 2d W8 (D.C. Cir. 1972). The Irona case involved a request for "all unpublished 
manuscript decisions of the Patent Oflice." That description alone was enough to enable 
the documents to be identified-but only by searching through well over 3,600,000 files 
built up over more than a century. The court held that the request was not one for . 
identifiable records within the meaning of the Act. 



clear that, to justify commencement of Civil Service Commission pro- 
ceedings, much more is required than a judicial determination that an 
agency has erred in its interpretation of the Aot. 

Tlie procedures to be followed by the Civil Service Commission 
were discussed by Congressman >loorhead (120 Cong. Rec. H 10001
02). IIe stated that they might include a hearing, and would be in ac- 
cord "with regular civil service procedures." The employee's rights 
~ ~ o u l dinclude "the right to appeal any adverse finding by the Commis- 
sion." The statute directs the agency in question to "take the correc- 
tive action that the Commission recommends,'' and without further 
specification leaves the choice of such corrective action to the dis- 
cretion of the Commission. 

The court's findings under 8 552(a) (4) ( F )  relate to "the officer or 
employee who was primarily responsible for the withl~olcling." Within 
an agency, responsibility for withholding is coextensive with author- 
ity to deny. The agency should therefore fix such authority with ab- 
solute clarity in its regulations, both with respect to initial denials 
and appeals. (On this point, see pp. 13-15 of the December 11, 1974 
Preliminary Guidance Memorandum, Appendix 111-B, below.) 

I n  addition to the special problems relating to the case of a request 
for records classified by another agency (see I-.A above), occasions 
will srise in which the protection of information contained in a record 
held by one agency is of primary concern to another agency. The 1974 
Amendments explicitly recognize the existence of such situations by 
making special provision for agency consultation in such circum- 
stances. (See 5 U.S.C. 552(a) (6) (B)(iii).) When a denial is made at 
the request of another agency, and out of regard for its primary interest 
or expertise, the person in the other agency who made the request to 
deny may be s "person responsible for the denial." (5 U.S.C. 552 
(a) (6) (C).) However, such a result might be proper only if he is 
advised by the withholding agency, before his final recommendation 
to deny is accepted, that he will be so designated in the denial letter, 
and is in fact so designated. 

11-E. REDEFINITION OF "AGENCY" 

Prior to the 1974 Amendments, the Freedom of Information Act 
contained no special definition of "agency", but relied upon the defini- 
tion in 5 U.S.C. 551, applicable to the Administrative Procedure Act 
generally. Subesction (e) of the Freedom of Information Act as 
now amended provides : 

"(e) For purposes of this section, the term 'agency' as defined 
in section 551(1) of this title includes any executive department, 
military department, Government corporation, Government con- 
trolled corporation, or other establishment in the executive branch 
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of the Government (including the Executive Office of t.he Presi- 
dent), or any independent regulatory agency." 

There were certain differences between the definitions of "agency" 
in the Houk and Senate bills. The Conference Report (pp. 1615) 
explains that khe conferees followed the House bill, and throws con- 
siderable light on the meaning of "agency" in the amended A d ,  as 
follows: 

"The conferees state that they intend to include within the 
definition of 'agency' those entities encompased by 5 U.S.C. 551 
and other entities including the United States Postal Service, 
the Postal Rate Commission, and government corporations or gov- 
ernment-controlled corporations now in existence or which may 
be created in the future. They do not intend to include corporn- 
tions which receive appropriated funds but are neither chartered 
by the Federal Government nor controlled by it, such as the 
Corporation for Public Broadcasting. Expansion of the definition 
of 'agency' in this subsection is intended to broaden applicability 
of the Freedom of Information Act but i t  is not intended that 
the term 'agency' be applied to subdivisions, o5ces or units with- 
in an agency. 

"With respect to the meaning of the term 'Executive Office of 
the President' the conferees intend the result reached in S m ~ kV. 
David,448 F.2d 1067 (C.A.D.C. 1971). The term is not to be in- 
.terpreted as including the President's immediate personal staff 
or units in the Executive Office whose sole function is to advise 
and assist the President.'' 

It seems clear from the legislative history that the new provision 
of the Act defining "agency" is intended chiefly to clarify and expand 
the class of organizational entities to be deemed "agencies" so that 
their records will be subject to the Aot. In fact, however, the issue of 
what is an "agency" will be confronted only rarely in the context 
of whether particular records are covered, but will arise more often 
in determining whether the various requirements of the Act appli- 
cable to concededly covered "agency" records must be complied with 
by a lesser or greater organizational unit within the particular Govern- 
mental entity. (See, e.g., subsections (a) (1) , (a) ( 2 ) ,  (a) (3), (a) (4) 
(A), (a)(4) (B), (a) (4) (F)  9 (a) (5), (a) (6) (A), (a) (6) (C), (b) 
(2), (b) (5), (b)(7) (D),and (d) .) The amendment apparently did 
not intend to affect this aspect of the mattor l3 and it is left in tJhe 
same uncel-tainty that existed under the previous law. 5 U.S.C. 551 
specifies that. an authority is an agcncy "whether or not iit is within 
or subject to review by another agency." Sm-ie v. David, 448 P.2d 
1067,1073 (D:C. Cir. 1971), cited with approval in the excerpt fisom 
the Conference Report quoted above, states that agency status is "ap- 
parently" conferred on "any administrative unit with substantial 

la See the last sentence of the first parawaph quoted from the Conference Report. 



independent authority in the exercise of specific functions." I n  other 
words, particularly in some of the 1a.rger Government departments, 
there nlay be "agencies" within "agencies." 

Despite its theoretical perplexity, this issue has rarely been a 
source of substantial practical difficulties. The principle which has 
evolved is that it is for the over-unitthe higher-level "agencyv-to 
determine which of its constituent parts will function independently 
for Freedom of Information Act purposes. I t  is sometimes permissible 
to make tlhe determination differently for purposes of various provi- 
sions of the A c t f o r  example, to publish and maintain an index 
at the over-unit level, while. letting the appropriate subunits handle 
requests for their own records. Giving variable context to the term 
"agency" in this fashion often furthers the purposes of the A c t a s ,  
in the example just given, by speeding up responses to requests (han- 
dled rut ,the lower organizational level) while making the index of 
documents available at  a larger nurnbr of "agency" offices or reading 
rooms. (those of the higher organizational unit). As long as the over- 
unit makes a good-faith disposition of this issue which does not 
needlessly impede hhe purposes of ithe A&, i t  seems unlikely that its 
decision will be reversed. 

11-F. CONTENTS OF DENIAL LETTERS 

Any denial under the amended Act must include : 
( a )  The reasons for the denial, with appropriate references 

to the exemptions involved ; 
. 	 (b) The name and rtitle of the person or persons responsible 

for denying the request (presumably the official who signs the 
letter unless otherwise indicated) ;and 

(c) A statement to the requester complying with the Act, 
5 U.S.C. 552(a) (6) (A), describing his administrative appeal 
rights. 

A letter on administrative appeal that affirms a denial in whole or 
part must contain a statement, to the requester complying with 5 U.S.C. 
552(a) (6) (A) describing his judicial review rights. Of course it 
should also set forth the reasons for affirmance (which may be merely 
"the reasons stated in the denial" if that is the case) and the name 
and title of the person responsible for the affirmance. 



Par t  111: APPENDICES 

1 1 1 - A :  LEGISLATIVE HISTORY CHRONOLOGY AND CITATIONS 

1. 	 September 20, 1972 Moorhead Report (House Report No. 
92-1419). This  r e p o r t  summarized hearings on t h e  
"Administration of t he  Freedom of Information Act" 
he ld  during 1972. 

* 	 2. March 5 ,  1974 House Report No. 93-876 on H.R.  12471. 
This  r epo r t  inc ludes  t h e  t e x t  of t h e  b i l l  a s  it was 
passed by t h e  House on Narch 14 ,  1974. 

3. 	 March 14 ,  1974 House Debate 	on H.R. 12471, 120 Cong. 
Rec. pp. H1787-H1803. (Al l  re ferences  t o  page numbers 
i n  the  Congressional Record a r e  t o  t h e  page numbering 
i n  t h e  d a i l y  ed i t i ons . )  

* 	 4.  May 16 ,  1974 Senate Report No. 93-854 on S. 2543. 
This  r e p o r t  includes t h e  amendments t o  t h e  Act which 
would have been made by S. 2543 a s  it was repor ted  by 
t h e  Senate Jud i c i a ry  Committee. 

5. 	 Msy 30, 1974 Senate Debate on S .  2543, 120 Cong. Kec. 
pp. S9310-S9343. This  debate  inc ludes  t h e  t e x t  of  
s eve ra l  f l o o r  amendments t o  S.  2543 which were adopted 
before  t h a t  b i l l  was i n s e r t e d  i n t o  H.R. 12471 a s  a 
s u b s t i t u t e  f o r  t h e  t e x t  of t h e  l a t t e r  b i l l  and then  
passed a s  H.R. 12471. 

6. 	 August 20, 	1974 Pres ident  Ford 's  l e t t e r  t o  conferees.  
Weekly Compilation of  F 'residential  Documents, Vol. 10,  
No. 34. 

* 	 7. October 1, 1974 Conference Report (Senate Report No. 
93-1200'). 

8 .  	  October 	1, 1974 Senate passes conference vers ion ,  
120 Cong. Rec. pu. S17971-S17972. 

* These l e g i s l a t i v e  r epo r t s  on t h e  1974 Amendments t o  t he  
Freedom of Information Act a r e  c i t e d  i n  t h e  foregoing memo- 
randum a s  "H. Rept. ", "S. Rept. ", and "Conf. Rept .", r e 
s pec t i ve ly .  



9. 	 October 7 ,  1974 House passes conference version,  120 
Cong. Rec. pp. H10001-H10009. 

10. 	October 	17, 1974 President ~ o r d ' s  Veto Message. 
Weekly Compilation of Pres ident ia l  Documents, Vol. 
10,  No. 42. 

11. November 20, 1974 House Override Debate, 120 Cong. 
Rec. H10864-H10874. 

12. 	November 21, 	1974 Senate Override Debate, 120 Cong. 
Rec. S19806-S19823. 



111-B: ATTORNEY GENERAL'S DECEMBER 11, 1974 "PRELIMINARY 
GUIDANCE" MEMORANDUM 

December 11, 1974 

MEMORANDUM TO HEADS OF ALL . FEDERAL DEPARTMENTS AND AGENCIES 

Re: Preliminary Guidance concerning the  
1974 Freedom of Information Act 
Amendments, P.L. 93-502, enacted 
November 21, 1974. 

Introduction 

By ac t ion  of the  Senate on November 21st  i n  overriding 
the  President 's  veto of the enrolled b i l l  H.R. 12471, several  
important amendments have been made t o  the Freedom of In
formation Act, 5 U.S.C. 552. Most of these  w i l l  have some 
e f fec t  upon your agency. 

The new amendments (here inaf ter  the  "1974 Amendments") 
w i l l  become e f fec t ive  on 'February 19, 1975. It i s  e s sen t i a l  
t h a t  every agency take ce r t a in  act ions  as soon as  possible,  
as discussed below, i n  order t o  be i n  compliance with the 
T974 Amendments when they become e f fec t ive .  

Outline of Discussion 

Time Limits fo r  Agency Determinations 
Index Publicat  ion 
Uniform Agency Fees 
Procedures on Requests f o r  Class i f ied  Records 
Requirements fo r  Annual Report 
Assignment of Responsibil i ty 
Substantive Changes 
Miscellaneous Matters 
Further Actions 



Attachments  : 

A. Freedom o f  In fo rmat ion  Act  p r i o r  t o  1974 Amendments. 
B. 1974 Amendments t o  t h e  Act (P.L. 93-502). 
C. Freedom o f  In fo rmat ion  Act a s  now amended. 
D. Summary o f  P r i n c i p a l  Changes made by 1974 Amendments. 

D i s c u s s i o n  

The d i s c u s s i o n  below i s  i n  t h e  n a t u r e  o f  a d v i c e  and 
a s s i s t a n c e  r a t h e r  t h a n  a  d i r e c t i v e .  While i t  i s  in tended  t o  
a p p l y  g e n e r a l l y  t o  a l l  f e d e r a l  a g e n c i e s  ( excep t  t o  t h e  e x t e n t  
a n  agency may be  s u b j e c t  t o  unique p r o v i s i o n s  o f  law, e . g . ,  
39 U.S.C. 410, 412),- some recommendations may n o t  f i t  t h e  c i r -  
cumstances o f  a p a r t i c u l a r  agency.  

1. Time L i m i t s  f o r  Agency De te rmina t ions .  Agencies must 
amend t h e i r  r e g u l a t i o n s  t o  conform t o  t h e  p r o v i s i o n s  i n  t h e  
1974 Amendments which p r e s c r i b e  a d m i n i s t r a t i v e  t ime l i m i t s  f o r  
p r o c e s s i n g  r e q u e s t s  f o r  a c c e s s  t o  t h e i r  r e c o r d s .  B a s i c a l l y ,  
t h e s e  p r o v i s i o n s  c a l l  f o r  a n  i n i t i a l  d e t e r m i n a t i o n  t o  be  made 
on any such  r e q u e s t  w i t h i n  1 0  working days ( u s u a l l y  two weeks) 
a f t e r  i t s  r e c e i p t .  I n  c a s e  o f  a n  a p p e a l  from a n  i n i t i a l  
d e n i a l ,  a d e t e r m i n a t i o n  on  t h e  a p p e a l  i s  t o  be  made by t h e  
agency w i t h i n  20 working days ( f o u r  weeks) a f t e r  r e c e i p t  o f  
t h e  a p p e a l .  A f t e r  any agency d e t e r m i n a t i o n  t o  comply i n  whole 
o r  p a r t  w i t h  a  c e q u e s t  f o r  r e c o r d s ,  whether  made i n i t i a l l y  o r  
on a p p e a l ,  t h e  r e c o r d s  s h a l l  be  made avai lab1e"promptly ."  

These t ime l i m i t  p r o v i s i o n s  app ly  t o  r e q u e s t s  and t o  
a p p e a l s  t h a t  a r e  r e c e i v e d  by a g e n c i e s  on o r  a f t e r  Wednesday, 
February  1 9 ,  1975. Agency r e g u l a t i o n s  under  t h e  Act should be  
r e v i s e d  t o  r e f l e c t  t h e s e  p r o v i s i o n s  and t h e  r e v i s i o n s  shou ld  be 
pub l i shed  i n  t h e  F e d e r a l  R e g i s t e r  and d i s t r i b u t e d  t o  a l l  con- 
ce rned  agency pe rsonne l  b e f o r e  t h a t  d a t e .  The d i s c u s s i o n  which 
fo l lows  i s  c h i e f l y  concerned w i t h  t h e  impact o f  t h e  t ime l i m i t s  
on r e q u e s t s  which, f o r  one r e a s o n  o r  a n o t h e r ,  a n  agency f i n d s  
d i f f i c u l t  t o  p rocess  p r o p e r i y  w i t h i n  such  p e r i o d s .  

It i s  impor tan t  t o  n o t e  t h a t  t h e s e  t ime  l i m i t s  r u n  from 
t h e  d a t e  of  " r e c e i p t . "  The e x p e r i e n c e  o f  t h e  J u s t i c e  Department 

Z l ~ h e s e  p r o v i s i o n s  modify t h e  a p p l i c a t i o n  o f  t h e  Freedom o f  
In fo rmat ion  Act t o  r e c o r d s  o f  t h e  P o s t a l  S e r v i c e .  



w i t h  v o l u n t a r i l y  adopted t ime  l i m i t s  f o r  a c t i n g  on r e q u e s t s  
and appea ls  f o r  our  own records  has  i n d i c a t e d  t h a t  much t ime 
can be  l o s t  i n  mai l  rooms and elsewhere i n  r o u t i n g  r e q u e s t s  
and appea ls  t o  t h o s e  who must a c t  upon them. Such de lays  can 
be  s h a r p l y  reduced by e x p l i c i t  and well-conceived i n s t r u c 
t i o n s  t o  r e q u e s t e r s  on how t o  address  t h e i r  r e q u e s t s  and 
t h e i r  appea ls .  It i s  s t r o n g l y  recommended t h a t  such i n -  
s t r u c t i o n s  be  s e t  f o r t h  i n  agency r e g u l a t i o n s ,  a s  w e l l  a s  
i n  any o t h e r  p e r t i n e n t  agency in format ion  and guidance 
m a t e r i a l s  t h a t  may be  prepared.  While f a i l u r e  t o  comply 
w i t h  such reasonable  r e g u l a t i o n s  w i l l  n o t  n e c e s s a r i l y  d i s -  
q u a l i f y  a  r e q u e s t  from e n t i t l e m e n t  t o  p rocess ing  under t h e  
Act ,  i t  w i l l  probably d e f e r  t h e  d a t e  of  " r e c e i p t "  from which 
t h e  t ime l i m i t a t i o n s  a r e  compute.1, t o  t a k e  account  of  t h e  
amount of t ime reasonably  r e q u i r e d  t o  forward t h e  r e q u e s t  
t o  t h e  s p e c i f i e d  o f f i c e  o f  employee. 11 Such r e g u l a t i o n s  
designed t o  f a c i l i t a t e  p rocess ing  must n o t ,  of  c o u r s e ,  be  
used t o  p r o t r a c t  o r  de lay  it. 

Agencies should a l s o  c o n s i d e r  t h e  adopt ion  o f  dev ices  
and t h e  des ign ing  of  procedures t o  speed process ing  of  r e 
q u e s t s .  It might be d e s i r a b l e ,  f o r  exa-lple ,  t o  s p e c i f y  i n  
agency r e g u l a t i o n s  and guidance t h a t  FOI4 r e q u e s t s  be c l e a r l y  
i d e n t i f i e d  by t h e  r e q u e s t e r  a s  such on t h z  envelope and i n  
t h e  l e t t e r .  S i m i l a r l y ,  agency personnel  s5ould be r e q u i r e d  
t o  mark FOIA r e q u e s t s  and appea ls  conspicuously s o  t h a t  they  
may be given expedi t ious  t r e a t m e n t .  Of c o u r s e ,  t h e  new 
t ime l i m i t s  a l s o  mean t h a t  a n  e f f i c i e n t  system o f  da te -  
stamping f o r  incoming m a t t e r  i s  e s s e n t i a l .  

The 1974 Amendments c o n t a i n  two prov is ions  f o r  ex tens ion  
of  t h e  fo regoing  t ime l i m i t s .  One a u t h o r i z e s  a d m i n i s t r a t i v e  
ex tens ions  by g i v i n g  r e q u e s t e r s  w r i t t e n  n o t i c e s  w i t h  p r e s c r i b e d  
c o n t e n t s  i n  t h r e e  types  of  "unusual c ircumstances" which a r e  
s p e c i f i e d  i n  t h e  amendments. It i s  c l e a r  t h a t  such ex tens ions  
cannot  exceed t e n  working days i n  t h e  aggrega te ,  s o  t h a t  on ly  
one ten-day e x t e n s i o n  can be  invoked by t h e  agency, e i t h e r  
a t  t h e  i n i t i a l  o r  t h e  a p p e l l a t e  s t a g e .  Nei ther  t h e  language 

-11 Where such d e l a y  has occur red ,  i t  would be d e s i r a b l e  
t o  provide f o r  acknowledgment o f  e f f e c t i v e  r e c e i p t .  Such 
acknowledgment should a l s o  be  provided where d e l a y  i s  caused 
i n  t h e  m a i l s ,  o r  by any o t h e r  means of  which t h e  r e q u e s t e r  
i s  l i k e l y  unaware. 
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of  t he  s t a t u t e ,  however, nor the  l e g i s l a t i v e  h i s to ry  s p e c i f i -  
c a l l y  precludes t he  tak ing  of more than one extension where 
t h e  circumstances j u s t i f y , ' s o  long a s  t he  ten-day maximum i s  
n o t  exceeded with respect  t o  t he  e n t i r e  reques t .  Logic 
favors t he  l a t t e r  i n t e r p r e t a t i o n ,  s ince  t he  same circumstances 
which make a p a r t i c u l a r  request  d i f f i c u l t  t o  process a t  t h e  
i n i t i a l  s t age  f requent ly  complicate t h e  appeal  a s  wel l .  
Accordingly, we i n t e r p r e t  t he  s t a t u t e  t o  permit more than one 
extens ion ,  e i t h e r  divided between t h e  i n i t i a l  and appeal  
s t ages  o r  wi th in  a s i n g l e  s t age ,  so  long a s  the  t o t a l  extended 
time does not exceed t e n  working days wi th  respect  t o  a par
t i c u l a r  request .  

Agencies should ca re fu l ly  consider whether they should 
make some provisions i n  t h e i r  regula t ions  concerning (a) who 
con t ro l s  the  use of t h e  1Q-day extension and (b)  i t s  a l l oca -  
tion t o  the  i n i t i a l  s t age ,  the  appeal  s t age ,  o r  p a r t l y  t o  one 
and p a r t l y  t o  t he  o the r .  Such provis ions ,  of course,  would 
only opera te  i n  t he  unusual circumstances spec i f i ed  i n  the  
s t a t u t e .  Subject  t o  t h i s  condi t ion  i t  would appear per-  
miss ib le  f o r  agency regula t ions  t o  provide f o r  d i s t r i b u t i o n  
of t he  t e n  days .mi a case-by-case b a s i s ,  o r  by r e s t r i c t i n g  
any extension a t  t h e  i n i t i a l  s t age  t o  f i v e  days absent  
s p e c i a l  showing (so a s  t o  reserve  f i v e  days f o r  t h e  appesl  
s t a g e ) ,  o r  i n  some o the r  manner. Agencies should a l s o  be 
prepared t o  i n s t r u c t  t h e i r  s t a f f s  on the  form, contents ,  
and t imel iness  of  extension no t i ce s  i n  t he  l i g h t  of  the  
s t a t u t o r y  requirements. 

The second provision f o r  time extension i n  t he  1974 
Amendments au thor izes  a cour t  t o  al low an  agency "addi t ional  
time t o  complete i t s  review of t he  records" i f  t he  govern- 
ment can show except ional  circumstances and t h a t  t he  agency 
i s  exerc is ing  due d i l igence  i n  responding t o  t h e  reques t .  
I n  cases where an agency be l ieves  t h a t  t h i s  provision would 
probably lead t o  a j u d i c i a l  extension of i t s  time i f  t h e  
agency were t o  be sued immediately, t he  agency may i n  t he  
i n t e r e s t  of avoiding unnecessary l i t i g a t i o n  and exploring 
f u l l y  t he  scope cf a poss ib le  adminis t ra t ive  g ran t  of access ,  
wish t o  suggest t o  the  reques ter  t he  p o s s i b i l i t y  of agreeing 



with  t h e  agency upon a s p e c i f i c  ex tens ion  of t ime.  I n  p re -  
par ing  i t s  r e g u l a t i o n s  on t ime l i m i t s ,  an agency should 
cons ider  ( a )  who w i t h i n  t h e  agency should g i v e  a t t e n t i o n  t o  
t h e  c o n s i d e r a t i o n s  d i s c u s s e d  i n  t h i s  paragraph ,  and (b)  t h e  
e x t e n t  t o  which communications o r  agreements w i t h  r e q u e s t e r s  
under t h i s  paragraph should be  recorded f o r  such bear ing  a s  
they may have on p o s s i b l e  l i t i g a t i o n .  

The l e g a l  consequence provided i n  t h e  1974 Amendments 
f o r  an agency's  d i s r e g a r d  of  t h e  p r e s c r i b e d  a d m i n i s t r a t i v e  
time l i m i t s  (L.z., t h e  10 and 20 day l i m i t s  and any up-to- 
10 days ex tens ion  e f f e c t e d  by n o t i c e  t o  t h e  r e q u e s t e r )  i s  
t h a t  t h e  r e q u e s t e r  may s u e  a t  once,  wi thout  r e s o r t  t o  f u r t h e r  
a d m i n i s t r a t i v e  remedies. The Act a s  amended e x p r e s s l y  pro- 
v i d e s  t h a t  t h e  r e q u e s t e r  " s h a l l  be  deemed t o  have exhausted 
h i s  a d m i n i s t r a t i v e  remedies" i n  c a s e  t h e  agency f a i l s  t o  
comply w i t h  a p p l i c a b l e  t ime l i m i t s .  THIS MEANS THAT I F  THE 
10-DAY TIME LIMIT FOR INITIAL DETERMINATIONS (TOGETHER WITH 
ANY PERMISSIBLE EXTENSION OF THIS LIMIT AS DISCUSSED ABOVE) 
IS  NOT COMPLIED WITH, THE AGENCY MAY IZAVE LOST THE 20 DAYS 
OR MORE THAT WOULD OTHERWISE HAVE BEEN AVAILABLE TO IT I N  
THE EVENT OF A TIMELY-ISSUED DENIAL AND AN APPEAL. Thus, 
every e f f o r t  should be  made t o  i s s u e  an i n i t i a l  de te rmina t ion  
even one wi th  q u a l i f i c a t i o n s  o r  c o n d i t i o n s  21 -- w i t h i n  t h e  
r e q u i r e d  t ime.  Where it i s  necessary  t o  f i n d  and examine 
t h e  r e c o r d s  b e f o r e  t h e  l e g a l i t y  o r  a p p r o p r i a t e n e s s  of t h e i r  
r e l e a s e  can be  a s s e s s e d ,  and where, a f t e r  d i l i g e n t  e f f o r t ,  
t h i s  has  n o t  been achieved w i t h i n  t h e  r e q u i r e d  p e r i o d ,  t h e  
r e q u e s t e r  may b e  advised  i n  subs tance  t h a t  t h e  agency h a s  
determined a t  t h e  p r e s e n t  t ime t o  deny t h e  r e q u e s t  because 
t h e  records  have n o t  y e t  been found and/or  examined; t h a t  
t h i s  de te rmina t ion  w i l l  be recons idered  a s  soon a s  t h e  
search  and/or  examination i s  complete ,  which should be  
w i t h i n  d a y s ;  bu t  t h a t  t h e  r e q u e s t e r  may, i f  h e  wishes,  
immediately f i l e  an a d m i n i s t r a t i v e  appea l .  

In  t h e  even t  an agency f a i l s  t o  i s s u e  a t imely  determina-  
t i o n  and i s  sued ,  it should n e v e r t h e l e s s  c o n t i n u e  t o  process  

-2 / The q u a l i f i c a t i o n s  o r  c o n d i t i o n s  cannot  be  s o  e x t e n s i v e  
a s  t o  render  t h e  response meaningless because such a response 
would n o t  c o n s t i t u t e  t h e  required."determinationl'. 



t he  reques t .  To the  extent  t h a t  t h e  reques t  i s  granted,  
t he  s u i t  may become moot; t o  t he  extent  the  request  i s  
denied,  t h e  government w i l l  be a b l e  t o  prepare a defense 
on t h e  mer i t s .  

I f  an i n i t i a l  denia l  i n  whole o r  p a r t  i s  issued by an 
agency a f t e r  s u i t  has been f i l e d ,  and t h e  reques ter  ad- 
min i s t r a t i ve ly  appeals ,  t h e  agency should, unless  otherwise 
i n s t ruc t ed  by i t s  counsel o r  by t h e  cou r t ,  proceed t o  pro- 
cess  t he  appeal .  Moreover, agencies may wish t o  consider 
making provisions f o r  t h e  i n i t i a t i o n  of an appeal upon 
t h e i r  own motions i n  such circumstances;  otherwise,  f a i l i n g  
an appeal by t h e  r eques t e r ,  t he  agency may be committed 
i n  l i t i g a t i o n  t o  a pos i t i on  it does not  genuinely support .  
I f  s u i t  is  f i l e d  whi le  an appeal i s  pending, whether o r  
not  t h e  s u i t  i s  premature, t he  agency should normally con
t i n u e  t o  process t h e  appeal .  

The time l i m i t  provisions of t he  1974 Amendments appear 
t o  presuppose t h a t  agencies w i l l  have a b a s i c a l l y  two-step, 
r a t h e r  than a s ing l e - s t ep ,  procedure i n  t h e i r  r egu la t ions ,  
i.~., t h a t  they w i l l  provide f o r  an i n i t i a l  determination 
Ghether t o  grant  o r  deny access ,  followed by an administra-  
t i v e  appeal .  While t h e r e  i s  nothing i n  t h e  1974 Amendments 
which express ly  forb ids  an i n i t i a l  determination t h a t  i s  
admin i s t r a t i ve ly  f i n a l ,  it seems c l e a r  t h a t  t he  v a s t  majori ty 
of agencies w i l l  continue t o  use some form oE two-step pro
cedure,  no t  only because it permits t h e  correc t ion  of e r r o r s  
and avoidance of unnecessary l i t i g a t i o n  but  a l s o  because, 
under t he  1974 Amendments, it makes ava i l ab l e  &n add i t i ona l  
20 days f o r  agency cons idera t ion  of t h e  reques t .  Agencies 
contemplating changes i n  t h e i r  regula t ions  from a s ingle-
s t e p  to  a two-step procedure, o r  changes t o  a diEferent  
form of two-step procedure, should no te  t h a t  t he  1974 Amend- 
ments contemplate an adminis t ra t ive  "appeal". This means 
t h a t  t he  agency o f f i c i a l  charged with ac t ing  on appeals 
must be d i f f e r e n t  from t h e  o f f i c i a l  respons ib le  f o r  i n i t i a l  
den ia l s .  

Sose agency regula t ions  now prescr ibe  a period of time, 
such a s  30 days, w i th in  which a reques ter  must f i l e  an 
appeal ,  o r d i n a r i l y  running from t h e  r eques t e r ' s  r e c e i p t  



- - 

of t h e  den ia l  l e t t e r .  The 1974 Amendments contemplate 
t h a t  an i n i t i a l  determination t o  fu rn i sh  records w i l l  be 
dispatched wi th in  t he  time l i m i t s  discussed above, and 
t h a t  t he  records w i l l  be furnished e i t h e r  a t  t h e  same time 
o r  "promptly" t h e r e a f t e r .  A t  t h e  time of t he  i n i t i a l  de- 
termination the re  may be some uncer ta in ty  on the  p a r t  of 
t h e  reques ter ,  o r  even on the  p a r t  of t he  agency, a s  t o  t he  
p rec i se  extent  of t h e  mater ia l s  being made ava i l ab l e  and 
being denied. Accordingly, i f  an agency's regula t ions  
a s  rev ised  conta in  a time l i m i t  f o r  t h e  f i l i n g  of an appeal,?/ 
it i s  suggested t h a t  t h e  period run from r e c e i p t  of  t he  
i n i t i a l  determination ( i n  cases  of denia ls  of an e n t i r e  
r eques t ) ,  and from r e c e i p t  of  any records being made a v a i l -  
a b l e  pursuant t o  t h e  i n i t i a l  determination ( i n  cases of 
p a r t i a l  den ia l s ) .  Such a provision w o ~ l d  r e l a t e  only t o  
t he  end, not  t o  t h e  beginning, of t h e  period f o r  t h e  r e -  
ques ter  t o  f i l e  an appeal;  i t  would i n  no way i ~ ~ t e r f e r e  
wi th  t h e  r i g h t  t o  f i l e  an appeal immediately a f t e r  any 
i n i t i a l  determination involving any degree of den ia l .  Such 
a provision should promote f a i r n e s s ,  he lp  reduce premature 
and unnecessary appeals ,  and minimize technica l  quest ions 
about t h e  t imel iness  of appeals .  

2.  Index Publ ica t ions .  Under subsection ( a ) (2 )  of 
t h e  Act p r i o r  t o  t h e  1974 Amendments, each agency has been 
requi red  t o  "maintain and make ava i l ab l e  f o r  public inspect ion  
and copying a cu r r en t  index providing iden t i fy ing  information 
f o r  t he  public" a s  t o  t he  agency's so-ca l led  (a) (2)  mater ia l s ,  
i . e . ,  c e r t a i n  f i n a l  opinions and o rde r s ,  s tatements of polLcy 
and i n t e r p r e t a t i o n ,  and admin i s t r a t i ve  s t a f f  manuals and in-  
s t r u c t i o n s .  Under t h e  1974 Amendments, t h i s  index w i l l  be 
requi red  t o  be published promptly a t  qua r t e r iy  or  more £re
quent i n t e r v a l s  and d i s t r i b u t e d ,  unless  t h e  agency determines 
by order  published i n  t h e  Federal Regis te r  t h a t  svch publica-  
, t ion  would be unnecessary and imprac t ica l ,  i n  which case  
copies of t h e  index s h a l l  be provided on reques t  a t  dupl ica t ion  

-31 The establishment of an e x p l i c i t  time l i m i t  i s  not  
mandatory. I n  i t s  absence, a "reasonable time" would 
presumably be allowed. Such a d i spos i t i on ,  however, in
creases  uncer ta in ty  and hence l i t i g a t i o n .  



c o s t .  Therefore,  on o r  before February 19, 1975, o r  "promptly" 
t h e r e a f t e r ,  each agency must publish the  required index, o r  
must adopt and publ i sh  i n  the  Federal  Regis te r  an order con
t a in ing  t h e  determlnetion r e f e r r ed  t o  above. As indica ted  i n  
the  Conference Report (Senate Report 93-1200 of October 1, 1974 
a t  p. 7) commercial publ ica t ion  may s a t i s f y  the  publ ica t ion  
requirement i f  t he  agency makes t he  publ ica t ion  r ead i ly  a v a i l -  
ab l e  f u r  public use. 

I f  an agency a l ready publishes o r  plans t o  publish indexes 
t o  some of i t s  ( a ) (2 )  mater ia l s  i n  compliance with the  above 
publ ica t ion  requirement, but  determines t h a t  it i s  unnecessary 
and imprac t ica l  t o  publ i sh  i t s  indexes of t h e  remainder, t he re  
i s  apparently no objec t ion  under t he  1974 Amendments t o  using 
a combination of publ ica t ion  and the  s t a t u t o r y  a l t e r n a t i v e  
j u s t  described.  

Recent cour t  dec is ions  have 1 t some confusion a s  t o  
what cons t i t u t e s  (a ) (2)  materials .8 '  I f  an agency reasonably 
maintains t h a t  c e r t a i n  types of records a r e  not covered, it 
may cf course properly dec l ine  t o  publish them. I n  case of 
doubt, it may accompany i t s  publ ica t ion  of t he  index o r  i t s  
Federal  Regis te r  s tatemect  wi th  t he  d isc la imer  t h a t  i t s  ac t i on  
is being taken f o r  t h e  con9enience of pos s ib l e  users  of t he  
ma te r i a l s ,  and does not c o n s t i t u t e  a determination t h a t  a l l  of 
them a r e  within subsection ( a ) (2 )  of  the  Act. As t o  what 
c o n s t i t u t e s  an acceptable index, consult  t he  p r i o r  J u s t i c e  
Department guidance .51 

3. Uniform Agency Fees f o r  Search and Duplication_. The 
1974 Amendments make s i g n i f i c a n t  changes i n  t he  law pe r t a in -  
i ng  t o  t he  fees which an agency may charge f o r  s e rv i ces  
performed f o r  reques ters  under t he  Act. Each agency must 

4 ' -'See, e . g . ,  Grum-ircraft Engineering C o r ~ .  v. Renegotia 
t i o n  Board, 482 F.2d 710 (D.C. C i r .  1973), cart granted upon 

-
t h e  government's p e t i t i o n  and now pending; Tax Analysts and 
Advocates v .  E,362 F. Supp. 1298 (D.D.C. 1973), affirmed 

F. 21 -(1974). See a l s o  Attorney General 's  Memo- 
 
randum on the  Public Information Sect ion  of t he  Administrat ive 
  
Procedure Act, June 1967, a t  pp. 20-22. 
 
-5 I ~ t t o r n e ~ a t  pp. 20-22. 
General 's  Memorandum, supra ,  



"promulgate r egu l a t i ons ,  pursuant t o  n o t i c e  and r e c e i p t  of 
publ ic  comment, spec i fy ing  a uniform schedule of  f ee s  a p p l i -  
c ab l e  t o  a l l  cons t i t uen t  u n i t s  of such agency." This means 
t h a t  agencies should,  i n  accordance wi th  5 U.S.C. 553, pub- 
l i s h  i n  t h e  Federal  Regis te r  a Notice of Proposed Rule Making 
before  January 13 ,  1975, conta in ing  a proposed uniform 
schedule of  f ee s  t o  become e f f e c t i v e  on February l y t h ,  1975; 
and then ,  a f t e r  cons idera t ion  of  publ ic  comment, publish 
t h e  r egu l a t i ons  themselves a s  they w i l l  become e f f e c t i v e  
on February 19th.  

S ince  by reason of t he se  procedural  requirements,  t he  
f e e  schedule r egu l a t i ons  involve more "lead time" than 
t he  o t h e r  r egu l a t i on  changes which t h e  1974 Amendments make 
necessary ,  i t  may be d e s i r a b l e  t o  handle them sepa ra t e ly ,  
under an acce l e r a t ed  t imetable .  O f  course  provisions ass ign-  
ing  func t ions  and p re sc r ib ing  procedures f o r  adminis t ra t ion  
of  t h e  f e e  schedule need not  be contained i n  t he  schedule 
i t s e l f ,  and may be reserved  f o r  i nc lu s ion  i n  t he  o the r  Free- 
dom of Information r egu l a t i ons .  

I n  providing f o r  t h e  admin i s t r a t i on  of f e e  schedules,  
agencies may wish t o  cons ider  whether and when they w i l l  
f u rn i sh  es t imates  of  f e e s ,  and t h e  c i rc~imstances  i n  which 
they w i l l  reques t  payment of est imated o r  incur red  f ee s  
before  t he  work i s  done o r  t h e  ma te r i a l s  t ransmi t ted .  Since 
r eques t e r s  w i l l  be f i n a n c i a l l y  l i a b l e  f o r  f ee s  a f t e r  t he  
reques ted  s e rv i ce s  have been performed, t h e r e  i s  a need f o r  
sone device t o  p ro t ec t  members o f  t h e  publ ic  from unwi t t ing ly  
i ncu r r i ng  ob l iga t i ons  which f a r  exceed t h e i r  expec ta t ions .  
It i s  of  course no t  pos s ib l e  simply t o  advise  r rques t e r s  
of s u b s t a n t i a l  c o s t s  and await  t h e i r  permission t o  proceed, 
s i n c e  t h i s  process would consume much of  t h e  10-day r e p l y  
p e r i c j .  The problem might be met by inclltding a provision 
i n  t h e  agency's r egu l a t i ons  t o  t h e  e f f e c t  t h a t ,  uril-sss 
t h e  reques t  s p e c i f i c a l l y  s t a t e s  t h a t  whatever c o s t  i s  i n -  
volved w i l l  be acceptable ,  o r  acceptable  up t o  a s p e c i f i e d  
l i m i t  t h a t  covers a r i t ic ipa ted  c o s t s ,  a  reques t  t h a t  i s  
expected t o  involve  assessed  f ee s  i n  excess of  $ 
w i l l  no t  be deemed t o  have been rece ived  u n t i l  t h e  r eques t e r  
i s  advised (promptly on phys ica l  r e c e i p t  of t he  reques t )  



of  t he  an t i c ipa t ed  cos t  and agrees t o  bear i t .  There i s  
some quest ion whether such a provision can be e f f e c t i v e  
t o  t o l l  t h e  s t a t u t o r y  time period,  but  i n  l i g h t  of t he  need 
t o  p ro t ec t  the  public aga ins t  l a rge  unanticipated expenses, 
and i n  l i g h t  a l s o  of t he  f a c t  t h a t  t h e  reques ter  can avoid 
a l l  delay by spec i fy ing  i n  h i s  reques t  t h a t  a l l  cos t s  (or  
c o s t s  t o  a spec i f i ed  l i m i t )  w i l l  be accepted,  our view i s  
t h a t  such provisions a r e  l i k e l y  t o  be sus ta ined .  

A separa te  problem i s  t he  need i n  some cases f o r  adequate 
assurance t h a t  t he  reques ter  w i l l  pay the  fees  where they a r e  
s u b s t a n t i a l .  Of course,  i f  a s u b s t a n t i a l  publ ic  good i s  
accomplished by the  reques t ,  t he  agency may under t h e  1974 
Amendments simply waive the  f ee s .  But where t h a t  provision 
i s  not t o  be appl ied ,  means t o  a s su re  payment should be 
considered.  This might be achieved by a requirement i n  t he  
r egu la t ion  t h a t  when the  an t i c ipa t ed  f ee s  exceed $ , a 
depos i t  f o r  a c e r t a i n  proport ion of t he  amount must be made 
w i  t h i n  days of  t h e  agency's advis ing  the  reques ter .  

The kinds of s e rv i ces  f o r  which fees  may be charged under 
t h e  1974 Amendments a r e  l imi ted  t o  search  and dupl ica t ion .  
Agencies may thus no longer seek reimbursement (a )  f o r  time 
spent  i n  examining the  requested records f o r  t h e  purpose of  
determining whether an exemption can and should be a s se r t ed ,  
(b)  f o r  time spent  i n  de l e t i ng  exampt matter  being withheld 
from records t o  be furn ished ,  o r  (c)  f o r  time spe-it i n  
monitoring a r eques t e r ' s  inspect ion  of agency records made 
ava i l ab l e  t o  him i n  t h i s  manner. 

Search se rv i ces  a r e  s e rv i ces  of agency personnel -
c l e r i c a l  o r ,  i f  necessary,  of a higher s a l a r y  l e v e l  -- used 
i n  t ry ing  t o  f ind  the  records sought by t h e  reques ter .  They 
include time spent  i n  examining records f o r  t he  purpose of  
f inding  records which a r e  wi th in  t he  scope of t he  request .  
They a l s o  include se rv i ces  t o  t r anspor t  personnel t o  
places of record s to rage ,  o r  records t o  t he  l oca t ion  of 
personnel f o r  t h e  purpose of search ,  i f  they can be shown 
t o  be reasonably necessary. The l e g i s l a t i v e  h i s t o r y  
of  the  1974 Amendments i nd i ca t e  t h a t ,  when computerized 
record systems a r e  involved, "the term ' search '  would . . . 
not be l imi ted  t o  standard record-f inding ,  and in  these  



s i t u a t i o n s  charges would be permit ted f o r  s e rv i ce s  i n -  
volving t he  use  of computers needed t o  l o c a t e  and e x t r a c t  
t h e  requested information."  Senate Report No. 93-854, 
May 16 ,  1974, p. 12. 

Search f ee s  a r e  a s se s sab l e  even when no records respon- 
s i v e  t o  t he  r eques t ,  o r  no records not  exempt from d i sc lo su re ,  
a r e  found. It i s  recommended, however, t h a t  reques te rs  
be  charged f o r  unsuccessful  o r  unproductive searches only 
where they have been given f a i r  n o t i c e  t h a t  t h i s  mag occur. 
Such n o t i c e  should be p l a i n l y  s e t  f o r t h  i n  an agency's 
r egu l a t i ons .  Of course,  where t h e  c o s t  of  search  i s  small  
i t s  unproductiveness i s  persuasive ground f o r  waiver .  

Duplication includes c o s t s  a s soc i a t ed  with t h e  paper and 
o the r  suppl ies  used t o  prepare  dup l i ca t e s  made t o  comply 
wi th  t h e  r eques t  and t h e  s e rv i ce s  of personnel used i n  such 
prepara t ion .  

Where an agency undertakes,  e i t h e r  v o l u n t a r i l y  o r  under 
sose  o the r  s t a t u t e ,  t o  perform f o r  a r eques t e r  s e rv i ce s  
which a r e  c l e a r l y  not - requi red  under t h e  Freedom of Informa
t i o n  Act, -- =.g., t h e  formal c e r t i f i c a t i o n  of records a s  
t r u e  copies ,  a t t e s t a t i o n  under t h e  s e a l  of  t he  agency, 
c r ea t i on  of  a new l i s t ,  t abu l a t i on  o r  compilat ion of i n 
formation,  t r a n s l a t i o n  of  e x i s t i n g  records  i n t o  another  
language -- t h e  ques t ion  of  f ee s  should be resolved i n  t h e  
l i g h t  of  t h e  f e d e r a l  user  charge s t a t u t e ,  31 U.S.C. 483a, and 
any o the r  app l i cab l e  law. I f  f o r  reasons of convenience 
an agency e l e c t s  t o  inc lude  charges f o r  such s e rv i ce s  i n  t he  
f e e  schedule requi red  t o  be promulgated by t h e  1974 Amend- 
ments, i t  ahould make c l e a r  t h e  a u t h o r i t y  o the r  than  t h e  
Freedom of Information Act upon which such charges r e s t .  

The amount of  f ee s  i s  o r d i n a r i l y  t o  be expressed as  
a r a t e  per  u n i t  of  s e rv i ce .  The 1974 Amendments conta in  
t h r e e  genera l  c r i t e r i a :  (a )  t he  f ee s  must provide f o r  r e 
covery of  only t h e  "d i r ec t  cos t s "  of  search  and dup l i ca t i on  
s e r v i c e s ,  (b) they  must be  "reasonable s tandard" charges ,  
and ( c )  they must be waived o r  reduced where t h e  agency 
determines such a c t i o n  would be i n  t h e  publ ic  i n t e r e s t  be- 
cause fu rn i sh ing  t h e  information "can be considered as  
pr imar i ly  bene f i t i ng  t h e  genera l  public". The re ference  t o  



"d i r ec t  cos ts"  should be taken t o  mean t h a t  no agency over- 
head expense should be a l l oca t ed  t o  t h e  serv ices  used i n  
conducting a search.  This would exclude such items a s  
u t i l i t i e s ,  t r a i n i n g  expenses and management cos t s  (except 
f o r  management personnel d i r e c t l y  involved i n  performing 
o r  supervis ing  t h e  p a r t i c u l a r  search) .  I f ,  f o r  example, 
a i r  f r e i g h t  o r  a i r  express i s  used t o  t r a n s f e r  records a t  
f i e l d  o f f i c e s  t o  t he  o f f i c e  processing the  reques t  i n  order 
t h a t  t he  search  can be completed and a determination made 
wi th in  app l i cab le  time l i m i t s ,  t he  a i r  haul  charge, but  
probably no t  t h e  c o s t  of order ing  such t r anspor t a t i on  and 
processing payment, may be considered t o  be d i r e c t  cos t s .  

The requirement f o r  "reasonable standard" charges should 
be taken t o  mean t h a t  t he  ac tua l  r a t e s  t o  be charged must 
be s t a t e d  i n  d o l l a r s  and cen t s  o r  otherwise d e f i n i t i v e l y  
indica ted  -- a s ,  f o r  example, by reference  t o  publ ic ly  f i l e d  
t a r i f f s .  It precludes s p e c i a l  r a t e s  based upon nego t i a t i on ,  51 
upon increases  in f ede ra l  personnel pay r a t e s  not  r e f l e c t e d  
i n  an amended schedule, o r  upon o the r  f ac to r s  no t  incorporated 
i n  t h e  schedule. There i s ,  however, no requirement t h a t  t h e  
schedule conta in  only a s i n g l e  r a t e  f o r  personnel time. 
Leg i s l a t i ve  reference  t o  t h e  "d i r ec t  cos ts"  of  search in-  
d i ca t e s  t h a t  where t h e r e  a r e  sharp  d i f f e r ences  i n  t h e  s a l a r i e s  
of t h e  personnel neede_d t o  conduct var ious  types of searches 
which t h e  agency may conduct, t h e  schedule may s e t  f o r t h  
s epa ra t e  s c a l e s  -- e.g., one f o r  c l e r i c a l  time and one f o r  
supervisory  o r  profess ional  time. The app l i cab le  r a t e s  may, be 
determined a f t e r  cons ider ing  t h e  pay s c a l e s ,  converted t o  
hourly r a t e s ,  of t h e  numbers and grades of t he  personnel who 
would be assigned t o  perform t h e  requi red  se rv i ces .  Recognizing 
t h a t  some mix of  personnel may be involved, i t  would seem 
t h a t  reasonable approximations of cos t s  w i l l  s a t i s f y  t he  
l e g i s l a t i v e  requirement f o r  "reasonable" standard charges.  

The re-aining l e g i s l a t i v e  f a c t o r  i n  t h e  amount of fees 
is t h e  provision concerning waiver o r  reduct ion ,  noted above. 
E i the r  t h e  f e e  schedule o r  t he  o the r  agency regula t ions  under 
t h e  Act a s  amended should c l e a r l y  ass ign  t h e  funct ion  of 
determining,  both i n  connection wi th  i n i t i a l  a c t i ons  and a t  
t h e  appeal  s t age ,  whether such waivers o r  reductions should 
be made and t h e  amount of any such reduction.  

:/his does not  preclude a negot ia ted  se t t lement  of a d i spu te  
over t he  f ee s  f o r  a p a r t i c u l a r  reques t .  



4. Procedures on Requests f o r  C la s s i f i ed  Records. Pass
ing  f o r  t h e  purposes o f  t h i s  memorandum any c o n s t i t u t i o n a l  
ques t ions ,  r eques t s  f o r  documents t h a t  r a i s e  q u ~ s t i o n s  under 
exemption 1, a s  amended, may o f t e n  r e q u i r e  more de t a i l ed  
admin i s t r a t i ve  processing a t  both the  i n i t i a l  and appeal  
s t ages  than was requi red  under t h e  zr?cision i n  Environment* 
Pro tec t ion  Agency v .  Mink, 410 U.S. 73 (1973). Such process- 
i ng  w i l l  nonetheless be  sub j ec t  t o  t he  new s t a t u t o r y  time 
l i m i t s .  The scope of the  problem which t h i s  presents  i s  not  
e n t i r e l y  c l e a r  a t  t h i s  t ime.  A l l  agencies which genera te  
o r  hold s u b s t a n t i a l  amounts of c l a s s i f i e d  documents should 
imnediately begin cons ider ing  a range of  procrdures f o r  
accomodat ing  t o  t he  s t a t u t o r y  changes. The Department of 
J u s t i c e  s o l i c i t s  t h e  views o f  a f f e c t e d  agencies i n  t h i s  
regard  and a n t i c i p a t e s  i s su ing  more d e t a i l e d  guidance f o r  
t he  processinp of reques ts  f o r  c1ass:r'ied doaiments under 
t he  1974 Amendmehts p r i o r  t o  t h e i r  c f f e c t i v e  ? a t e .  

5 .  Requirenents f o r  Annual Report. T!le 1274 Asendments 
r e q u i r e  each agency t o  f i l e  wi th  L'ce Congress a d e t a i l e d  
Annual Report oa March 1 of each yea:., cc,--r-ri?g adminis t ra t ion  
of  t h e  Freedom of Information Act d ~ r r i n g  t h e  p r i o r  ca lendar  
year .  With r e spec t  t o  t h e  r e p o r t  duc on 'Zarch 1, 1975, some 
of  t h e  information c a l l e d  f o r  i n  tF.c Amendne-ts w i l l  no t  
be  a v a i l a b l e ,  s i n c e  t h e  Amendments were not  i? e f f e c t  during 
ca lendar  1974. Agencies should make 2s cornple&a Report as  
pos s ib l e  on t h e  b a s i s  of  t h e  inforniation ac  ?-and. It i s  not  
our  view t h a t  t h e  Congress intended a~c?ncies  t o  conduct i n t e r -  
views c r  d e t a i l e d  h i s t o r i c a l  research  t o  develop information 
not  recorded a t  t h e  time. Agencies should begin a t  once t o  
develop procedures f o r  compiiing t h e  infor ma-.ion which t h e  
Annual Reports must con t a in ,  and t he se  should be i n  p lace  
no l a t e r  than January 1, 1975 s o  t h a t  t he  F.eport f o r  ca lendar  
1975 w i l l  be complete. We recoxqend t h a t  c h c ; ~  procedures 
be designed t o  accunula te ,  i n  add i t i on  to t i . r  o the r  i n -  
formation r equ i r ed ,  da t a  on t he  cos$i of adminis te r ing  t h e  Act. 

6 .  Assignment of  Respons ib i l i ty  t o  Grant aad Deny. Agency 
r egu l a t i ons  should leave  no uncer ta in ty  t o  who has t h e  - as 
r e s p o n s i b i l i t y  f o r  a c t i n g  upon r eques t s  under t he  Act. Re
s p o n s i b i l i t y  means t h e  duty and t h e  a l l thor i ty  t o  a c t ;  an 



assignment  of  e i t h e r  t h e  du ty  o r  t h e  a u t h o r i t y  normally 
c a r r i e s  w i t h  it t h e  o t h e r ,  except  a s  r e g u l a t i o x s  may o t h e r -  
wise  provide.  When a n  agency employee o r  o f f i c i a l  r e c e i v e s  
a r e q u e s t  which exceeds h i s  a u t h o r i t y  t o  g r a n t  o r  deny, t h e  
r e q u e s t e r  should oe r e f e r r e d  t o  t h e  c f f i c i a l  o: u n i t  which 
has  a r l thor i ty  under t h e  s g z r c y ' s  r e g u l a t i o n s .  -7 /  

The elnployee o r  o C f i c i a l  who den ies  a r e q u e s t  is  r e 
f e r r e d  t o  i n  s e v e r a l  pl ace5 i n  t h e  1 9 7 4  Anendinents. ttnn o - ~ i f i c a t i o nof  denial.  o f  a rqquee t  f o r  recclrds r m l s t  s e t  
f o r t h  t h e  names and t i . t l e s  a r  p o s i t i o n s  35 each person 
r e s p o n s i b l e  f o r  t h c  d.:?nial oC siicli r e q a e s t .  " §552(a) ( 6 ) (C) . 
The r e q u i ~ e d  Ann-la1 Report must i n c i u d e  "the names and 
t i t l e s  o r  p o s i t i o n s  oC each person respo :x ih le  f c r  t h e  d e n i a l  
o f  records  reques ted ,  . . . a3d t h e  nuaber of i n s t a x e s  
of  p a r t i c i p a t i o n  f o r  each ."  $ 5 5 2 ( d > ( 3 ) .  The s o - c a l l e d  
s a n c t i o n s  p rov is ion  s t a t e s  t h a t  when a c o u r t  makes a  w r i t t e n  
f i n d i n g  a s  t o  possi .ble  a r b i t r a r y  o r  cap;-icious :~ i thhold i .ng  
by agency personne l ,  t h e  C i v i l  S e r v i c e  Cormissiorr s h a l l  
promptly i n i t i a t e  a  ?roceeding t o  determine 'Ghether  d i s 
c i p l i n a r y  a c t i o n  i s  -*l:irranced a g a i n s t  t h e  o f f i c e r  o r  em
ployee who was p r i m a r i l y  r e s p o n s i b l e  f o r  t h e  withholding."  
$552(a)(4)(F). 

The comlnon element i n  t h e s e  proir is ions i s  t h e  c h a r a c t e r i z a -  
t i o n  of ari agency engloyee o r  o f i i c i a :  a s  t h e  person "re
spons ib le"  o r  "pr imar i ly  respo;lsible" f o r  a d e n i a l .  I t  i s  
there fore .  incumbent upon an agency t o  Fix srlch r e s p o n s i b i l i t y  
c l e a r l y  i n  i t s  r e g u l a t i o n s  by c m f i n i n g  arithorit-y t o  deny, 
ho:h on i n i t i a l  d2t :erninat ions and on a p p e a l s ,  t o  s p e c i f i e d  
o f f i c i a l s  o r  employees. I n  . ~ i e w  of  t h e  t ime 1 i s i . t ~  di.scussed 
above, it wc1l.ld e?p-.ar i m p r e c t i c a b l e  t o  s p e c i f y  such o f f i c i a l s  
o r  employees by name, thereby  preventi-ng a c t i o n  dur ing  t h e i r  
absence;  s p e c i f i c a t i o n s  by o r g a n i z a t i o n a l  t i t l e  should be  
s o  drawn a s  t o  i n c l u d e  both r e g u l a r  incumbents and persons 
a c t i n g  i n  t h e i r  s t e a d .  

i l n a m a < t e r o ? - p o u r t e s  y ,  i f  a r e q u e s t  i s  misd i rec ted  
t h e  agency etnployee r e c e i v i n g  i t  should hFmself r o u t e  it t o  
t h e  proper  o f f i c i a l  under t t e  agency's  regnlat- ions.  The r e 
q u e s t e r  should be i;lCormed aE t h i s  actin11 and sdv ised  t h a t  
t h e  t ime of  r e c e i p t  f o r  p rocess ing  pcrposes w i l l  be  deemed 
t o  r u n  from t h e  r e c e l p t  by t h e  proper  o f f i c i a l .  



It i s  no t  necessary t h a t  t h e  head of  t h e  agency be t h e  
o f f i c i a l  designated t o  determine a l l  appea ls .  The re ference  
t o  an "appeal t o  t h e  head of t h e  agency'' i n  t he  provis ion  
concerning time l i m i t s  f o r  i n i t i a l  determinations must be 
read i n  conjunction wi th  t he  t h r e e  provisions concerning 
"responsiblet '  o f f i c i a l s  r e f e r r e d  t o  above, p a r t i c u l a r l y  t he  
l a s t  two sentences of  t he  sanc t ions  provision.  81 Coupled 
with t he  imprac t i cab i l i t y  of  running a l l  appeals  through 
Cabinet o f f i c e r s  i n  c e r t a i n  departments, t he se  provisions 
i n d i c a t e  t h a t  t h e  head of  an agency may, by r egu l a t i on ,  
de l ega t e  t o  another  high o f f i c i a l  t he  func t ion  of ac t i ng  
on h i s  behalf  wi th  r e spec t  t o  appea ls .  

Care should be taken t o  provide safeguards aga in s t  con- 
fu s ion  between t h e  person who i s  au thor ized  t o  deny access 
and t h e  i nd iv idua l s  o r  committees which a s s i s t  him by pro- 
v id ing  information,  furn ish ing  l e g a l  o r  po l icy  advice ,  recom
mending ac t i on ,  o r  implementing t h e  dec is ion .  Care should 
a l s o  be taken t o  avoid t h e  s i t u a t i o n  i n  which t he  o f f i c i a l  
o r  employee whose s igna tu re  appears on a n o t i f i c a t i o n  of 
den i a l  a s  o s t ens ib ly  t h e  responsfb le  person i s  i n  f a c t  
a c t i n g  on t h e  o rde r s  of h i s  supe r io r .  I n  such a case ,  t h e  
n o t i f i c a t i o n  should i d e n t i f y  t h e  supe r i c r  a s  the  respons ib le  
person,  wi th  t he  subordina te  s i gn ing  "by d i r ec t i on"  o r  wi th  
o the r  appropr ia te  i nd i ca t i on  of  h i s  r o l e .  

7 .  Subs tan t ive  Changes. The 1974 hmendments include 
t h r e e  provis ions  whose n a t u r e  i s  "substantive",  i n  t h e  sense  
t h a t  they a f f e c t  what records a r e  s5:bject t o  compulsory 
d i s c l o s r ~ r e  under t he  Act ,  r a t h e r  than l : o , ~r eques t s  f o r  records 
s h a l l  be processed o r  l i t i g a t e d .  "I'l!ese a r e  a  r ev i s ion  of  
t h e  1 s t  exemption (pe r t a in ing  t u  dccurnents c l a s s i f i e d  

-81 "The [C iv i l  Serv ice]  Comiss:'on, a f t ~ rinves t i ga t i on  and 
cons idera t ion  of t h e  evidence su tmi t ted .  s h a l l  submit i t s  
f ind ings  and recommendatlons t o  t h e  admin i s t r a t i ve  au tho r i t y  
of  t h e  agency concerned and s h a l l  send copies  of t h e  f ind ings  
and recommendations t o  t h e  o f f i c e r o r  employee o r  h i s  representa-  
t i v e .  The admin i s t r a t i ve  a u t h o r i t y  s h a l l  t a k e  t h e  co r r ec t i vp  
a c t i o n  t h a t  t h e  Commission recommends. 'I 55 52 (a)  ( 4 )(F) . 



under an Execut ive Order f o r  reasons  o f  defense  o r  f o r e i g n  
p o l i c y ) ,  a r e v i s i o n  of  t h e  7 t h  exemption ( i n v e s t i g a t o r y  
lziw enforcement r e c o r d s ) ,  and a p r o v i s i o n  on t h e  a v a i l -  
a b i l i t y  o f  "reasonably segregable"  p o r t i o n s  of records  from 
which exempt m a t t e r  has  been d e l e t e d .  

While t h e s e  t h r e e  s u b s t a n t i v e  changes,  l i k e  t h e  r e s t L  
o f  t h e  1974 Amendments, dc a o t  become e f f e c t i v e  u n t i l  
February 19 ,  1975, it would be  parsimonious and u l t i m a t e l y  
unwise t o  a c t  b e f o r e  t h a t  t ime a s  i r '  thej- were n o t  i n  
p rospec t .  Each agency should t a k e  t h e s e  changes i n t o  
account  t o  t h e  b e s t  o f  i t s  a b i l i t y  w e n  b e f o r e  they  be- 
come e f f e c t i v e ,  p a r t i c u l a r l y  i n  i t s  process ing  of  r e q u e s t s  
and appea ls  and i n  x s i s t i n g  i n  t h e  conduct of  i i t i g a t i o n .  
The a p p l i c a t i o n  of  t h e r e  r e v i s i o n s  w i l l  be  t h e  s u b j e c t  of 
a  subsequent  J u s t i c e  Department menorandum. 

8.  Miscel laneous Mat te rs .  The 1974 Amendments r e 
p l a c e  t h e  requirement  t h a r  2 r e q u e s t  be f o r  " i d e n t i f i a b l e  
records"  w i t h  t h e  requiremect  t h a t  j t  be  one which "reason- 
a b l y  d e s c r i b e s  such records".  §552(a) ( ;) ( A ) .  Agency 
r e g u l a t i o n s  which c o n t a i n  p r o v i s i o n s  t h a t  p a r a l l e l  t h e  o l d  
" i d e n t i f i a b l e  records1 '  l a ~ g u a g e  should be  r e v i s e d  accord- 
i n g l y .  A broad c a t e g o r i c a l  r e q u e s t  may o r  may not  meet t h e  
"reasonably d e s c r i b e s "  s t s n d a r a ;  an agency r e c e i v i n g  such 
a r e q u e s t  may communicate v i t h  t h e  r e q u e s t e r  t o  c l a r i f y  i t .  

The 1974 Amendments r e q u i r e  t h a t  any adverse  i n i t i a i  
de te rmina t ion  s e t  f o r t h  t h e  reasons  t h e r e t o r  and a  n o t i c e  
of  t h e  r e q u e s t e r ' s  appes l  r i g h t s ,  aqd t h a t  any adverse  
de te rmina t ion  on appea l  g i v e  n o t i c e  o f  t h e  r e q c e s t e r l s  
r i g h t s  of  j u d i c i a l  review. §552(a) (6) (A) .  Agency regu- 
l a t i o n s  should be amended t o  r e f l e c t  t h e s e  new requirements .  

I n  t h e  even t  of s u i t  under t h e  Act ,  t h e  
t ime t o  answer is reduced from t h e  60 day? g e r ~ e r a l l y  
a v a i l a b l e  t o  t h e  government i n  c i v i l  a c t i o n s  t o  30 days 
"unless  t h e  c o u r t  o therwise  d i r e c t s  f o r  good cause  shown". 
$552(a) (4) (C) .  Upon te rmina t ion  of  a s u i t  under t h e  Act 
i n  which t h e  r e q u e s t e r  has  " s u b s t a n t i a l l y  p reva i led" ,  t h e  
c o u r t  may a s s e s s 1  reasonable  a t t o r n e y s  f e e s  and o t h e r  1i t  i-gatlon 
c o s t s  reasonably  incurred".  6552 (a )  (4 )  ( E )  . W , i l e  n e i t h e r  



of t hese  changes neces sa r i l y  c a l l s  f o r  a r ev i s ion  of agency 
regula t ions ,  each can have an impact on agency operat ions:  
If a j u d i c i a l  extension of t h e  30-day time period i s  t o  be 
sought, t he  agency i s  l i k e l y  t o  be ca l l ed  upon t o  provide 
information a s  t o  t he  f a c t s  and circumstances believed t o  
c o n s t i t u t e  "good cause"; and i f  a t t o rney ' s  fees  a r e  assessed,  
they w i l l  be normally charged t o  the  agency whose withholding 
of records was a t  i s sue .  Needless t o  say ,  t h e  a t t o rney ' s  
f e e  provision increases  s u b s t a n t i a l l y  t he  l ike l ihood t h a t  
an agency w i l l  be sued when i t  i ssues  a den ia l  having weak 
o r  doubtful  j u s t i f i c a t i o n .  

Each agency should c a r e f u l l y  examine t h e  t e x t  of t he  
1974 Amendments t o  see  i f  t he re  a r e  impacts upon i t s  own 
regula t ions  o r  operat ions which may not  apply t o  o ther  
agencies and which a r e  not  discussed he re in .  It should 
a l s o  be noted t h a t  t h e  Amendments include a r e d e f i n i t i o n  
of "agency" f o r  purposes of t h e  Act, s e t  f o r t h  i n  t h e  new 
§552(e), which extends t he  Act ' s  coverage t o  some e n t i t i e s  
not  considered agencies f o r  purposes of o the r  provisions 
of t he  Administrat ive Procedure Act. 

As a general  pol icy  i n  cases  where d i f f i c u l t  problems 
a r e  encountered a s  t o  such mat ters  a s  t h e  scope of t h e  re
ques t ,  t he  time t o  process it, o r  t h e  fees  involved, agen
c i e s  a r e  encouraged t o  consider telephoning the  reques ter  
t o  seek an informal accommodation, which should o r d i n a r i l y  
be promptly confirmed i n  wr i t i ng .  

9. Further Action. The adminis t ra t ive  and repor t ing  
requirements of t h e  new Amendments, together  with t he  
r e l a t i v e l y  b r i e f  time l i m i t s  unposed, demand the cl-osest 
i n t e r n a l  coordination of agency e f f o r t s ,  both i n  designing 
compliance wi th  t h e  1974 r ev i s ions  and i n  administering 
the  Act a f t e r  they become e f f ec t ive .  To achieve t h i s ,  
agencies should consider e s t ab l i sh ing ,  perhaps on a temporary 
o r  ad hoc b a s i s ,  an i n t e r n a l  board o r  committee which would 
include t a l e n t  a t  appropr ia te  l e v e l s  i n  t h e  areas  of law, 
publ ic  information,  program opera t ions ,  records  management, 
budget and t r a in ing .  

The J u s t i c e  Department w L l l  d i s t r i b u t e  before t h e  
e f f e c t i v e  da t e  of t h e  1974 Amendments an i n t e r p r e t i v e  and 



advisory "Analysis", p r imar i l y  addressed t o  t he  t h r e e  
"substantive" provisions r e f e r r e d  t o  i n  i tem 7 above, bu t  
perhaps conta in ing  f u r t h e r  guidance on procedural  quest ions 
such a s  those  discussed he re in .  Un t i l  t h a t  i s  i s sued ,  it 
woald be apprec ia ted  i f  r eques t s  from agencies f o r  advice 
and a s s i s t ance  concerning t h e  Act be kept  t o  a minimum. 
However, comments on t h i s  Prel iminary Guidance memorandum 
a r e  s o l i c i t e d ,  with a  view t o  making des i r ab l e  add i t i ons  
and changes. 

Wr3fayLQ 
ATTORNEY GENERAL 

Attachments 



ATTACHMENT A -- Page 1 -- Freedom of Information Act P r i o r  
t o  1974 Amendments 

'Page 187 TITLE ~.-GO\-ERSJEXT ORG.LXIZATION AXD EMPLOYEES 5 552 

§ % 2  Public information; agency rules, opinions, 
srders, records, and proceedings. 

(a)  Each agency shall make available to the pub- 
llc information as  follows: 

( 1 )  Each agency shall separately state and cur- 
rently publish In the Federal Register for the guld- 
ance of the public- 

(A) descriptions 01 its central and field organl- 
zation and tine established places a t  which. the 
employees (and in the case of a uniformed serrice. 
the members) from whom, and the methods 
whereby, the public may obtaln information. make 
submitta:~ or requests. or obLain decisions; 
(B)statements of the general colme 2nd meth- 

od by which its functions are channeled and 2e- 
termlned, includinz the nature and requirements 
of all formal and informal procedures available; 

( C )  r a e s  of procedure, descriptions of forms 
available or the places a t  nhich forms rney be 
obtained, and instluctions as to the scope and 
contents o: all papers. reports, o r  esamications; 
(D)substantive rules of general applicab!lity 

adopted as authorized by lay. and statements of 
general policy or interpretations of general appli- 
cability formulated and adopted by tlle agency; 
and 
(E)each amendment, revlsion, or reaeal of the 

foregoing. 
Except to the extent that  a person has actual nnd 
timely notice of thc te:'ms thereof. a person may not 
in any manner be required to resort to. or be ad- 
versely affected by. a matter required to be ;lublis>cd 
in the Federal Register and not so published. For 
the purpose of this paranraph, matter reasonably 
available to the class of persons aEected thereby 
is deemed p~.iblislled in the Fefieral Registcr when 
inco:.ilorated by reference therein with the'approvzl 
of the Director of the Federal Register. 



ATTACHMENT A -- Page 2 -- Freedom of Information A c t  P r i o r  
t o  

(2) Each agency, in accordance with published 
rules. shall make available for public inspection 
and copslng- 

(A) final opinions. incluciing concurring and 
dlssentlng oplnlons, as sell  as orders, made in the 
adjcdication of cases: 
(B)those statements of policy and Interpreta- 

tions which have been adopted by the agency and 
are not published in the Federal Register; and 

(C)  administrative staE manuals and instruc- 
tions to staff that affect a member of the public; 

unless the materials are promptly published and 
copies offered for sale. To the extent requlred to 
prevent a clearly unwarranted invasion of personal 
privacy. an agency may delete identifylug details 
when it makes available or publishes an  oplnion. 
statement of policy, interpretation, or staff manual 
or instruction. However, in each case the fustsca- 
tIon for the deletion shall be explained fully in writ- 
ing. Each agency also shall maintain and make 
available for public inspection and copylng a current 
index providing identifying information for the pub- 
Ilc as to any matter issued, adopted, or promulgated 
after July 4. 1967. and required by this paragraph 
to be made available or published. A final order. 
oplnlon. statement of pollcy. hterpretatlon. or  staff 
manual or instruction that aEeets a member of the 
public may be relied on, used. or cited as  precedent 
by an agency agalnst a party other than a n  agency 
only if

(1) it has been Indexed andeither made avail
able or published as provided by this paragraph; 
or 
 
(u) the party has actual and timely of 

the terms thereof. 
(3) Except with respect to the made 

available under paragraphs (1) and (2) of this sub- 
section. each agency, on request f6r identieable 
records made in accordance Kith published rules 
stating the t h e .  place. fees to the extent authorized 
by statute. and procedure to be followed. shall make 
@e records promptly available to any person. On 
complaint. the district court of the Unlted States in 
the district in which the compl&ant resides. or has 
his Principal place of business, or in which the 
agency records are situated. has jurisdiction to en- 
join t he  agency from withholding agency records 
and to order the production of any agency records 
im~mperly withheld from the complaint. In  such 
a case the court shall determine the matter de novo 
end the bnrden is on the agency to sustain its action. 
In the event of noncompliance n i th  the order of the 
c6urt. the district court may punish for contempt 
the responsible employee. and in the case of 's  uni- 
formed service. the responsible member. Except as to 
causes the court considers of greater importance. 
Proceedings before the district court, as  authorized 
by this paragraph, take precedence on the docket 
over all other causes and shall be assigned for h e r -  
in:: and trial a t  the ear!iest practlcatle date and 
expedited in every way. 
(4) Each agency having more than one member 

shall maintain and make available for public inspec- 
tion a record of the finalvotes of each member in 
every agcncy proceeding. 

1974 Amendments 

cb) Thls section doe's not apply to matters that 
are

(1) specfically required by Executive order to 
be kept secret in the interest of the ;rational de- 
fense or foreignpollcy; 
(2) related solely to the internal personnel rules 

and practices of an agency; 
(3) specif.caUy exempted from dlxlosure by 

statute: 
(4) trade secrets and commerclal or ftnancial 

information obtalned from a person and privileged 
or confidential; 

(5) inter-agency or htra-agency memom
dums or letters which would not be available by 
law to a par;? other than an  agency in lltigation 
Kith the agemy; 

(6) personnel and medical ffles and slmllar ffles 
the disclosure of which would constitute a clearly 
unaarranted invasion of personal privacy; 

(7) lnvestipatory ffles compiled for law eaiorce- 
ment pumoses except to the extent available by 
l a a  to a parts other than an agency; 

(8) contalned in or related to examination, op
erating, or condition reports prepared by, on be- 
half of, or for the use of an agency responsible 
for the regulation or superdslon of ~ a n c i a l  In
stitutions; or 

(9) geolog.cal and geophysical infonnatlon and 
data. including maps. concerning we&. 
(c) T U sectlon does not authorhe wi-olding of 

lnformatlon or llmit the avallabUity of records to 
the ~ubl ic ,  except tv speciecally stated in thls sec
t i o h ~ h i ssection is not authority to withhold or
matlon from Congress. (Pub.L. 89-554, SePt. 8,1966, 
80 Stat. 383: Pub. L 90-23. O 1. June5.1967.81 Stat. 
54.) 



ATTACHMENT B -- 1974 Amendments to the Freedom of 
Information Act 

Public Law 93-502 
 
93rd Congress, H. R. 12471 
 

November 21, 1974 
 

Tu m e u d  sectinn .%2 of title 5, United States Code, known 6s the Freedom of 
Information Act. 

Be i t  enacted by  the Senate a~rd  Hmue of Reprreasniatirea of the 
United Stoles of dmen'ca in C0ng~e.wiusembled, That a)  the fourth pub110 word 
sentence of section 562(a) (2) of tltle .5, United States Co!le, is amended nation. 
to rend as follows: "Ench agency shall also maintain and make arsil- Indexes, publi
able for public inspecti011 and copying current indexes providing oation and 
identifying information for the public us to any matter issued, ndopted, distribution. 
or pron~i~lgated after Jul 4, 11167, and required b this p a r a p  11 to 
be 1n:tde nvailable or  pub$ihed. Each a-ency s l~a l~prompt ly  p ~ ~ & i l ~ ,  
q~~a~-te,rlyor more frequently, and dist7ibnte (by sale or otherwise) 
cooirs of each index or supple~nrt~ts  thereto nnlcs  i t  determines by 
orhe1. p11bIis11ed in the Federal Reoister that the publication ~vould Publioation ~n 
be ~~nneressai-y and impracticnble, i iwhich case the agenc1 s l t a l l ~ ~ o ~ ~ e -  Federal Resister. 
theless provide copies of such index on request a t  a cost not to exceed 
the direct cost of duplication.". 

(b) (1) Section 552(s) (3) of title 5, United States Cocle, is amended Reoords, avai l -
to rend as follows: a b i l i t y  t o  

"(3)  Except wit11 respect to the records made available under para- publio. 
and,(2) of this snbsection, enc11 ngenc upon nny request 

?A;I%d&)s vvh~ch (A) reasonably describes s n c t  records and (B)
is made. in ncrordance with published rules stating the time, place, 
fees (if any), and procedures.to be followed, shall make the records 
pro~nl>tlyavailable to any person.". 

(2) Section 552(a) of title 5, United States Code, is amended by Dootunsnt 
redesignatinu pnrngrnph (l),ancl all references thereto, as paragraph search and 
(5) null by Gserting immedintely :rfter paragrnpl~ (3) the follo~ring duplioation 
new parnwra h fees, regula

<'(.I)(!? &ler to carry out the provisions of this secbion, each tions' 
agency shall promnlgnt~ remlations, pursuant to notice ancl receipt. 
of public comment., a nniform schedole of fees app!icable 
to all constituent units of such agency. Snch fees shall be llmlted to 
renson~rble st~mderd charges for document search and duplication and 
provide for recovery of only the direct costs of a1c11 search and dnpli- 
cation. Doc~~ments wit l~ol~tshall be f~~rnislred charge or a t  a rednced 
cl~arcre where the agency determines that wniver or redoction of the as STAT. 1561 
fee $ in the public interest hecanse fn rn i sh i~~g  1562the infnrmntion c a n p  STAT. 
be col~sitlered ns ~rimrtrily benefiting the genernl p i 

"(D)  On compinint, the district cor~rt of the TTni%%tates in the Withheld agenoy 
district in which the complainant resides, or  hn3 his principal place reoords, court 
of In~siness, or  in which the nwency records are s i t~~ated.  ex*l"ationor  in the 
District of Col~~mhin, hns jurisclyction to enjoin the agencl- from with- 
 
holding ngency records and to order the prodnction of nny agency 

recorcls ~ m p r o  erly witl>l~elil from the complainant. I n  snch a case 
 
the conrt shall@d&termine the m a t k  do novo, and mnv examine the 
 
contents of snch aoency record% in camera to determine' whether sucll 
 
records or nnv pal: thereof shnll be withheld inder  any of the exemp- 
 
t i o ~ ~ s 
set forth In snbsection (b)  of this section, and the burden is on 
the agency to sustain its artion. 

"(<:) Not\~~ithst;indinpany other provision of Inw, the drfendnnt Conplaints,
s l~al l  servo an nnswer or  ot.her\vise plmd to nny complaint mnde response by 
unzrv this subsertion n-ithin thirty days after service upon the defendmt. 
t lefent l i~~~t  snch compluint is ~nacle, unless the of the pleading in ~vh ic l~  
  
c o ~ ~ r t 
othernise directs for good cansesl~own. 
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'.(L)) ,Escept. ns to cwes the court. col~side~sof gre:rter importance, 
~~roceeih:?gshrfore the district court., ns autliorized by this subsertion, 
ant1 a7l1rnls therefrom, tuke precedence oil the docket over all cases 
and si~;illbe nssigired for.hearin*r:~ndtrial or for argu~neuta t  the 
c;uliest practic;~ble,late and espeil?ted ir. \vav. 

$.t.ttoms:r fees '"(E) T l ~ rcourt may asses  agau~s tthe ' l - i~i tedStates reasonable 
an6 c 3 3 t s - a t t o r i ~ ~ ~C e ~ su1u1 x h e r  litigrr*n costs rensoni~blyincurred -in :my 

cnsa ~tuclerthis section in  wh~clithe complainmlt has s~tbstaiitinlly 
~revai!rd. 

csc proceeding "(F) T\henever the court ordels the production of ally agency 
w s i n ~ . ,orrioer 	 :.ctcor& improperlv \ritlllleld from the co~nplainantand =sesses 
or ev loyee .  	 nfiaiii~tthe ~-lrited'~tntesrcnsouable :rttornw fees ;1ud other litigation 

rosts. ;~ntlthe ronrt additio~tallyissues n w<itten findinn that tile c i ~  
c~nilitancess~rrroundincthe \\~ithlioldinr~raise q~ies80ns\vl~etlle~ 
;ucrency ~ 'e~xennelucted~rbi t rar i lyor sap~ciouslywith respect to the 
~ ~ t 1 1 l : o l ~ ~ i n ~ tthe Civil Service Commission shall promptly initiate a. 
prwewiiili3;o deterinina wllrtl~erilisciplinarv action is ~vsr~%nted 
ngz~ i~~s tt!le officer or eitlplo~eewho was IJriniai.ilg responsible for the 
\vithlloltlinc~ The Commission, after inveotilration and co~lsideration 
of the e\-idFI.lce slll~lnittutl,shall sol,mit its fi;ldings i ~ n dreconinleilda
tions to the n~l~ninistrntivea ~ ~ t h o r i tof the  agency concerned aud 
sllnll s e ~ l ~ lcopies of the fil~din@nndrecomlnenddions to the officer 
or cbn~plo>eeor liis rrprwentative. The ndininistrative anthority s l~al l  
t:ll;u tl:e cr)rrective action t l ~ a tthe Conunission recommends. 

" ( G ) 1	11 with the order of the cmirt,the evei~tof 11011com~li;~nce 
perdty .  tllp (listri.t cou~?I ~ H Ypunish for (.ontenipt tlle. r rs~)o~~sible  
~ : ~ ~ ~ ~ ~ ~ i i & ~ ~ ,  

emploj-e,
1:nd in the case of n Gniformed service, the ~esl)ons~blemenlber.". 

*h in i s t re t ive  (c) Section 559(a) of title 5, [T~iteilSt:~ted(.'o(le: is nrnencletl by 
deadlines. ailding at. the cnd thereof the inllowing Ilew pamgra

"(6) ( A )  ISACII~gency,lpon  any rajricst for recor2;)acle liniler 
1):"n~ru1)11(1) . ( 2 ) .or  (3) of this silbection. slrall-

< ' ( i )determine withill ten da j s  (c.xcel)tinr. Sntor(lays, Slind;~?.s, 
:in,l lennl l)nl)lic Iiolitl~tys)after the rereipt of any sncll reqnest 
~rhctl~;rto  conlply with s l~chreqnest nntl silall inlnltdiately notify 
the 11~rs6nmmRng sllch reclurst of such tletern~in:ttion and the'  
rc:lsoi!s tllr:,efor, anil of the right of sricl~person to :tl)penl to the 
iie:~tlof the ;qeoc.y any ndvetse [letern~ination;and 

cL(i i )111:lkea iletermi~~ationwit11 resl,ect to any :rl)peal ~vithin 
t~\-entgdays (excepting Suti~c.~l:rys.Sui~J:lvs,al1c1 legal public 
iiolitl;~vs)after the rereipt of such : ~ l ) l ~ i ~ l .l i o n  s. pl the (lenial 
of the;.rrluest for records is ill \v1!01+ OF in part u p ~ e l d ,the oyency 
shall n o t i e  the pelson n x t k i ~ ~ gs~lcllreqiiest of the p1.ovisio11s 
for il~ilirialreview of that detsrmin:itio~~under ~ u r n ~ r n d l(4 ). ... . ~ , 

ST;T. 1562 . nf t6ig st~b~ection. 
  
88 s?.i:. 1553 '.(l3) 111 I I ~ I ~ I S I ~ R ~  as sperified in this s~ibparn*mph,C ~ P C ~ I ~ S ~ ~ I I C C S 
  

the time limits prescribed in either cluuse (i)  or cliruee (li) & sub
pnmwmph (1)mnv h? cxtel~(letlbv written notire to the petson 
clnltKig S I I C ! ~req~iest'settinkfo~tllthe  reahons For mlrh rstension nncl 
the cl~rreO I I  which u detern~inntioni$ rrptvtecl to be ~lisp:~trlird.S o s r ~ r l ~
notirr sl):~llspec i e  :t date that wo~~lclresult in an extension for Inore 

,,ums,urlcir- t11:ln ten wor!;ing di~vs.&I:$I I S C ~  ill this s~~bpdr:rgraph,' I I I I U S I I ~ ~ ~cir
~unntwoes . '~  ~rirnstances'rne:ins. hut onlk to tile extrilt reaso~~ablynecessary to 

the proper proresinp of t l ~ eprrrticiilar r ~ i l ~ ~ r s t -
"(i)  tho n ~ e t lto sr:~rchfor an,! rollect the i-eql~rtitrdrccorils fmrn 

ficl(l f:~viliti%or o i l~ r rrst~~l)lisl~ments from tliethat are svl)t~rnte 
ofriri,pl.occssin:! the rrq~lest;

"( i i )  the nerd to sv:rrrh for. collect. and nl)propri~rtelyexamine 
a vnlnrnii~olisnn~on t~ tof WI)ar.:~teanil di>tinct recc)rcls \\-hich aia 
tlr1n.111d~i1 or.in a singlo r eq~~es t :  
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"(iii) tile l l r ~ lfor co~~~u l t i l t i o~ r ,  wllich s11;tll be c o ~ ~ d ~ t c ~ c c l  
  \rich

all 1)rxcticable speed wit11 nnotlrer ngeucv 111tvi11:: a stibslitnti:~I 
 
interest ill the detc.rn:illntioli of tire r t ~ ~ ~ l e a t 
or anroug txw or Inore 
 
~ ~ I I I ~ J O I I C I I ~ Sof tile ngeucy having s ~ ~ l , s t : ~ ~ ~ t i i r l  
subjrct-r~~;~tter 
  
i~~rri.txstt ! ~ r r e i ~ ~ .  
  

:'((!) -111.v pelson n~irliing :t requlest to any ngencv for records 1111ler 
 
),1mrx=ra1)1l ( 1), ( 2 )  or (::) of t l ~ l s  s~tbsections l~a l iLe deemed to  hove 

csl~allsted his u~lniini=tratire remedies with respect t o  sac11 requrjt 
if the ~jicnc:i fails to complv wit11 the applicable time linlit prorisiolls 
of this pa~agrnph. If the Gove~nment cnn sllo\s- eerception:rl circum- Time extension 
srnn~:es rslsr itntl that rlw :tgrncy is exercising t h ~ e  (li l ize~~ce in far agency 
r(~sljonilinpto the rerp:vat. th~.  conrt m;ty r r t i l i ~ ~  ; i d  ;illuv:jurisdictio~~ 1 ~ v i e W .  

tile :trrcni.;. aclditionl~l time to conlplete its review of the reporcls. Iipon 
nny cLtr6nio:trion by ;"I ngency to comply wit.h a ret uest for records, 
tire l.rf.orcls shall be ~!rnde promptly available to s11c/r person lnsking 
such reqllrst. Any notific;,rion of cle~lial of :mv trcluest. for recol.ds 
I I I tllis s11bset.ti011 ~ sIl41il set forth tlre II:LIIICS i n d  titles or positions I ~ ~ 

of encll percon rcslm~~sible for the denial oE such rcquejt.". 
SEC.2. (:I) SCC~~OII6;i.?(b) (1) of title 5, [-11itw1 St;ttes Cotle, is National defense 

nlrlalli~qc~ ar.d foreign pol i -  !o rend as I'o:lo\v?;: 
 
" ( I )  (A) specili~clly autllorized : ~ ~ t d a r  by
criteria rnt:~blislre~l OYP e"amPtion

:III Esecnti\-P order ta; Le ke t sec~e t  t l ~ e  incarest of nntional 
clr~!'~nseor foreign policy n n l  (i)c r j k  fact pmpcrlg cli~ssihed 
p n ~ s ~ ~ n n t .  1:serutive order;". to S I ~ C J I  

( b )  Section >23(b)(7) of title 8, Cniteil Stntcs ('orlr. is an~ended m e s t i g a t o r y  
t#. rt>:ttl :la fol!o\vs: 	 record3 far  law 

. ' ( T )  i:~vesti;r:~tn~..~'recortls ro~lipiled Ear 1:~;t- rnforcen~znt pur- erforcement p . x -
IIO.SC~: records poSeS9 exemption- hilt onlv to the extent thilt. the produut.ion of s11c1~ 
 
\ r l ~ ~ ~ l ( lI-[) il?ierfel,c \vith enfol.rrlneut . , r i~vrecl i~~s .  
i l l !  11vp1.ive 
 
n , ) r l~ol l  of a right to R fair trilrl or n: inlnnrtiil :!tljuilic:ition, 
 
((') cirnstitnt? a;] ~~n \v :~ r ra~~ tec l  of pt'1so11i11 pr~\-ilcy. ( D ) 
~IIV:IS~OII  
~ I S C ~ O S H  	  case fifthe iilrnrit'i- of it confidential source nnil. in t l ~ r  
  
:L rc!colrl co~npiled I;\: n criminal I : I ~ .enforre~nent arrthnrity in the 
 
r(>lll+r of n c r in~ i r~ ;~ i  or hy a n  :l?rt'l,rv ,,n~ld~~t.tit!cr 
 investigatio~~, ;I 
 
I:~\\-ful n3tiol1ul a r c~~r i tv  intelligence i~lvestipatih. ronfiderlLal 
 
infor~narin~r w1t1,cv. ( E )  <!is-
iur:~isiwI 6nIy by t11e co~~i i t l r~~t i ; t l  88 STAT- 156% 
close investi;.:rtive i e c l ~ n i ~ l ~ ~ e sand ~~rm-e~l l~res .  or i 1;) I~:I~~:I!I:I.~ I s 8  STAT. 1564 
tl~t. life or pl~yeic:~I ssfetv of Inlv cnforcernr~~t l,c*~.c;on~irl:". 

((.) Svrtion .iJ-?(i)i of titie 5 ,  T:nited Stntes Coile: is nnrcndad by Sagregable por-

ndiling at thr enil rlw ii~llowinp: "Any rensnnsblv s ry~ i~c r~ l ) l r  t ions of 
 portion

of n recorrl sl~nll  be provided to any person rpriuestinn s11r11 x.ccor<l records. 
 
;~ftt.rdrletion of the 11w.tions \\-hicIr arc exempt nnder thi:aill)*!rtiotl.". 
 

S L ~ .  of title 5. TTnited States ('otle. is :tnlell8leii by R ~ ~ O I - t s  
8. Section 5>2 t o 

ntl(ling at the en11 rilereof the following new.s~~l)sertions: Spsaer  of the 
 

"((!) 011or before JInrch 1of each calen(hr veur. c:tch nzencl- s11all gouse end 
subrn~ti t  report corering the preceding cnlendir Fenr to tile Speaker "ej'd0"t of 
of !Ire IIouse of Heprrsqntnt~res nnrl Prrsident of the S e ~ ~ n t e  for the Sem'e. 
referral to the appropriate colnmittees of the Cor~press. The ~.cport coctents. 

~11rllli~~r l l~t le  


"(1) the nnmher of cletermin;~tions made hy s~rch :ITencv not 

to complv with ret~riests for rrrorcls rn:rde to such nge;,rv ;;n(ler 

sl~hsevri(; ( a )  and the lvnsons for rnrlr such tlet~rnlinnti'on: 


''(2) the nr~mhrr  of appeals rnilrle 11y persons ~ I I I ~ P ~s~~ l l s~c t inn  
( a )  (6). the resltlt of s11cI1 appeals. xn;I the rcnson for the nCtion E, p. 1562. 
I I ~ O I Ieiwh nppenl that results in a tlcninl o f  inform:~rion: 
 

" ( 8 )  the I I : L I ~ I ~ S  of cnch pelson ~ ~ P ~ O I I - 
nnd titles or pnaitio~~s 
  
siblc for the tlr~iial of recorrls retll~ested i~ncler this srvrion. :11111 
 
tho nurnlxr of instances of pxrticipntion formch:  
  



68 STAT. 1564 
 

Annual report.. 

Wlyancy." 
5 USC 551. 
 

Effeotiw 
date. 
5 USC 552 
note. 

88 STAT. l i b 4  
8
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LL(4) the results of each roceeding conducted puizuant to 
sllbsection (a) (4) (I?), inclu$ing a re ort of the disciplinary 
actiorl taken against the officer or emproye who was pnmaiily 
responsible for ~mproperly withholding records or an explanation 
of why disciplinary nction was not taken; 
"(6) a copy of every rule made by such agency regarding this 

section ; 
"(6) a copy of the fee schedule and the total amount of fees 

collected by the agency for making records available under this 
section; and 
'L(7)such other information as indicntej efforts to admillister 

fully tlus section. 
The Attorney General shall submit an annual report on or before 
March 1 of each calendar year which shnll include for the prior 
calendar year a listing of the number of cases arising under this sec- 
tion, the exemption involved in each case, the disposition of such case, 
and the cost, fees, and y l t i e s  assessed under subsectio~ls (?) (4)
6E), (F),and (G). Suc report shall also include a description of 
t e efforts undertaken by the Dep~rtment of Justice to encourage 
agency compliance with this section. 

L'(e) For  purposes of this section, the term Lagency' as defined in 
section 561(1) of this title includes nny executive department, military 
department, Government corporation, Government controlled corpo- 
ration, or  other establishment in the executive branch of the Govern- 
ment (including the Executive Office of the President), or any 
independent regulatory agency.". 

SEC.4. The amendments made bv this Act shall take effect on the 
ninetieth day beginning after the date of enactment of this Act. 

Speaker of the House of Representatives. 

President of the Senate pro tempore. 

IN THE HOUSE OF REP<ESENTATIVES, U.S., 
November20,1974 

The House of Representatives having proceeded to reconsider the bill (H.R. 
12471) entitled "An Act to amend section 552 of title 5, Unitedstates Code, 
known as the Freedom of information Act", returned by the President of the 
United States with his objections, to the House of Representatives, in which it 
originated, it was 

Resolved, That the said bill pass, two-thirds of the House of Representatives 
agreeing to pass the same. 

Attest: 
W. PAT JENNINGS 

Clerk 

Ey IY. Raymond Colley 
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I certify that this Act originated in the House of Representatives 

\V. PAT JESNIUCS 

Clerk. 

By IV. Raymond Col ley  

IN THE SENATE OF THE UNITED STATE:;, 
November 21,1974. 

The Senate having proceeded. t o  reconsider the biU (H. R. 12471) entitled 

"An Act to amend section 552 of title 5, United States Code, known as the 

Freedom of Information Act", returned by the President of the United States 

with his objections to  the House of Representatives, in whkh it originated, it 
W3s 

Resolved, That the said bill pass, two-thirds of the Senators present having 

voted in the affirmative. 

Attest: 
FR.X?~CISR.VALE0 

Secretary. 

LEGISLATIVE HISTORY: 

tiOUSE RPORTS: No. 93-876 (Corn. on Coverment Operations) 
a n l  :lo. 93-1380 (Comm. of conference). 

SGIATE RPOWS: Plo. 93-854 aooompanying S. 2543 (Corn. on the  
~ u d i c i a r y )  and No. 93-1200 (Corn. of Codsrenoa). 

CGIGRESSIONU, PXCGIU), Vol. 120 (1974): 
Mar. 14. considered and p-sad House. 
MZJ 30, consi5ared a?d pasasd Senate, amended i n  l i e u  of 

5. 2543. 
 
Oot. 1, Sanate w e e d  t o  oonfersnoe report. 
  
Oct. 7, H~usmw e e d  t o  conferenos report. 
 

'GZKLY COFPIUTION OF PRESIDEVITAL WCIMEWS. Vol.  10. No. 42: 
Oot. 17. vetoed; Presidential  message. 

CONG~SION~LRECOW, W1. 120 (1974): 
Hov. 20. House overrode veto. 
Nov. 21. Serate overrode veto. 



ATTACHMENT C --	Freedom of Information Act as Amended 
in 1974 by Public Law 93-502 
(Amendments are underscored) 

,,' 

$552. public information; agency rules, opinions, orders, 
 
records, and proceedings. 
 

(a) Each a'gency shall make available to the public in- 
formation as follows : 

(1) Each agency shall separately state and currently 
 
publish in the Federal Register for the guidance of the 
 
public--


(A) descriptions of its central and field organi- 
zation and the established places at which, the employees 
(and in the case of a uniformed service, the members) 
from whom, and the methods whereby, the public may obtain 
information, make submittals or requests, or obtain de- 
cisions; 

(B) statements of the general course and method by 
 
which its functions are channeled and determined, includ- 
 
ing the nature and requirements of all formal and infor- 

mal procedures available; 
 

(C) rules of procedure, descriptions of forms avail- 
able or the places at which forms may be obtained, and 
instructions as to the scope and contents of all papers, 
reports, or examinations; 

(D) substantive rules of general applicability adopted 
 
as authorized by law, and statements of general policy 

or interpretations of general applicability formulated 
 
and adopted by the agency; and 
 

(E) each amendment, revision, or repeal of the fore- 
 
going. 
 

Except to the extent that a person has actual and timely 
 
notice of the terms thereof, a person may not in any manner 
 
be required to resort to, or be adversely affected by, a 
 
matter required to be published in the Federal Register and 
 
not so published. For the purpose of this paragraph, matter 
 
reasonably available to the class of persons affected thereby 
 
is deemed published in the Federal Register when incorporated 
 
by reference therein with the approval of the Director of 
 
the Federal Register. 
 

(2) Each agency, in accordance with published rules, shall 
 
make available for public inspection and copying-- 
 

(A) final opinions, including concurring and dissenting 
 
opinions, as well as orders, made in the adjudication of 
 



cases; 

(B) those statements of policy and interpretations 
 
which have been adopted by the agency and are not pub- 
 
lished in the Federal Register; and 
 

(C) administrative staff manuals and instructions to 
 
staff that affect a member of the public; 
 

unless the materials are promptly published and copies 
 
offered for sale. To the extent required to prevent a 
 
clearly unwarranted invasion of personal privacy, an agency 
 
may delete identifying details when it makes available 
 
or publishes an opinion, statement of policy, interpre- 
 
tation, or staff manual or instruction. However, in each 
 
case the justification for the deletion shall be explained 
 
fully in writing. Each agency shall also maintain and make 
 

and required by this paragraph to be made available or 
 
ublished. Each agency shall promptly publish, qrrterl~ 


Er more trequently. and distribute (by sale or ot erwise 
 
copies of each index or supplements thereto unless it de- 
 
termines by order published in the Federal Register that 
 
the publication would be unnecessary and impracticable, 
 
in which case the agency shall nonetheless provide copies 
 
of such index on request at a cost not to exceed the direct 
 
cost of duplication. A final order, opinion, statement of 
 
policy, interpretation, or staff manual or instruction that 
 
affects a member of the public may be relied on; used, or 
 
cited as precedent by an agency against a party other than 
 
an agency only if-- 
 

(i) it has been indexed and either made available or 
 
published as provided by this paragraph; or 
 

(ii) the party has actual and timely notice of the 
 
terms thereof. 
 

(3) Except with respect to the records made available 
 
under paragraphs (1) and (2) of this subsection, each agency,upon 
 
any request for records which (A) reasonably describes such 
 
records and B is made in accordance wit ished rules 
 
stating the place, fees (it any*' 
 rocedures to 
 
be followed, shall make the records promptly available to 
 
any persoc. 
 

(4)(A) In order to carry out the provisions of this section, 

each agency shall promulgate regTations,?Fuant to notice 
 
and receipt of public comment, specitying a unitorm schedule 
 
of tees applicable to all constituent unlts ot such agency. 

Such fees shall be limited to reasonable standard charges 
 



for document search and duplication and provide for re- 
 
covery of only the direct costs of such search and dupli- 
 
cation. Documents shall be furnished without charge or at 
 
a reduced charge where the agency determines that waiver or 
 
reduction of the fee is in the public interest because 
 
Furnishing the information can be considered as primarily 
 
benefiting the general public. 
 

(B) On complaint, the district court of the United 

States in the district in which the complainant resides, or 
 
has his principal place of business, or in which the agency 
 
records are situated, or in the District of Columbia, has 
 
jurisdiction to enjoin the agency from withholding agency 
 
records and to order the production of any agency records 

improperly withheld from the complainant. In such a case 
 
the court shall determine the matter de novo, and may 
 
examine the contents ot such agency records in camera to 
 
determine whether such records or any part thereof shall be 
 
withheld under any of the exemptions set forth in sub- 

section (b) of this section, and the burden is on the agency 
 
to sustain its action. 
 

(C) Notwithstanding any other provision of law, the de- 
 
fendant shall serve an answer or otherwise plead to any 
 
complaint made under this subsection within thrity days 
 
after service upon the defendant of the pleading in which 
 
such complaint is made, unless the court otherwise directs 
 
for good cause shown. 
 

(E) The court may assess against the United States reason- 
 
able attorney fees and other litigation costs reasonably 
 
incurred in any case under this section in which the com- 
 
plainant has substantially prevailed. 
 

(F) Whenever the court orders the production of any agency 
 
records improperly withheld from the complainant and assesses 

aeainst the United States reasonable att-

iitination costs. and the court additionally issues a written 
 
fC . . 

raise auestions whether aEencv De rsonnel acted arbitrarily 
 . .or caDrlclouslv with res~ect to the withholdine. the Civil 
 
~ t l v  initiate a ~roceedine tQ 
 . . 

- y  action is warranted aeainst .. 
er or vee who was p r d g  res~onslble for 
 



6£ the agency concerned and shall send copies of the findings 
and recommendations to the officer or employee or his repre- 
sentative. The administrative authority shall take the 
corrective action that the Commis2ion recommends. 

(G) In the event of noncompliance with the order of 
 
the court, the district court may punish for contempt the 

responsible employee, and in thecase of a uniformed ser- 
 
vice, the responsible member. 
 

(5) Each agency having more than one member shall main- 
 
tain and make available for public inspection a record of 
 
the final votes of each member in every agency proceeding. 
 

( 6 ) ( A )  Each a ency upon an re uest for records made 
under paragraph ?I), ;2), <? (:) or
 this subsection, shall-- 
 

(i) determine within ten days (except inghSaturd?ys, 
 
Sundays, and legal public holid-ays) after t e recelpt of 
 
any such request whether to comply with such request and 
 
shall immediately notify the person makinp such request 
 
of such determination and the reasons therefor, and of 
 
the right of such person to appeal to thehead ot the 
 
aRency any adverse determination; and 
 



(i) the need to search for and collect the re- 
quested records from field facilities or other establish- 
ments that are separate from the oi-fice processing the 
request; 

(ii) the need to search for, collect, and appro- 
 
priately examine a voluminous amount of separate and 

distinct records which are demanded in a single request; 
 
Or 

(iii) the need for consultation, which shall be 
 
conducted with all practicable speed, with another 
 
apency having a substantial interest in the determina- 
 
tion of the request or among two or more components 

of the agency having substantial subject-matter inter- 

est therein. 
 

(b) This section does not apply to matters that are-- 
 

(l)(A) specifically authorized under criteria established 

by an Executive order to be kept secret in the interest of 

national defense or foreign policy and (B) are in fact pro- 
 
perly classified pursuant to such Executive order; 
 

(2) related solely to the internal personnel rules and 
practices of an agency; 

(3) specifically exempted from disclosure by statute; 

( 4 )  trade secrets and comercial or financial information 
obtained from a person and privileged or confidential; 



(5) inter-agency or intra-agency memorandums or letters 
 
which would not be available by law to a party other than 
 
an agency in litigation with the agency; 
 

(6) personnel and medical files and similar files the 
 
disclosure of which would constitute a clearly unwarranted 
 
invasion of personal privacy; 
 

(8) contained in or related to examination, operating, 
 
or condition reports prepared by, on behalf of, or for the 
 
use of an agency responsible for the regulation or super- 

vision of financial institutions; or 
 

(9) geological and geophysical information and data, 
 
including maps, concerning wells. 
 

Any reasonably segregable portion-of a record shall be pro- 

vided to any person-requesting such record after deletion 
 
of the portions which are exempt under this subsection. 
 

(c) This section does not authorize withholding of infor- 
 
mation or limit the availability of records to the public, 
 
except as specifically stated in this section. This section 
 
is not authority to withhold information from Congress. 
 

(1) the number of determinations made by such agency 
not to comply with requests for records rn<?de to such 
agency under subsection (a) and-the reasons for each such 
determination; 



(2)  the number of appeals made by persons under sub- 
section'(a)(6), the result of such appeals, and the reason 
for the action upon each appeal that results in a denial 
of information; 

( 3 )  the names and titles or positions of each person 
responsible for the denial of records requested under 
this section, and the number of instances of partici- 
pation for each; 

(4) the results of each proceeding conducted pursuant 
 
to subsection a 4 F includin a re ort of the dis- 
 
ciplinary acti:n'!aL!n);gainst th: offiEer or employee 
 
who was primarily responsible for improperly withholding 

records or an explanation of why disciplinary action was 
 
not taken; 
 

(5) a copy of every rule made by such agency regarding 
 
this section; 
 

(6) a copy of the fee schedule and the total amount of 
fees collected by the agency for making records available 
under this section; and 

(7) such other information as indicates efforts to ad- 
minister fully this section. 



ATTACHMENT D -- Summary of P r inc ipa l  Changes i n  Freedom of 
Information Act made by 1974 Amendments 

Changes 	 p lace  i n  Amended Act 

1. 	 Publ ica t ion  o r  a l t e r n a t i v e  r e -  
quirement concerning indexes of 
( a ) (2 )  mater ia l s  

2.  	  Administrat ive time l i m i t s  and 
extensions,  and contents  of 
denia l  l e t t e r s  

3 .  	  Uniform agency fees f o r  search 
and dupl ica t ion  

4.  	  Disc ip l inary  proceedings 	f o r  
a r b i t r a r y  o r  capr ic ious  den ia l s  

5. 	 In 	camera inspect ion  by cour t  
of  requested documents 

6 .  	  Shortened time t o  answer com-

p l a i n t  i n  cour t  . 
 

7. 	 Attorney f ee s  award f o r  r e - 

ques ters  who p reva i l  
  

8. 	 Revision of exemption 1 f o r  
  
defense and fore ign  pol icy  
  
records c l a s s i f i e d  under 
 
Executive Order 
 

9 .  	  Revision of exemption 7 f o r  
  
inves t iga tory  law enforcement 
 
records 
  

10. 	 Ava i l ab i l i t y  of 	"reasonably 
segregable port ion" of record 

11. 	 Annual r epo r t s  t o  Congress 

552(a) (2)  

552 (a)  ( 6 )  

552(a) (4)  (A) 

552 (a) (4)(0 

552(a) (4)  (B) 

552 (b)  (1)  

552(b) (7)  

552(b) ( a t  end 
of subsection) 

552 (d) 

( I n  add i t i on ,  t h e  1974 Amendments make a number of 
o the r  changes i n  t h e  Act which, f o r  the  purposes 
of most agencies,  a r e  believed t o  be ger.erally 
l e s s  s i g n i f i c a n t .  ) 
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